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NOTE. 

The  numben  comprised  in  this  third  Tolome  of  the  Jurist  were  issoed 
ander  the  editorship  of  Prank  J.  Pitzsimmons,  Esq.  The  coart  hayinfi;  (Peb- 
ruary,  1895)  directed  that  legal  notices  be  thereafter  publisned  in  *'  The  Lack- 
awanna Legal  Newi*\  revoking  the  order  reqairing  insertion  in  the  "^Lack" 
awanna  JurisV  the  latter  publication  was  discontinued.  Mr.  Pitzsimmons 
-Was  unwilling  to  prepare  an  index,  and  it  has  been  done  at  the  suggestion  of, 
and  is  published  by  Mr.  Geo.  T.  Bisel,  Philadelphia. 


AOOQUITT— 886. 
AcnoM— <80S. 

Where  any  Alderman'B  record  itated  the  plolntilTV  action  to  be  for  damage* 
'0>y  reason  of  the  defendant's  cat  coming  upon  the  plaintMTe  premises  and  killing 
A  Canary  bird  belonging  to  the  plalntifP,**  It  was  held,  upon  certicrari,  that  the 
record  did  not  set  forth  a  sufficient  cause  of  action. — JtfcDonatd  vs.  Jocfrey,  902. 

Acn  OF  AsasKBLT  CozrsntUKD— 

Where  the  court  inadvertently  omits  to  answer  requests  on  points  of  law  as 
required  by  the  Act  of  24  March,  18T7,  a  new  trial  will  be  granted,  if  asked  for  by 
•the  party  in  whese.faror  the  iMints  are  drawn. — Slocwn  vs.  Heathy  16S.    See  197, 
800, 818,  217,  288,  851,  2M,  80S,  900, 818,  886,  406. 


.  ^  A  debtor  in  Pennsylvania  may  make  a  payment  to  a  foreign  administrator 
•ok  .ig  as  there  is  no  Pennsylvania  creditor. 

The  mere  fact  that  a  debt  was  secured  by  a  mortgage  upon  lands  in  Pennsyl- 
▼ania  gives  no  locality  to  the  debtw— Co/6ttm,  adtn'r,,  vs.  Welis,  106. 

An  action  baaed  upon  an  administrator's  bond  is  not  witbio  the  affidavit  of 
defense  law.— Otmi.  vs.  ifeftimey,  et  a^,  107. 

AjnDAYiT  ON  Dkfxnsk— See  Constitutionality,  7,*  ISL 

The'  Act  of  85  May,  1880,  does  not  affect  the  rule  of  court  relating  to  affida- 
vits of  defense. 

All  the  ssptions  of  said  act  relating  to  affidavits  of  dpfeose  are  unconstu- 
tkmal.— iKseoes  db  Co.  vs.  EdBeU,  96. 

AOBXBmira^-See  ISO,  196. 

Alssbman— See  156, 806,  884,  264, 386,  888,  414,  488. 

An  alderman^  docket  entries  must  set  forth  a  sufficient  cause  of  action. 

A  judgment  given  by  an  aldprman  must  appear  to  have  been  rendered  at  a 
t||ne  to  wfaidi  the  case  had  been  regularly  adjourned  —Loftus  vs.  Hoekenbiwyi  ST.* 

An  alderman  has  no  jurisdiction  of  an  acticm  for  consequential  damages  not- 
withstanding the  act  of  25th  May,  1887,  turning  actions  ex  delicto  into  trespass. 

An  alderman  has  only  jurisdiction  of  such  actions  of  trespass  as  he  bad  before 
the  passage  of  the  act  His  jurisdiction  is  not  enlarged  thereby.— Posiicr  vs. 
'  WoM,  88.* 

Where  a  deftadant  appears  before  an  alderman  between  the  hours  stated  in 
the  summons  and  waits  until  a  later  hour  is  past,  there  can  be  no  judgment  by  de- 
faolt. 

The  jurisdiction  of  the  magistrate  over  the  cause  and  the  parties  dies  with  the 
bonr  unless  it  has  been  duly  extended  beyond  it  by  the  appearaoce  of  the  plaintiiT 
and  thevitering  upon  a  hearing,  or  by  ^the  continuance  of  the  cause  by  due  ad- 
jcumment— jpottin  va  DcUy,  66.* 


The  Court  cannot  amend  the  name  of  a  party  in  a  judgment  entered  upon  a 
transcHpt  from  a  justice'^  docket  so  as  to  make  it  vary  from  the  transcript  and  tbe 
docket— 3V>tMUim  y.  Stewart,  41.* 
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When  the  cauM  of  action  is  lubttantially  the  same,  the  mode  of  setting  it  out 
may  be  amended. 

But  a  new  cause  of  action  cannot  be  introduced  by  amendment. — 90,  821. 

ANmCXATIGN— 

The  portion  of  the  act  of  24  May,  1887,  requiring  the  petition  for  the  annexa- 
tion of  certain  lands  to  a  city  to  be  signed  by  three-fifths  of  the  tcucable  inhabitants 
of  the  district  proposed  to  be  annexed  is  not  sufficiently  complied  with  by  a  peti. 
tion  purporting  to  be  signed  by  three- fifths  of  the  taxableMot  the  district.— Carbon- 
daU  Twp.,  181. 

Apfkal— See  3, 12,  820. 

When  an  appeal  from  an  award  of  arbitrators  has  been  perfected  it  cannot  be 
Atricken  off  for  the  reason  that  the  bail  is,  under  the  rules  of  court,  ineligible  by 
reason  of  holding  the  office  of  sheriff. 

The  appellant  should  be  ruled  to  perfect  his  bail  within  a  specified  time  or  in 
default  have  his  appeal  quashed. 

Rules  of  court  are  for  the  purpose  of  promoting  justice,  not  to  prevent  it 
much  less  by  their  mode  r  f  execution  to  set  aside  an  Act  of  Assembly.— iCerr,  et  ux. , 
▼s.  Martin,  et  aZ.,  12. 

Abbitration— See  Arbitrators,  116,  805,  429. 

Any  defect  in  the  service  of  a  rule  of  arbitration  is  cured  by  tha  defendants* 
appearance  before  the  arbitrators. 

It  is  the  business  of  the  plaintiff  and  not  of  the  defendant  to  k^ep  the  record 
straight  by  suggesting  the  death  of  a  party.— Davis  vs.  Clark,  et  al.,  16,*  02. 


A88IONMX1CT— 

After  an  assignment  for  the  benefit  of  creditors,  and  actual  notice  to  them, 
they  cannot  maintain  a  writ  of  foreign  attachment  against  the  debtor. 

When  a  writ  of  foreign  attachment  issues  in  such  a  case,  the  proper  oout:se  is 
for  the  defendant  to  take  judgment  upon  the  verdict  of  a  jury.  A  rule  to  dissolve 
the  attachment  will  not  lie. 

An  assignee  for  the  benefit  of  creditors,  has  a  right  to  intervene  pro  interesse 
stio,  a^n  where  the  validity  of  the  assignment  is  questioned.— jRoberfs  db  Co.  vs. 
JShnmene,  et  al,,  46. 

ATTACHMXirr— See  exemption,  89,*  257,  826. 

Auditor— 

An  auditor*s  second  report  will  not  be  set  aside  because  the  re-referenoe  waa 
irregularly  obtained . 

Bkqukst— 

A  bequest  of  "two  hundred  dollars  a  year  out  of  the  rents  accruing  under  and 
from  8aid  lease  with  the  Wilkes-Barre  Coal  and  Iron  Company,  so  long  as  the  said 
lease  runs  and  produces  rents  sufficient  at  least  to  pay  the  legacies  herein  charged 
thereon,  to  be  paid  yearly  in  each  and  every  year  while  said  lease  produces  rentis 
as  aforesaid,*'  is  not  adeemed  by  the  cancellation  of  the  lease  after  the  testator^s 
death  for  non-payment.  In  the  absence  of  anything  tending  to  show  the  contrary, 
it  must  he  held  that  the  testator  intended  the  rents  or  products  of  the  ooal  prop- 
erty, in  the  form  of  statedly  accruing  rents  or  royalties  to  be  the  fund  on  which 
the  annuity  should  be  charged,  in  relief  of  every  other  part  of  his  estate ;  and 
that  the  then  existing  lease  and  the  name  of  the  lessee  were  mentioned  merely  as 
descriptive  of  the  property  whence  the  income  to  pay  the  legacy  charged  thereon 
was  to  be  derived.— i>an/orf^*s  Appeal,  28. 

Bonds- 

A  tax  duplicate  was  issued  for  school  taxes  assessed  according  to  a  classified 
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▼aluation  under  the  act  of  1875  and  placed  in  the  hands  of  a  collector,  whose 
bond  was  taken  with  proper  sureties  conditioned  for  the  faithful  collection,  etc.,  of 
the  taxes  set  forth  in  duplicate.  The  act  of  1875  having  been  declared  uuoonstitu- 
tiooal  and  the  classified  levy  illegal,  the  taxes  wera  arrani^ed  on  the  basis  of  a  uni- 
form valuation,  and  an  additional  duplicate  issued  to  the  same  collector  for  the 
amount  which  the  last  levy  exceeded  that  already  in  bis  hands,  Held^  that  these 
circumstances  discharged  the  sureties  on  the  collector's  bond. — Scranton  School 
District  va  McNamara^  153, 

Borough— See  Wards,  174, 190,  205. 

Capias  ad  Respondendum— 

A  capias  ad  respondendum  may  issue  on  praecipe  without  an  affidavit  of  cause 
of  action,  in  absence  of  any  rule  of  court  to  the  contrary. 

Bat  the  defendant:  may  on  citation,  or  rule,  granted  by  the  Court,  be  dis- 
charged on  common  bail  if  the  plaintiff  does  not  at  or  before  the  hearing  of  the 
rule  put  in  a  sufficient  affidavit  of  bis  cause  of  action. 

The  issuing  of  a  capias  without  a  previous  affidavit  is  not  in  violation  of  the 
Fourth  Amendment  of  the  Constitution  of  the  United  States  or  of  Article  I,  Sec- 
tion 8,  of  the  Constitution  of  Pennsylvania. 

The  fourth  section  of  t^eact  of  13  June,  18S6,  ««'as  repealed  by  the  second  sec- 
tion of  the  act  of  14  April,  1838.— Ann  vs.  Teeter^  81.* 

Cask  Stated— SOS,  400. 

Cbbtiobabi— See  Alderman,  37,*  110,  264,  902, 326.     Summons,  40,*  403. 

Chabttablb  Institution— See  Exemption,  43.* 

Chabteb— See  looorporatlon,  78, 181. 

Chubch  Vestkt— > 

A  church  guild  which,  with  the  aasent  of  the  restry,  puts  up  a  building  ad- 
Joining  the  church  for  parish  purposea  generally,  cannot  deny  the  authority  of  the 
restry  and  use  the  building  for  purpoaes  not  connected  with  the  interests. 

The  permission  given  by  the  restry  was  merely  a  license  to  occupy  during 
the  pleasure  of  the  church,  and  this  occupation  could  be  put  an  end  to  whenever 
the  interests  of  the  church,  in  their  opinion,  reqnifM  it. 

A  license  granted  for  a  valuable  consideration  may  not  be  revoked,  but  a  li- 
uanse  enjoyed  at  che  will  of  the  owner  is  revocable,  and  damagei  cannot  be  re- 
covered for  such  revocation.— i2eed  vs.  Church  of  St,  AmbroWy  87. 

Coal— See  Ifining  Rights,  61. 

COhVESSIONS— 

Evidence  which  tends  to  show  nothing  more  than  guilty  knowledge  of  a  crime 
after  the  fact  is  not  admtssable  against  one  who  is  indicted  as  a  principal. 

The  law  protects  a  defendant  against  the  use  of  a  confession  drawn  from,  htm 
by  holding  out  inducements  to  make  it,  but  there  is  no  objection  to  evidence  of  a 
confession  made  voluntarily  by  the  prisoner.  The  fact  that  it  is  given  under  oath  is 
of  no  importance,  if  the  oath  was  not  taken  against  his  free  wilL— Cotn.  vs.  Clark, 
865. 

CONSTITUnONALJTT — 

The  act  of  25th  May,  1887,  entitled  "An  Act  providing  for  the  abolition  of  the 
distinctions  heretofore  existing  between  actions  ex  contractu  an  ex  delicto,  so  far 
as  relates  to  procedure,  and  providing  for  iwo  forms  of  actions,  and  regulating 
the  pleadings  thereunder"  is  unconstitutional,  so  far  as  it  provides  for  a 'state* 
ment— a  reply  to  'he  statement  by  affidavit— a'-d  a  motion  for  ji*dgment  for 
wane  of  such  affidavit. 

No  judgment  can  be  entered  for  want  of  an  affidavit  of  defense  without  a 
motion  in  Court.— Dotid  vs.  The  CUizerut'  Ins.  po.7*  107. 
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Ck>RTK9rED  ELBonozr— 

Id  re-oontested  elactioii  of  Owen  Cadak  to  the  office  of  Clerk  of  the  Coortsi 

CoimiACT— 

In  a  prooeedinff  under  the  act  of  81  Iffarch,  1792,  the  coorc  ban  do  power  to 
compel  en  ezecutOT  or  administrator  to  petition  the  court  for  leare  to  make  a 
deed  to  the  decedent's  rendee  The  act  was  passed  for  the  relief  of  the  estate  of 
the  decedent. 

The  purchaser  may  enforce  his  contract  against  the  estate  bj  bOl  for  specific 
perf ormanooi  or  he  may  sae  for  damaicee  for  breach  of  contract.— Dead  for  aaU  of 
land  99,    See  221. 

CORONXB— 410. 

Ck>RPORATloif8— Bee  100, 178, 177,  807. 

The  primary  object  of  the  institution  of  a  corporation  is  the  public  welfare, 
and  the  interest  of  the  stockholders  Is  but  secondary,  hence  the  wilful  frustration 
of  that  intention  by  the  act  of  a  company  is  a  fraud  on  the  pnbUc  and  the  corpor- 
ation perpetrating  it  is  entitled  to  no  equitable  consideration. 

A  lejifislative  grant  of  exdusiv'e  privileges  is  to  be  construed  most  strictly,  and 
every  intendment  not  obviously  in  favor  of  the  grant  must  be  construed  against  it. 

A  he  third  clause  of  the  84th  section  of  the  act  of  1874  does  not  embrace  elec- 
tric light  corporations. 

Where  a  gas  company  bought  up  and  controlled  an  electric  light  company 
and  allowed  its  business  to  sink  in  the  interest  of  the  gas  company  and  thus  brought 
on  the  incorporation  and  ooihpetition  of  another  electric  light  company,  a  blU  of  in- 
junction brought  to  prevent  such  competition  will  not  be  sustained. — Seranton 
EUetrie  Light  db  Hwt  Co.'t  Appeal,  0,  177,  808. 

CO8TS~809, 818, 888,  405. 

COXTNCILS— S^  177. 

CoDifTT  ComasaiONSBS— 107, 217. 

Cbimival  Law— See  127,  314,  806,  4fi5. 

An  fndictment  under  the  act  June  8rd,  1885,  entitled  "An  act  to  punish  co- 
partners for  fraudulently  appropriating  the  property  or  using  tiie  name  of  the  co- 
partnership, corporation  or  association"  must  set  forth  the  individual  names  of  the 
co-partners  in  the  firm,  corporation  or  association  of  which  the  defendant  was  a 
member.— Coinmonto^o/f^  vs.  Teeter^  28.* 

DAMAOW-fiee  18,  47,*  22,  125.  221,  222,  882. 

The  fact  that  a  boiler  had  a  crack  In  it  through  which  the  water  leaked, 
and  of  which  the  superintendent  of  the  oompany  owning  the  boiler  had  notice, 
does  not  absolutely  fix  the  liability  for  injuries  resulting  from  an  explosion  of 
the  boiler  caused  by  a  lack  of  water,  upon  the  company  where  there  is  evidence 
that  it  could  have  been  kept  properly  supplied,  and  that  the  lack  of  sufficient 
water  vras  due  to  the  negligence  of  the  fireman.  Where  a  referee  finds  that  the 
explosion  was  due  to  such  neglegence  the  Court  will  not  disturb  his  finding. 

It  must  be  remembered  that  the  findings  of  fact  by  a  referee  cannot  be 
disturbed  if  there  is  any  sufficient  evidence  to  sustain  them.  In  this  respect  they 
have  the  conclusive  effect  of  the  verdict  of  a  jury,— M\UUn  v«.  Filer,  et  aZ.,  S3. 

Dkckdbzit^b  Estate— 108, 817. 

A  claim  made  by  a  widow,  for  three  hundred  dollars  out  of  the  real  estate 
of  ber  late  husliand,  tix  yean  after  his  death,  and  nearly  a  year  after  the  ap- 
pomtment  of  an  administrator  Is  too  late. 

The  fHCt  that  no  administration  waa  taken  out  upon  the  estate  for  many 
years  after  his  death  does  not  render  the  claim  any  the  1»«  stale  as  the  widow 
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WM  the  person  finteatiUed  to  letters  of  administration  and  the  delay  is  therefore 
attributable  to  her. 

Where  proceedings  in  partftionsre  instituted,  the  widow  should  make  her 
claim  for  exemption  at  the  earliest  period  ind  it  is  too  late  when  the  proceedings 
are  in  their  last  stages  and  the  parties  tiave  gone  to  trouble  and  expense,  for  her  to- 
set  up  her  claim. 

The  widows  claim  must  be  made  with  the  same  promptness  as  the  exemp- 
tion claim  of  a  Judgment  debtor.— JElieate  of  Thoma»  Hughea,  86. 

DSBD.— 

Whatever  the  parties  to  aa  investment  call  it,  whether  lease  or  deed,  or 
whatevM*  terms  they  use  to  express  the  parties  or  the  consideration  paid,  th* 
whole  instrument  must  be  taken  into  view  to  ascertain  the  intent  of  the  parties. 
If  that  fixes  its  character  as  a  sale  or  conveyance,  it  must  so  stand. 

An  agreement  conferring  the  right  to  mine  coal  for  a  certain  number  of 
years  is  a  sale  of  the  coal  that  may  be  taken  out  during  that  time,  and  under  it 
aiiything  erected  by  the  vendee  to  facilitate  hii  operations  may  be  .removed  by 
him  at  the  end  of  the  time,  unless  otherwise  provided.  The  facif  that  the  in- 
strument is  spokeA  of  m  certain  parts  of  it  as  a  lease,  or  that  it  does  contain 
stipulations  actually  creating  the  relation  of  landlord  and  tenant  as  to  other 
property,  makes  no  change  in  its  character  m  dealing  with  the  coal  land. — 
MootUoath  Tu.  OamJMe,  79. 

DxrALOATS— 

In  a  proceeding  before  an  alderman  to  compel  a  landlord  to  defalcate,  or 
set  off,  the  just  account  of  a  tenant  out  of  the  rent,  the  aldeilnan  should  simply 
find  the  amount,  if  any,  which  the  tenant  is  entitled  to  defalcate.  He  is  not 
anthorised  to  give  Judgment  in  a&y  sam. —MttUr  vs.  Bsters,  28.* 

In  a  proceeding  before  an  alderman  to  compel  a  landlord  to  defalcate,  or 
ptt  off,  the  just  account  of  a  tenant  out  of  the  rent,  the  alderman  has  no  Juris- 
diction to  determine  the  amount  of  rent  due. — Ut  mipra. 


An  indictment  against  a  Turnpike  Company  charging  them  with  allowing 
their  road  to  become  so  out  of  repair  as  to  make  Tt-a  common  nuisance,  cannot  be 
sustained  when  the  cEiarter  of  the  defendant  company  subject?  them  to  the  provi- 
sions of  the  General  Tumpilce  Road  Law  of  1848. — Com.  va  Soarin4f  Brook 
Turnpike  Co,f  951, 

DiVOBCB.— 

Penioiial  service  of  a  subposna  in  divorce  outside  of  the  state  amounts  to 
nothing. 

When  tne  parties  were  domiciled  joutside  of  the  state  at  the  time  of  their 
marriage  and  also  at  the  time  of  the  commission  of  the  act  by  the  respondent,  on 
which  the  libeUant  relies  for  a  divorce,  a  Pennsylyania  court  has  no  Jurisdiction 
of  the  case,  unless  the  respondent  is  in  some  particular  way  brought  within  its  ju- 
risdiction. 

Rjdress  should,  in  such  case,  be  sought  in  the  forum  of  the  respondent^ 
Ckmrnd  vs.  Conr<»dt  84. 

l^o  dteree  in  divirce  will  be  made  unless  the  libellant,  after  the  testimony 
has  been  taken,  rules  the  •  espondept  to  show  cause  why  the  divorce  should  not 
be  granted. 

The  rules  of  Court  also  require  the  llbellant  to  furnish  a  oertiflcate  from 
the  prothonotary  that  the  costs  have  been  paid. 

The  policy  of  the  law  is  to  grant  no  divorce  on  the  unsupported  testimony 
of  the  libeUant.-4.* 

In  a  divorce  proceeding  the  libeUant  ii  con:petent  to  prove  the  faot  oi  mar- 
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riage.  But  the  libellaiit  cannot  testify  tn  tbe  facts  which  are  relied  on  ss  tbe 
gruaiid  for  the  divorce,  where  there  has  been  no  pe'sonal  service  of  the  subpcenaf. 
and  no  appearance  by  the  rospondeat.^Bi(rA;  vs.  Burk,  12*,  263,  353,  453,  454. 

Ejbctiibnt— 

A  tenant  of  part  of  a  single  enclosure  cannot  acquire  title  by  adverse 
possession  to  the  balance  of  it.  The  po&session  of  one  part  is  dependent  on  that 
Qf  the  other,  and  is  not  adverse  to  the  landlord.— il/i/fer  vs.  Doud^  25.* 

EsniuNT  DcniAiN— 

A  railroad  company  is  required  to  make  compensation  to  the  owner  of 
lands  or  to  tender  adequate  security  therefor,  before  entering  upon  or  taking 
possession. 

And  until  compensation  has  been  made  or  adequate  security  given,  the 
owner  has  a  full  right  to  tbe  enjoyment  of  his  property. 

The  fact  that  a  railroad  company  has  surveyetl,  located,  approved  and 
staked  out  a  ronte  for  its  road  but  ha^t  not  made  compensation  or  tendered  secu- 
rity for  the  land  over  which  the  route  is  located,  does  not  entitle  it  to  an  injunc- 
tion to  restrain  tbe  owner  of  the  land  from  making  improvements  thereon  or  ex- 
ercising any  other  act  of  ownership.— fifci'anf oh  <t  Forest  City  R  R.  Co  vs.  Presi- 
dent, etc.,  of  D.  db  H.  C.Co,,  93.    See  AToon  vs."  City  of  Scranton,  146. 

Where  there  has  been  no  corporate  action  on  the  part  of  a  railroad  company 
appropriating  a  portion  of  its  land  to  a  public  use  and  no  actual  appropriation  of 
it  by  that  company,  it  is  held  in  private  ownership. 

The  fact  that  the  executive  ofl9cer«  of  tbe  company  contemplated  the  build- 
ing of  tracks  on  the  laud  doea  not  change  this  so  as  to  defeat  an  actual  appropria- 
tion of  it  to  a  public  uae  by  another  oorporation  clothed  with  the  powers  of 
eminent  domahL 

The  actual  survey  and  permanent  location  of  a  railroad  upon  the  ground  by 
a  corporation  possessing  the  power  of  eminent  domain,  is  a  legal  appropriation 
of  the  site,  which  will  prevent  a  tnbcequent  aiq;>repriation  of  it  by  another 
corporation  for  a  like  purpose.  But  rights  thus  acquired  may  be  lost  by  unrea- 
sonable delay.— CTf  Supra,  97. 

Equitt— 

To  entitle  a  plaintiff  to  an  injunction  for  a  disturbance  of  a  right  of  way 
it  is  not  necessary  that  his  right  should  have  been  first  established  by  an  action 
at  law. 

When  a  public  street  or  highway  i<i  called  for  as  a  boundary  to  land,  the 
grantee  takes  title  in  fee  to  tbe  middle  of  the  street  if  the  grantor  had  title  to 
it,  and  did  not  expressly  or  by  clear  implication  reserve  it. 

Where  the  street  called  for  as  a  boundary  is  not  public  highway,  nor  dedi- 
cated to  public  use,  the  grantee  does  not  take  title  in  fee  to  the  center  of  it,  but 
by  implication  acquires  an  easement  or  rignt  ot  way  only  over  the  lands.— JETn- 
ngn,  et  al.,  vs.  Ly<m,  1(».    See  109,  118,  122,  147, 185, 190,  297,  417,  421,  437,  441. 

EVTDKNCB— 

Ciroumstax^tial  evidence  of  the  execution  of  a  will  cannot  be  made  (to  sat- 
isfy tbe  requirements  of  tbe  statute)  by  two  or  more  witnesses  alternating  with 
each  other  as  to  the  different  parts  of  the  aggregate  of  circumstances  which  are 
to  mak>  the  necessary  »um  of  pn^of,  the  evidence  of  each  not  going  to  the  whole. 

Every  fact  necessary  lo  prove  that  a  will  was  properly  exi>eute«l  must  be 
deposed  lo  by  two  wjtnetfsefl  H.ud  cannot  rest  on  the  te-ttiinony  of  one  alone. — 
Will  of  Margaret  W.   Evans,  13.*    Executors,  2i5. 

Exceptions  - 

Strict  practice  makes  it  incumbent  on  the  party  who  files  exceptions  to  any 
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costs  wblch  are  taxed,  to  himself,  mo  to  their  being  retaxed.— CoToran,  et  a/., 

£x«cunoN— 

Where  the  agreemeat  sets  forth  that  a  sum  of  money  was  to  be  paid  in 
instalments  no  execution  can  be  issueil  until  default  is  made  in  the  payment  of  an 
instalment  although  t^e  judgment  is  for  a  whole  sum  payable  oae  day  after  date. 

ExniPTiON— 

Wbere  a  charitable  institution  derires  a  revenue  from  renting  its  real  escAte, 
aach  real  estate  is  liable  for  taxes. 

Only  so  much  of  its  pro|ierty  as  is  actually  used  for  the  charitable  purposes 
of  the  institution  is  exempt. 

But  the  fact  that  a  revenue  is  derived  from  a  portion  of  the  property  of 
such  an  institution  does  not  render  all  its  property  subject  to  taxation  but  merely 
that  portion  from  which  the  revenue  is  derived,  unless  the  institution  is  sustained 
«utirely  or  nearly  so  by  such  revenues,  in  which  case  it  is  not  a  charitable  insti- 
tution within  the  meaning  of  the  law.— K.  M.  C.  A.  vs.  City  of  Seranton^  43." 

A  defendant  is  entitled  to  exemption  on  an  attachment  for  board  if  he 
claims  it  in  time. 

It  seems  that  the  mixing,  upon  an  Alderman^s  docket,  of  two  suits  which 
should  have  been  kept  distinct,  does  not  of  itself  vitiate  either,  if  the  essentials 
of  the  suits  are  set  torth.—Higgins  vs.  Peck^  89.* 

FSKS—Sea  40,  209. 

FoRBioir  Attachvbxt— 8ee4€. 

Pracd— 

To  render  a  sale  of  personal  property  valid  as  against  creditors  there  must 
be  an  actual  delivery. 

If  the  propa*ty  remains  in  the*  possession  of  the  vendor  it  is  subject  to  levy 
an  J  sale  for  his  debts.— /^atnne  Wagon.  Co.  vs.  Threop,  47.* 

A  cnnu*act  for  the  sale  of  land  is  not  sufficient,  under  the  Statute  of  Frauds 
if  it  requires  verbal  testimony  to  prove  any  essential  part  of  it. 

A  receipt  for  a  part  of  the  purchase  money,  not  describing  the  land  accu- 
rately, as  unaided  by  a  pencil  draft  or  map,  unless  the  connection  between  them 
can  be  established  without  recourse  to  parol  evidence.— Aff //oh  vs.  Dartrison,  81. 
See  125,  221. 

<iUARDiANS— See  Orphans^  Court. 

Husband  axd  Wife— 388. 

Iljlioitixact — See  Referee  117. 
Jkcobpobatiok— 

An  application  for  a  charter  should  be  written  on  a  single  sheet  of  paper 
with  sufficient  blank  space  for  the  court  to  endorse  its  formal   approval. 

Where  one  of  thepurpases  of  the  society  which  applies  for  a  charter  was  to 
provide  for  the  temporal  welfare  of  its  members  by  affording  relief  in  case  <  f 
sickness  or  accident  and  by  assisting  in  the  burial  of  deceased  members— //r/rf, 
that  the  application  should  show  that  this  beneicial  purpose  of  the  society  was 
to  be  maintained  bv  funds  collected  therein. 

The  permanent  number  of  the  directors  of  the  society  should  be  clearly 
-stated  and  not  left  to  inference. 

The  article  should  be  certified  with  the  customary  conclusion,  "Witnesp 
our  hands,  etc.,"  and  not  a  mere  signing.— 5^.  John's  T.  A.  <*B.  S.,  73. 

IHDICXattJCT- 

In  &  proeecntion  for  larceny  and  receiving,  several  articles  may  be  joined 
in  a  count  and  proof  as  to  one  of  them  will  sustain  the  indictment. 
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It  is  proper  tdr  the  oomixionwealth  to  prove  other  acte  of  reeeiiriiig  to 
show  gailty  knowledge.— Com.  vs.  Johnaont  814|  828^  851. 

IirjTTNOTiozr.— 

Where  a  mtll-dBm,  situated  in  a  dtj,  becomes  a  public  nuisance  and  inflicts 
upon  the  inhabitants  of  the  city,  continued  and  oonstaniiy  recurring  inoonyen- 
iences  and  damages,  by  accumulation  of  sewerage  dirt,  muck  and  filth'  in  the 
bottom  of  the  dam,  dangerous  to  public  health  and  by  frequent  inundations  and 
flooding  ef  the  streets  and  highways,  and  also  of  lots,  cellars,  vaults  and  wells  of  a 
portion  of  the  city,  it  may  be  removed  by  injunction.— ^sto  CcutU  City  vs. 
Raney,l€t  al,  18,  831,  907, 417,  421. 

IXTBOLVSNT   LaWB— 

Imprisonment  for  thirty  days  entitles  a  person  in  conflnement  for  costs  to 
his  discharge,  upon  application  to  the  sheriff,  jailor,  or  other  person  having  tiim 
in  custody.— Com.  vs.  Leioia^  218.    See  217. 

IVBU&AJVOB— 285b 

If  there  is  any  lack  of  clearness  in  a  policy  of  insurance  the  court  will  not 
strain  at  a  construction  which  will  relieve  the  company,  but  a  doubt  if  any  wiU 
be  resolved  in  favor  of  the  assured.— 7%roop  vs.  Kittaning  Ins,  Co.,  285. 

On  a  policy  of  insurance  in  which  the  obligatioa  is  to  pay  the  loss  sus- 
tained, with  an  option  to  rebuild  or  replace  the  building  within  a  certain  time,  an 
•action  of  debt  may  be  maintained.— 17£  Supra, 

iBSum— 

The  applicant  must  set  out  the  specific  facts  in  dispute,  on  which  he  bases 
■hi«  claim  to  an  issue. 

A  mere  allegation,  without  evidence,  or  against  the  evidence,  cannot  create 
a  dispute  within  the  meaning  of  the  law. 

In  a  proper  case;  an  issue  is  of  rigat;  but  it  must  always  appear  that  the 
diqmted  fact  is  material  and  relevant.- i?2/man^«  AppecUy  74. 

JXTDOlOlfT— 

The  fact  that  the  plaintiff  owes  the  defendant  a  sum  of  money  on  a  book 
account,  is  not  ground  for  opening  a  judgment. 

The  defalcation  act  does  not  apply  to  judgments  entered  by  confession. — 
Stotety  admr,  vs.  Lowry,  124,  204,  414,  484. 

JuBUDicnON— See  Alderman,  87,*  55,  208,  224,  282,  288. 

A  court  of  equity  may,  perhaps,  exercise  jurisdiction  of  a  case  relating  to 
land?  in  another  county  if  the  proceeding  is  not  in  rem  and  if  it  has  full  cootrol 
of  the  parties. 

But  it  *8  doubtful  that  a  court  of  equity  has  jurisdiction  to  compel  a  con- 
veyance of  land  lying  outside  tbe  county  in  which  the  court  i% 

An  equitable  mortgage  may  be  enforced  in  equity,  because  if  the  plaintiff 
is  in  possessiont  he  cannot  bring  ejectenent  aud  if  the  defendant  is  iu  possession, 
the  plaintiff  may  need  title  to  assert  his  rights  at  law.— Cavin,  eta/ ,  vs.  Jen- 
ningSt  55. 

JuBoa— 

In  a  case  where  a  city  is  a  party  the  fact  that  a  person  called  as  a  juror  is  a 
member  of  the  oouncils  of  said  city  does  not  disqualify  him  and  a  challenge  for 
that  cause  will  not  b«  sustained. 

Where  a  qualified  juror  is  erroneously  excluded  the  verdict  will  be  re- 
versed. The  question  is  not  whether  the  jury  that  rendered  the  verdict  was  com- 
posed of  impartial  men  or  not,  but  whether  the  jury  was  selected  according  to 
law.— Citi/  of  ScratUon  vs.  Ooref  58. 
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.  J0BT— See  Criminal  Law,  former  Jeopardy,  4. 

The  dipcharge  of  a  jury  in  a  capital  caae  on  the  last  day  of  the  term  after 
they  have  for  five  days  failed  to  agree  upon  a  Terdict,  is  not  because  of  an  ab- 
solute neooailty,  in  the  absence  of  any  reason  why  the  term  could  not  be  con- 
tinned,  and  if  made  against  the  objection  of  the  defendant,  U  a  bar  to  another 
trial  for  the  same  offense.— Com.  vs.  FUzpatriekj  et  cU.,  4,'  818. 

The  fact  that  a  Juror  has  formed  an  opinion,  which  is  based  upon  what 
was  told  him  by  a  certain  person,  but  who  says  that  if  It  should  turn  out  from 
the  evidence  that  what  that  person  told  him  was  untrue,  he  could  lay  aside  his 
opinion  and  n6t  allow  it  to  influence  him  in  his  verdict,  is  not  ground  for  a 
challenge  for  cause. 

The  fact  that  a  juror  ]b  asMciated  in  public  office  with  an  attortiey  in  the 
cause,  occupies  the  same  office  with  him,  but  is  not  connected  with  his  law 
practice,  and  has  heard  the  case  talked  about  a  little  In  th^  office,  does  not  make 
him  incompetent  if  he  swears  that  he  can  render  a  verdict  according  to  the  law 
and  the  evidence  as  developed  at  the  trial.— McAoZs  vs.  Nichols,  et  ai.,  41. 

Justice  of  Pxacx— See  alderman. 

In  contested  cases  where  both  parties  appear,  a  justice  of  the  peace  has  no 
authorii^  to  enter  judgment  without  hearing  the  proofs,  and  allegations  of  both 
parties. — Bachman  vs.  Siglin,  53.* 

The  fact  that  a  crime  was  conmiitted  in  a  place  within  the  jurisdiction  of  a 
justice  of  the  peace,  should  appear  upon  the  record. 

The  name  of  the  county  should  be  given  and  not  merely  the  name  of  a 
village  or  township  where  the  act  was  doAe.— Davis  ra  Com^wth,  102,  282. 

LsOACT— See  Bequest,  lUTon-payment  of  rent,  28. 

LiCENSS— See  Pierce,  et  al.,  vs.  Cleland  &  Simpeon,  185,  336,  415. 

Lkaeb— See  deed,  79,  417. 

LnoTATiom— 

To  prevent  the  benefit  of  the  statute  of  limitations  from  being  lost  to  those 
in  wliose  favor  it  has  run,  nothing  shall  suffice  except  a  clear  and  unqualified 
promise  to  pay,  or  an  equally  clear  and  unambiguous  acknowledgement  of  it  as  a 
subsisting  oblivation,  in  such  terms  as  are  consistent  with  a  present  intent  to  pay 
the  same. — Boyle  vs.  Hennemuth,  829. 


CTity  liens  for  paving  U'^ed  not  be  filed  within  six  months  from  the  date  when 
the  work  was  completed  and  accepted,— (7iY[/  of  ScKanton  vs.  Weiixely  111,  808* 
817. 

Marwted  Woman- See  Corporations,  9, 141. 

When  a  married  woman— joining  with  her  husband— mortgages  her  separate 
estate  as  security  for  a  loan,  it  need  not  be  shown  on  the  trial  of  a  scire  facias  on 
the  mortgage  that  the  money  borrowed  was  applied  to  the  Improrement  of  her 
separate  estate.    The  application  of  Ih"  money  is  immaterial. 

Such  a  mortgage  imposes  no  personal  obligation  upon  her,  but  binds  the  rea^ 
estate  mortgaged. 

Prior  to  the  Act  of  1S87.  money  borrowed  by  a  married  woman  impoRed  no 
personal  obligadon  upon  her  even  though  it  was  borrowed  for  the  express  purpose 
of  improring  her  separate  property  and  wa<i  actually  applied  to  that  end. 

Where  a  building  awociation  loaned  a  married  woman  money  upon  the  basis 
of  her  supposed  membership  in  such  a-^eociation,  in  a  case  arising  prior  to  the  Act 
of  1879  which  forbids  such  membership,  upon  the  security  of  a  mortgage  upon  her 
separate  estate  executed  jointly  with  her  husband,  the  moneys  actually  loaned, 
with  interest  thevson,  and  ii2>t  the  dues,  fines,  and  premiums  imposed  by  the  build- 
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ing  aaaooiatlon,  can  be  reoGtend.-:~Carb<mdaU  B.  L.  <tA.VB.  Voyte,  e<  aZ.,'l 

When  a  husband  has  been  absent,  and  unheard  of,  for  eeren  yearn,  and  the 
wife  has  reason  to  belioTe  that  he  is  dead,  and  under  that  belief  marries  a  second 
time;  after  which  the  former  husband  is  discovered  to  be  in  fnll  life,  the  second 
marriage  is  absolutely  void  and  the  wife  has  no  interest  in  the  estate  of  her  second 
husband.— rAomos,  et  al.  vs.  Thonuu^  09. 

MaSTXB  AlTD  SKBYAITT— 

Where  an  employee  was  ordered  to  gb  up  on  the  beams  and  girders  support, 
ing  the  roof  of  a  shop,  by  a  foreman  in  charge,  in  order  to  adjust  a  tackle  attached 
thereto,  and  in  doing  so  was  compelled  to  swing  his  body  around  a  brace  which 
was  loose  and  poorly  fastened,— ^he  condition  of  this  brace  being  known  to  the 
foreman,  who  was  present  at  the  time,  but  unknown  to  the  employee — and  passed 
the  brace  in  safety  and  accomplished  his  task,  but  on  his  return  was  thrown,  by 
the  breaking  of  the  brace,  to  the  floor  of  the  shop,  sustaining  severe  injuries.  Held, 
that  hii  having  crusted  his  weight  to  the  brace  without  first  carefully  testing  its 
sf^rength  was  not  necesarlly  contributory  negligence,  and  no  ground  for  grantmg 
a  nonsuit.  The  case  should  have  gone  to  the  Jury.— Lee  t».  SUeetrie  Lights  Heat 
db  Fower  Co.^  19.* 

Mechanics  LncN. 

Where  there  is  doubt  as  to  whether  or  not  the  contractor  is  sufflciently  nam. 
ed  in  the  statement  of  a  mechanics*  lieo,  the  Ck>urt  will  not  strike  off  the  lien,  but 
leave  the  defendants  to  make  defense  at  the  trial  on  the  ground  that  the  right  con- 
tractor is  not  named,  if  such  be  the  tact.—Nothemker  vs,  Clarke  et  cU,  5.* 

Wh^re  there  was  a  question  whether  a  mechanics  lien  against  a  coal  breaker 
was  filed  in  time— Held,  that  it  must  be  filed  within  six  months  from  the  compleu 
tlon  of  the  breaker,  and  that  a  contract  with  the  owoer  of  the  breaker  to  furnish 
mine  cars  to  be  delivered  from  time  to  time  as  they  might  be  needed  for  the  mln* 
ing  operations  at  said  breaker,  could  not  have  the  effect  of  extending  the  time  oi 
filing  the  lien,  nor  could  the  fact  that  the  company,  after  the  oompletibn  of  the 
breaker,  found  it  necessary  to  make  some  alterations  in,  and  additions  to  the 
building,  have  any  such  effect. 

An  auditor's  finding  of  fact  approved  by  the  court  below,  will  not  be  die' 
turbed  upon  appeal  except  for  manifest  error. 

It  is  not  sufficient  that  the  evidence  raises  some  doubt  as  to  the  correctness 
of  the  finding.— ^armon^s  AppecU,  77,  304. 

The  claimants  in  a  mechanics  lien  are  not  bound  to  negative  or  excuse  in 
their  statement  of  lien  every  cause  of  forfeiture  of  claim  for  wliich  the  contract 
may  provide. — Stipp  vs.  Burr^  108. 

A  sub  contractor  for  the  construction  of  a  building  is  charged  with  notice  of 
the  principal  coniaract  with  the  owner,  and  by  necessary  consequence,  with  notice 
of  all  its  terms  and  stipulationa  lie  is  certainly  bound  to  know  the  kind  of  build- 
ing that  is  to  be  erected,  the  mateiials  of  which  it  is  to  be  built,  and  the  manner 
and  times  of  payment.— iSicAroede)  va  OctUand.  357. 

MiNiNo  Rights— 

The  surface  of  land  and  the  minerals  therein  may  be  dissevered  in  title  and 
become  separate  tenements. 

Where  the  plaintiff  granted,  demised,  leased,  and  to  mine  let  unto  the  defen- 
dant, its  suceeesors  and  assigns  all  the  merchantable  coal  under  a  tract  of  land 
with  sole  and  exclusive  right  to  mine  and  remove  the  same,  according  to  the  terms 
of  the  Identure,  until  the  exhauftic  n  thereof — Held,  that  the  defendant  took  an 
estate  in  the  coal  and  not  a  mere  lit  ense  or  easement.  ^Lillibridge  et  al  vs.  Lack 
Coal  Co.,  Lim.,  61,  297. 
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Mandamus^ 

Mandamus  lies  where  it  appears;  first,  that  the  relator  has  a  clear  legal  right 
lo  the  performanoe  of  a  partipidar  act  or  duty  at  the  hands  of  the  respondent,  and 
second,  that  the  law  affords  no  other  adequate  or  specific  remedy  to  secure  the  en- 
forcement of  the  right  and  the  performance  of  the  duty  which  it  is  sought  to 
ooeroe,— Com.  vs.  Suag.  Coal  Co.^  Lim.,  187,  830. 

Municipal  Powsbs— See  177. 

Where  A  municipal  corporation  in  the  grading  of  its  streets  and  the  establish- 
ment of  drains  throws  a  body  of  water  on  prirate  property,  which  would  not  nat- 
wtdly  have  flowed  there,  it  is  liable  for  damages.— Torrty  etiixTt,  City  of  Soran- 
ton,  807. 

Mm  Ihspkctob— 

Where  a  mine  is  partly  located  in  two  inspector^  districts,  it  is  subject  to 
the  control  or  authority  of  the  inspector  in  whose  district  the  mouth  of  the  mine 
te. 

Where  a  shaft  was  in  a  different  district  from  the  brealcer  at  which  its  coal 
was  prepared,  and  there  was  no  connection  underground  between  the  mine  which 
was  worked  in  immediate  connection  with  that  breaker,  and  the  mine  about  the 
foot  of  theshaftb  Held,  that  the  breaker  and  its  mine  were  distinct  from  the  shaft 
and  its  mine  and  subject  to  the  authority  of  different  inspectors.— Bleurift  vs. 
McDonald,  106. 

KxGLiOKircs— See  Damages,  88— See  Contributory  Negligence  19*,  208. 

A.,  a  lad  of  about  14,  was  injured  at  B.'s  colliery  while  driving  a  mule  at- 
tached to  a  car  hauling  dirt  from  the  breaker.  A.'s  father  brought  suit.  Held, 
that  the  contributory  negligence  of  the  father,  if  he  knew  of  the  dan'^erous  char- 
acter of  the  work,  should  have  been  presented  to  the  jury  as  plainly  in  the 
charge  of  the  court  as  the  edleged  negligence  of  the  owner  in  not  having  fit  and 
IHToper  appliances.— ^fcioeiiib  vs-  Kehler,  88. 

Nbw  Tbxai<— See  Act  of  Assembly,  182,  435. 

KON  RxsiDEiiT— See  184. 

Obpbaits  Coubt— 

The  mere  fact  that  a  guardian  has  removed  from  the  county  is  not  sufficient 
to  warrant  his  discharge.— Estate  of  Vtsicfc,  186. 

Construction  of  will  containing  trusts— Rule  against  perpetuities— Distribu- 
tion of  surplus  income  accruing  during  lifetime  of  widow.— iZA^odes  EataU,  354, 
883,  869,  874,  877. 

OVXB8BKB0  OF  POOR— 

The  costs  allowed  under  the  twentieth  section  of  the  Poor  Law  (Act  18  June 
1886)  should  be  confined  to  the  legal  costs  incurred  in  the  prosecution  of  the  case* 
and  to  such  charges  outside  of  this  as  have  been  directly  borne  on  account  of  the 
pauper.— Overseers  of  Carbondale  Toumship  vs.  Overseers  of  Benton  Townehiji^ 
800. 

PABTffXBSHip— See  Assets,  Profits,  25, 188.  168. 

When  a  father  engaged  in  an  established  business  and  owning  a  factory 
famished  with  machinery  in  which  the  business  is  carried  on— takes  into  partner- 
ship, his  son,  who  puts  a  sum  of  money  in  the  business  and  agrees  to  take  one 
third  of  the  profits,  and  the  father  receives  rent  out  of  the  profits  of  the  business 
for  the  use  of  the  factory — such  factory  ia  not  part  of  the  assets  of  the  firm  and 
the  son  has  no  claim  on  it  after  diasolution  of  the  partnership. 

The  father  has  also  no  claim  for  ihe  wear  and  tear  of  the  machinery  and 
factory. 

The  son  is  not  entitled  to  a  share  of  the  profits  made  by  the  father  between 
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the  time  of  diasolntion  and  qBttlenient,  bat  is  merely  entitled  to  the  ci^ltal  whioh 
be  pats  in,  and  intereet— HumZy  ts.  PlunUy,  25,  888. 

PUBCHASB  MomiT^-See  Specific*  Perfonnanoe,  811,  Ejectment,  811. 

Practios— See  Appeal,  18,  8,  Divorce,  4* 

It  iff  the  pniotioe  to  allow  defective  appeals  to  be  perfected  in  many  cases. 

The  payment  of  coets  is  not  a  condition  of  the  right  to  appeaL  The  jastice 
may  demand  his  costs  before  hd  enters  it  if  he  obootes,  but  if  he  does  not,  the  ap- 
peal is  no*-  invalid.— Lesc^er  vs.  The  Newton  and  SoranUm  Turnpike  Co.,  8*.  See 
83*,  804,  206,217,282,806. 

Pkrsonal  Pbofsbtt— See  Fraud,  47*. 

Reisbek.— See  Damages,  88. 

Anything  that  does  not  appear  in  a  referee^  finding  is  as  thoagh  it  did" 
not  exist.    Nothing  can  be  supplied  by  inference  or  intendment. 

The  provisions  of  the  Act  Jane  22,  1871,  that  **no  referee  shall  file  his  report 
until  ten  days  after  he  has  notified  to  the  parties  his  intention  so  to  do  on  a  day 
designated,  and  giving  jthem  an  opportunity  to  having  access  to  such  report"  ap- 
plies as  well  to  a  supplemental  as  to  an  original  report  of  a  referee.— West  vs. 
Sheerer^  117. 

Rbusase— 

Defendants  purchased  of  plaintiff  certain  personal  property  and  (cave  him  a 
note  upon  which  judgaient  was  entered.  A  few  days  later  one  of  the  defendants 
transferred  to  his  co-defendant  all  his  Interest  in  said  property. 

In  consideration  of  said  traqsfiar  ^e  maintained  that  plaintiff  a^jeed  to  re- 
lease him  from  further  liability  upon  the  said  judgment— Broc/e  vs.  Vockroth^ 
484. 

RXCOBD— See  Arbitration,  8, 12. 
Right  of  Way— See  Equity,  102. 

Road  Cases— 

The  Court  of  Quarter  Sessions  has  jurisdiction  under  the  Act  of  18  June, 
1886,  CO  lay  out,  and  under  the  Act  of  8  &f  ay,  1850,  to  widen  a  public  road  located 
partly  within  a  borough  and  partly  within  a  township.— In  Re:  PrioeviUe  Bo€td, 
170,298,821,843,416. 

Scire  Facias— 

Upon  the  death  of  a  defendant  in  a  judgment,  the  orderly  course  is,  after 
having  suggested  the  fact  of  record  in  the  case  to  issue  a  scife  facias  or  a  rule  upon 
his  personal  representatives  to  show  cause  why  they  should  not  be  substituted  as 
parties  therein,  according  to  the  27th  Section  of  the  Act  24th  February,  1884. 

A  writ  of  scire  facias  must  correspond  to  the  r<»cord  on  which  it  is.  founded. 
—Skede  vs.  FerriSt  85. 

Specdic  Pebformance— 

Ejectment  in  Pennsylvania  when  brought  to  enforce  the  execution  of  an 
agreement  to  convey  is  a  substitute  for  a  bill  in  equity.— iSandott  vm.  MaUey,  211. 

Substitution— See  Scire  Facias,  85. 

School  District- 

The  Treasurer  of  the  City  of  Scranton,  being  ex  officio  School  Treasurer  is 
entitled  to  such  compensation,  not  exceeding  two  per  cent,  on  the  moneys  of  the 
Schoc»l  District  pawing  through  his  hands,  as  shall  be  determined  upon  a  settle- 
ment of  his  accounts  with  the  School  Controllers,  and  until  ^uch  compensation  is 
determined  he  may  retain  the  maximum  amouut.-^iSScranton  School  Dietriet  vs. 
Simpeon^  et  aZ.,.  165,  see  232. 
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3inqioro— See  173. 

A  Ck>nstablos  retarn  of  a  sabstitated  aervioe  of  a  sammons  must  nt  forth  the 
name  of  the  member  of  the  defendaat^s  family  in  whose  preoonoe  the  copy  of  the 
■nrnmons  was  left. 

"Senred  this  writ  ou  the  within  named  defendant,  the  28rd  day  of  July 
1888,  by  leaving  at  bis  dwelling  house  in  the  presence  of  a  member  of  the  family, 
a  true  and  attested  copy'*  is  not  a  good  service  and  judgment  by  default  will  be 
rtTWied  CD  oertiorarL— ife^an  vs.  Timony,  49*. 

SnuFF- 

The  fact  that  no  defense  is  made  at  the  trial  of  a  sherilTs  interpleader  is  not 
Cif  ttnlf  iafflolent  ground  for  awarding  oost  to  rhe  claimant.  The  question  turns 
Upon  whether  the  investigatiob  into  the  title  ought  to  have  been  made. 

When  goods  are  in  the  joint  possession  of  a  defendant,and  his  wife,  there  is 
always  good  grounds  for  levying  upon  them  as  hiB.—Heas  vs.  Western  NationcU 
Bank,  60,  288. 

The  p*tum  of  the  sheriff  to  an  attachment,  under  the  Act  of  1809,  must  show 
that  an  inventory  of  the  property  attached  was  delivered  to  the  defendant. — 
Cldand  vs.  CfuaeU,  281. 

TBU8T8— See  Jury^—Bvidenoe,  4L 

Tbustbk— 

A  trustee  who  aeqnifes  title  to  land  at  the  request  of  eestuw  qu^.  tnutewt  must 
not  treat  such  land  a^  personalty.  He  is  accountable  to  them  for  the  land  itself 
and  not  for  the  proceeds  from  the  sale  of  it— Dsaa,  trustee,  vs.  Ruseelly  400. 

173. 


A  tender  must  be  pleaded,  and  the  record  must  show  it.  A  tender  before 
arbitrators  should  be  noted  in  the  proceedings,  and  made  matter  of  record,  either 
in  the  award  or  by  appUcation  to  court.— Fos&urg  va  i2eyno{ds,  92. 


A  proceeding  under  the  Act  22  May,  1878,  against  a  turnpike  company  for 
not  Iceeping  its  road  in  repair  may  be  brought  in  the  name  of  the  commonwealth  or 
in  the  names  of  the  road  commissioners  or  superTimrs  of  the  townships  in  which 
the  portion  of  the  road  complained  of  is  situated.— Com.  ex.  reL  vs.  Newton  7\im- 
jrike  Go,,  261,  851. 

TBOvm  ft;CbinrsB8iOH— See  Alderman,  87^. 

Tazbs— See  Exemption,  4&»,  Taxes  186,  205. 

TBXASUXB^-See  105,  206. 


A  petition  was  presented  to  the  Court  by  the  City  Solicitor,  of  Scranton, 
setting  forth  that  in  ^'locating  Washington  avenue,  one  of  the  streets  of  the  ofty, 
it  became  necessary  that  the  city  should  take  a  part  of  a  property  owner's  lot 
and  that  the  compensation  for  the  damage  done  or  benefits  accruing  therefrom  had 
not  been  agreed  upon.** 

The  petitioner  prayed  for  the  appotntmant  of  viewers  to  assdss  the  satoe  as 
provided  by  law. 

The  pray^  was  gnmted  and  the  viewers  awarded  damages  in  favor  of  tUe 
property  owner  to  the  amount  of  $1,410.    The  Sokcit^r  excepted  to  finding  o^ 
viewers  because  they  excluded  an  offer  made  by  him  to  show  a  former  adjudica 
tion  under  the  Act  of  8rd  of  April,  1872.    (P.  L.  18  2,  p.  78^.) 

Held,  That  the  -viewjars  were  legally  justified  in  rejecting  the  report  of  the 
Conunissioner's  appointed  under  said  Acij  of  1872l— /»  Re:  BBtitionof  Viowere  to 
assess  damagee  to  property  of  Mary  Paddeny  882. 
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VsBDior— Ck>miiK]nw«alth  yb.  Brock,  418. 

Wills— See  Evidence,  Orphans*  Court.  ^ 

A  will  most  be  signed  by  the  person  making  the  same  at  the  end  thereof. 

A  will  written  on  three  pages,  bat  signed  at  the  bottom  of  the  second  page, 
before  a  part  of  the  will  by  which  a  disposition  of  testator's  estate  is  made,  is  not 
properly  execnted,  and  should  not  be  admitted  to  probate. 

Wineland^s  Appeal,  118  Pa,,  37  followed.~£lita<«  of  Louita  Frazier  SOS, 
877. 

WiTNSSSBi— See  Decedent's  Estate,  198. 

Widow's  Claim— See  Decsdentli  Estate,  85. 

Writs  of  Ebbob— 954. 

WABr.s— 

On  proceedings  to  divide  a  borough  it  is  of  primary  importance  that  the' 
inhabitants  should  have  notice  of  the  time  and  place  where  they  may  be  heard  by 
the  commissioners  for  and  against  the  division.— /n  Be:  Divition  Dickmm  Oily  it^ 
to  two  Warda,  174. 

*This  has  reference  to  the  pages  which  were  printed  before  the  Jurist  was  design- 
ated as  the  official  joumaL 
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OUR  MISSION. 


The  Lackawanna  Jurist  and  Law  Magazine  is  a  consequence 
of  the  growth  and  progress  of  the  profession  of  the  law  in  Lackawanna 
County.  The  advancement  made  in  the  Forty-fifth  Judicial  District 
has  been  marked  and  rapid.  Intricate  and  coniplicated  cases,  im|>or- 
tant,  as  involving  large  sums  of-money  and  still  more  important  as 
establishing  precedents  for  the  guidance  of  Courts  in  future  cases  have 
been  investigated  and  decided.  Mining,  manufacturing,  commercial 
and  some  criminal  cases,  decided  by  our  Courts  in  their  brief  history, 
have  attracted  widespread  attention  because  of  the  principles  of  law 
involved  and  the  skill  with  which  they  were  applied.  The  vast  and 
peculiar  interests  of  this  part  of  the  State  which  find  their  way  into 
our  Courts, — as  well  as  the  eminent  fitness  of  the  man  to  explain  and 
regulate  them — led  to  the  elevation  of  Judge  Hand  to  the  Supreme 
Court  Bench.     These  cases  should  be  preserved  and  published. 

Suits  and  actions  at  law  have  increased  rapidly  and  accumulated 
in  great  numbers  on  the  dockets.  The  faithful  and  hard  working 
Courts  were  unable  to  keep  the  records  clear,  and  this  brought 
Legislative  assistance  and  gave  Lackawanna  County  an  addi- 
tional judge.  The  amount  of  legal  business  which  has  been  annually 
disposed  of  will  now  be  greatly  increased,  and  as  there  will,  from  time 
to  time,  be  two  Courts  running  simultaneously,  it  will  be  quite  impos- 
sible for  the  practitioner  to  keep  himself  informed  as  to  the  doings  of 
both  by  his  own  attendance  and  e.xertions. 

But  the  Jurist  will  be  a  constant  attendant  and  no  crumb  of 
legal  wisdom  will  be  dropped  that  he  will  not  gather.  He  will  search 
among  the  dockets  and  files  of  the  various  Court  offices;  he  will  listen 
eagerly  to  the  utterances  of  our  neighboring  tribunals;  will  open  the 
wiusty  tomes  and  volumes  of  legal  experience  wherein  lie  gems  of 
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anecdote  and  curious  and  entertaining  knowledge,  which  at  the  same 

time  delight  and  instruct,  and  will  spread  his  collection  weekly  before 

the  Lackawanna  Bar.     He  will  not  be  dry,  prosy,  or  entirely  given  to 

citation  of  cases,  but  like  the  true  JURIST,  when  his  cases  are  over  and 

his  work  done,  will  turn  from  the  contemplation  of  the  law, 

'•To  taste  of  deep  philosophy. 
Wit,  eloqjuence.  and  poesy." 

Thc  Carbondale  Loan  and  Building  Association  vs.  Thomas 

VoYLE,  Administrator,  etc..  of  Isaac  S.  Bunnell, 

Dfceased.  and   Harriet  Bunneli^ 

(/«  Cortrt  of  Couunon  Pleas  of  Lacka,  Qpunt/,  No.  jo.Jnne  71,  1888.) 

WhenA  married  woman  -  Joininj^  with  her  husband -mortgage*  her  separata  e«tate  as  security 
for  a  loan,  it  nefd  not  be  shown  on  tlie  trial  of  a  *clrt  facia.*  on  the  mortf^aK*  that  the  money  borrowed 
was  applied  to  the  improvement  of  her  separate  entate.    The  application  of  the  money  is  immaterial . 

Such  a  mortg^fe  impede*  no  p»crsonal  obl'igpation  upon  her.  but  binds  the  real  estate  mortK«((ed. 
.  l*rior  to  the  Act  ofiSST,  monev  borro^?ei1  by  a  married  woman  imposed  no  personal  obliflratloa 
vpoa  her  even  though  it  was  borrowed  for  the  express  purpose  of  improvia];  her  separate   property 
and  was  actually  applied  to  tha^  end 

Wliere  a  buildinf  association  loaned  a  married  woman  money  up'>n  the  basis  of  her  supposed 
membership  in  such  association,  in  a  case  arising  prior  to  the  Art  of  1879  which  forbids  such  ma  nber- 
ship.  upon  the  security  of  a  mortgage  upon  her  separate  estate  executed  jointly  with  ber  huaband, 
the  moneys  actually  loaned  with  interest  thereon,  and  not  the  dues,  fines,  and  premiums  impoted 
by  the  building  association,  c;^n  be  recovered. 

RULE  FOR  A  NEW  TRIAL. 

The  plaintiff  was  incorporated  under  the  Act  of  I2th,  April  1859, 
Harriet  Bunnell    held    18  shares  of  stock  of  the  plaintiff  association. 
She  borrowed  of  the  association  on  1 5  of  these  shares  and  gave  her  mort 
Pfage  dated  6,  Oct.  1874  for  $3,000  to  secure  the  loan,  her  hu  band, 
Isaac  S.  Bunnell,  joining  in  the  mortgage. 

The  greater  portion  of  the  money  borrowed  was  used  in  the  im- 
provement of  Mrs.  Bunnell's  separate  estate,  (the  mortgaged  premises), 
but  it  was  not  shown  that  all  of  it  was  so  used.  On  the  contrary  $100 
was  used  to  pay  a  debt  of  her  husband. 

The  plaintiff  sought  to  recover  the  amount  actually  received  by 
Mrs.  Bunnell  and  her  husband  under  this  mortgage  with  simple  inter- 
est alter  deducting  payments.  The  Court  granted  a  non  suit  because 
it  was  not  shown  that  the  money  was  loaned  for  the  avowed  purpose 
of  improving  the  wiftf's  property  or  that  it  was  borrowed  for  that  pur- 
pose and  so  applied. 

W.  W.  Lathropc,  and  f.  E.  Bnrr^  for  plaintiff. 

L.  M.  BnnuelL  and  E.  Smith,  for  defendants. 

Akchbald,  p.  J.  This  case  was  ruled  at  the  trial  upon  the  author- 
ity  of  Wolback  v.  Lchijr/t  Bnildvig  Association  (84  Pa..  21  i.).  It  is  there 
apparently  decided  that,  where  a  loan  is  made  by  a  building  association 
to  a  married  woman  an'd  a  mortgage  given  by  her  to  secure  tjie  same,  such 
mortgage  is  only  good  for  the  amount  which  is  actually  si  jwn  to  have 
gone  into  the  improvement  of  the  separate  estate  of  such  married 
woman.  If  we  take  what  is  said  in  the  opinion  as  authoritative,  it 
certainly  goes  to  this  lergth.  The  argument  of  Mr  Justice  Sterrett 
is  that  the  mortgage  is  only  security  for  such  indebtedne^-s  as  a  married 
woman  may  lawfully  contract.  He  refers  to  the  exceptions  made  in 
the  married  woman's  act  and  those  which  necessarily  arise  by  impil- 
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cation  therefrom,  and  among  the  latter  upon  the  authority  of  Ileugh  v, 
Jones^  (32  Pa.,  432),  he  recognizes  debts  contracted  for  the  avowed 
purpose  of  improving  her  separate  estate,  where  it  is  shown  that  the 
money  or  material  has  been  so  applied.  The  mortgage  is  therefore 
there  sustained  solely  upon  the  basis  that  to  the  extent  indicated  a 
personal  obligation  against  Mrs.  Wolbach  had  been  estabflshed. 

But  the  Supreme  Court  has  very  recently  exploded  the  supposed 
doctrine  of  Heugh  w,  Jones  and  with  it,  in  my  opinion  the  argument  in 
VVoibach  v.  Lehigh  Building Asso.  to  which  I  have  alluded.  In  Sellers  y. 
Htinbough  (117  Pa.,  21S),  it  is  said  by  Mr.  Justice  Green  (after  referr- 
ing  to  the  well  recognized  cases  in  which  a  married  woman  is  held 
liable) ;  *'We  are  now  asked  to  go  a  step  further  and  hold  that,  when  a 
married  woinan  borrows  money  upon  her  contract  obligation  for  the 
purpose  of  improving  her  separate  estate  and  actually  so  applies  it,  she 
may  be  held  liable  for  its  repayment.  We  decline  to  take  this  step. 
Even  were  we  .so  inclined  the  cases  oiBears  Adntir  v  Bear,  (33  Pa 
525,  and  Brunner's  App.  47  Pa.,  tj.^  are  directly  in  the  way.**     *      * 

In  Heugh  v.  Jones,  (32  Pa.,  432.)  it  was  said  that  a  married 
woman*s  separate  estate  might  "possibly**  be  liable  for  debts  contracted 
for  the  improvement  of  her  separate  estate  when  the  money  is  so 
applied.  This  point,  however,  was  not  then  decided  and  has  not  been 
decided  since,  excepting  so  far  as  it  has  been  covered  by  the  later 
cases  above  mentioned. 

It  is  thus  established,  that  prior  to  the  Act  of  1887,  money  bor- 
rowed by  a  married  woman  imposes  no  personal  obligation  upon  her, 
even  though  it  be  for  the  express  purpose  of  improving  her  separate 
property  and  be  actually  applied  to  that  end.  It  is  no  debt  against  her 
nor  against  her  estate  any  more  than  money  borrowed  by  her  for  any 
undefined  object.  The  purpose  of  the  loan  and  the  application  of  it 
do  not  enter  into  the  question  of  her  liability.  It  follows  that  neither 
do  they  enter  into  the  question  of  the  validity  of  her  mortgage.  It  was 
aside  from  the  issue  therefore  to  hold,  as  was  done  at  the  trial,  that  the 
plaintiffs  were  bound  to  show  the  application  of  the  money  obtained 
upon  the  defendant's  mortgage.  The  validity  of  it  and  the  right  of  the 
plaintiffs  to  enforce  it  against  Mrs.  Bunnell's  property  in  no  respect 
depended  upon  such  showing.  What  then  is  the  force  and  effect  of  the 
mortt^age  given  by  Mrs.  Bunnell;  upon  what  does  its  validity  depend; 
and  to  what  extent,  if  any,,  can  it  be  enforced,  are  inquiries  which 
naturally  follow.  Relieved  from  the  supposed  authority  of  Wolbach 
\.  Lehigh  Building  Asso.,  \\}ci\ViV.'^'tvi\\\  experience  no  serious  diffi- 
culty in  disposing  of  them.  Why  may  not  a  married  woman  mortgage 
her  estate — pursuing  the  due  forms  of  law — to  secure  the  repayment 
of  money  borrowed,  even  though  no  personal  obligation  rest  upon  her? 
With  the  assent  of  her  husband,  and  upon  a  separate  acknowledgment 
before  a  magistrate,she  may  sell  or  even  give  away  her  real  estate.  Why 
may  she  not  in  the  same  manner  convey  it  upon  condition  of  the  re- 
payment of  a  personal  loan?  There  is  no  question  but  what  she  may 
mortgage  it  to  secure  the  debt  of  her  husband  or  of  a*  stranger.  With 
much  greater  reason  should  she  be  held  able  to  mortgage  it  upon  a 
Consideration  moving  directly  to  herself,  even  though  there  be  no 
personal  obligation  thereby  created.  The  validity  of  the  mortgage  in 
either  of  these  cases  depends,  not  so  much  upon  the  debt,  as  it  does 
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upon  her  power  under  the  statute  to  convey  or  encumber  her  property 
by  her  deed  only,  executed  and  acknowledged. 

Nor  is  it  difficult  to  define  the  extent  to  which  the  estate  of  a 
married  woman  should,  in  a  case  such  as  the  present,  be  held  liable^ 
While  her  mortgage  to  the  association  may  in  terms  be  subjected  to 
the  provisions  of  the  constitution  and  by-laws,  there  is  no  authority 
to  enforce  these  against  her.     The  power  of  the  association  under  the 
laws  by  which  it  has  its  existence* only  extends,  in  this  regard,  to  the 
members,  and,  prior  to  the  act  of  1879,  a  niarried  woman  could  not  be 
a  member  of  such  an  association  because,  not  being  suijuris^  she  could 
not  take  upon  herself  the  obligations  incident  to  membership  therein. 
{Wolbach  V, Building  Association^  84  Pa.,  211).  This  cuts  oflfall  fines  and 
dues,  and  leaves  simply  the  actual  money  received  by  her  from  the 
association,  with  interest,  as  the  limit  to  which  the  mortgage  can  be 
enforced  against  her.     This  results — and  the  distinction  is  important 
to  observe — not  so  much  from  her  inability  to  bind  her  estate  by  her 
mortgage  to  pay  such  fines,  premiums,  and  dues,  as  it  does  upon  the 
want  of  authority  in  the  association  to  take  them.     We   find  there- 
fore that  where  her  mortgage  is  given  to  secure  the  loan  of  her  hus-* 
band  from  a  building  association  of  which  he  is  a  member,  the  collection 
of  such  usurious  premiums,  together  with  the  fines  and  dues  which  he 
has  thereby  obligated  himself  to  pay,  may  be  enforced  against  her, 
{Juniata  Building  Association  \ .  Mixwell  Z4.  Pa.,  313.)     But  where  the 
loan  is  her  own,  based  upon  supposed  membership  in  a  case  arising 
prior  to  the  act  of  1879,  ^^e  association  can  enforce  the  mortgage  only 
for  the  moneys  actually  loaned  with  interest.     The  plaintiffs  do  not 
contend  for  more  and  are  entitled  to  maintain  their  suit  for  the  collec- 
tion of  that  amount  without  being  held  to  the  rule  adopted  by  the 
Court  in  granting  a  compulsory  non  suit. 

The* judgment  of  non  suit  is  therefore  set  aside  and  a  new  trial 
awarded. 

December  10,  1888. 

Commonwealth  vs.  Fitzpatrick  //  ai. 

{Supreme  Court  of  Pennsylvania.     October  i,  18S8.) 

Criminal  Law— Former  Jeopardy— Discharge  of  Jury  at 
End  of  Term. 

The  ditcbarjce  of  a  Jnry  In  a  capital  case  on  the  laat  d»y  of  the  term  after  tbey  have  for  lire 
days  failed  to  agree  upon  a  verdict.  Is  not  because  of  an-ahtolute  neceasity.  in  the  absence  of 
any  reason  why  the  term  could  not  be  continued,  and  if  made  against  the  objection  of  the  de- 
fendant, is  a  bar  to  another  trial  for  the  same  offense. 

Error  to  Court  of  Oyer  and  Terminer,  Lackawanna  County; 
Alfred  Hand,  President  Judge. 

Indictment  against  Peter  Fitzpatrick.  F.  W.  Fiedler,  F.  L.  Ross, 
Bernard  McCabe,  and  John  J.  Keefe.  The  commonwealth  brings 
error  on  a  judgment  overruh'ng  the  demurrer  to  defendants*  plea  of 
former  jeopardy. 

H.  M.  Edwards,  for  plaintiff  in  error.  Fred  IV.  Gunster  and 
Charles  H.  Wells,  for  defendants  in  error. 

Williams.  J.  The  defendants  in  error,  who  were  defendants 
below,  were  indicted  and  put  on  trial  for  murder.  At  the  conclusion 
oi  the  evidence  the  questions  involved  were  discussed  by  Counsel,  and 
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the  jury,  after  the  charge  of  thecourt,  retired  to  deliberate  upon  their 
verdict.  This  was  on  the  first  day  of  February,  1887.  On  the  fifth  of 
the  same  month,  which  was  Saturday  and  the  last  day  of  the  regular 
term  of  the  Court,  the  jury,  not  having  agreed  upon  a  verdict,  was  dis- 
charged by  the  Court,  notwithstanding  the  objection  of  the  defendants. 
The  learned  Judge  of  the  Oyer  and  Terminer  caused  the  following 
adjudication  to  be  entered  on  the  minutes:  **Now,' to  wit,  5th  Feb- 
ruary, 1887,  the  jury  in  this  case  having  come  into  Court  repeatedly 
and  affirmed  that  they  could  not  agree,  and  that  they  had  made  every 
possible  efTort  to  agree,  and  that  they  still  cannot  agree,  the  term  of 
Court  now  expiring,  the  Court  be^ng  satisfied  that  it  i.s  usele^s  to 
detain  the  jury  longer,  the  jury  are  discharged  from  the  further  con- 
sideration of  the  case;  to  which  order  and  discharge  the  defendants 
except,  at  whose  request  a  bill  is  sealed."  The  defendants  were  again 
called  for  trial  in  the  following  month  of  May,  and  pleaded  specially 
the  former  trial,  and  the  discharge  of  the  jury  without  rendering  a 
verdict,  in  bar  of  any  further  trial  for  the  same  offense.  The  Common- 
wealth demurred  to  this  plea,  and  the  Court,  after  argument,  entered 
judgment  on  the  demurrer  in  favor  of  the  defendants,  and  discharged 
them  from  custody. 

The  question  thus  raised  is  whether  the  facts  set  forth  in  the 
special  plea  show  that  the  defendants  have  been  once  in  jeopardy  for 
the  offense  now  charged  against  them.  If  so,  the  constitutional  pro- 
vision that,  *no  person  shall  for  the  same  offense  be  twice  put  in 
jeopardy  of  life  or  limb,"  is  a  conclu^^ive  answer  to  the  indictment. 
Jeopardy  is  the  peril  in  which  a  defendant  is  put  when  he  is  regularly 
charged  with  crime  before  a  tribunal  properly  organized  and  compe- 
tent tct  try  him.  He  must,  under  such  circumstances,  submit  the 
sufficiency  of  his  defense  to  the  decision  of  a  jury  of  his  peers.  He  is 
in  their  hands,  exposed  to  the  danger  of  conviction,  with  all  its  conse- 
quences ;  or,  in  the  language  of  the  bill  of  rights,  he  is  **in  jeopardy." 
From  this  jeopardy  he  is  to  be  relieved,  if  relieved  at  all,  by  the  verdict 
of  the  jury.  Unless  some  overriding  necessity  arises  after  the  jeopardy 
begins,  the  trial  must  proceed  until  it  ends  in  a  conviction  or  acquittal. 
In  a  capital  case,  therefore,  the  court  has  no  power  to  discharge  a 
jury  without  the  consent  of  the  defendant,  unless  an  absolute  neces- 
sity requires  it.  {Com,  v.  Cook,  6  Serg.  &  R.  577).  The  mere  inability 
M  the  jury  to  agree  within  a  few  hours  or  days  is  not  such  a  neces- 
sity, {CofM,  V.  C/itf,  3  kawie,  498;)  nor  is  the  fact  that  the  regular  term 
is  approaching  an  end,  for  the  Courts  have  power  to  continue  the  term 
until  the  case  can  be  properly  ended.  The  serious  illness  or  insanity 
of  the  defendant,  and  the  illness,  insanity,  or  death  of  the  judge  or 
a  juror  engaged  in  the  trial,  have  been  held  to  create  a  necessity  for 
the  withdrawal  of  a  juror  and  a  postponement  of  the  trial;  and  it  is 
not  difficult  to  imagine  other  cases  in  which  a  similar  holding  should 
be  made.  In  this  case,  however,  we  take  notice  of  the  fact  that 
Lackawanna  County  constitutes  a  judicial  district,  with, a  president  and 
an  additional  law  judge.  -,The  adjudication  does  not  suggest  any 
reason  why  the  term  could  not  have  been  extended,  and  we  assume 
that  there  was  none.  There  was  therefore  no  case  of  necessity  pre- 
sented by  the  facts  stated  in  the  adjudication,  nor  did  the  learned 
judge  undertake  to  put  a  finding  of  such  necessity  upon  the  record. 
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The  adjudication  only  asserts  that  '*the  court  is  satisfied  that  it  is  use- 
less to  detain  the  jury  longer,"  and  then  directs  their  discharge.'  This 
order  was  a  mistake.  It  was  made  in  disregard  of  the  protest  of  the 
defendants.  They  were  in  jeopardy  when  the  order  was  made,  and 
its  effect  was  to  end  the  trial  and*  the  jeopardy  without  a  verdict,  and 
without  their  consent.  When  they  were  agnin  called  upon  to  answer 
and  subject  themselves  to  the  jeopardy  of  a  trial,  they  had  a  right 
under  the  constitution  to  say:  **We  have  been  once  put  in  jeopardy 
for  this  crime,  and  we  cannot  be  compelled  to  undergo  the  same  peril 
a  second  time  for  the  same  oflFense."  This  was  the  effect  of  their 
special  plea,  and  it  was  unanswerable.  Peifftr  v.  Com,^  15  Pa.  St.  468; 
ifcFadden  v.  Com,,  23  Pa.  St.  12;  Alexander  v.  Com,,  105  Pa.  St.  I ; 
Hilands  v.  Com ,  m  Pa.  St.  i,  2  Atl.  Rep  70.  There  may  be  room  to 
doubt  the  wisdom  of  the  constitutional  prevision  in  its  present  form, 
but  there  is  no  room  for  discussion  as  to  its  effect.  The  justice  of 
sustaining  a  plea  of  former  acquittal  or  conviction  is  unquestioned 
and  unquestionable ;  but  a  plea  of  **once  in  jeopardy*'  stands  on  nar- 
rower,  more  technical,  and  less  substantial  ground.  It  alleges  only 
that  there  might  have  been  a  coviction  or  an  acquittal  if  the  Judge 
trying  the  case  had  not  made  a  mistake  in  law  which  prevented  a 
verdict.  It  is  of  no  consequence  how  many  mistakes  he  makes  if  the 
trial  results  in  a  conviction.  The  mistakes  can  be  corrected  on  a  writ 
of  error,  and  the  defendant  tried  over  again.  But  if  the  mistake  results 
in  closing  the  trial  without  a  verdict,  this  is  remediless.  The  Court 
that  made  it  cannot  correct  it.  The  proper  Court  of  review  cannot 
correct  it.  The  consequence  is  that  a  defendant  charged  with  taking 
the  life  of  his  fellow-man  goes  out  of  the  Court  and  out  of  the  reach 
of  justice  because  of  a  mistake  in  law,  made  after  an  honest  and  pain- 
staking effort  to  be  right.  Such  was  the  case  of  Hilands  v.  Com, 
•Such  is  this  case.  But  the  constitutional  provision  is  plain,  and  its 
enforcement  by  the  Courts  has  been  uniform.  The  judgment  entered 
upon  the  demurrer  was  right,  therefore,  and  it  is  now  afBrmed. 

Say!  Why  may  not  this  be  the  skull  of  a  lawyer?  Where 
be  his  quidets  now,  his  quillets,  his  cases,  his  tenures,  and 
his  tricks.  This  fellow  might  be  in's  time  a  great  buyer  of 
land,  with  his  statutes,  his  recognizances,  his  fines,  his  double 
vouchers,  his  recoveries;  is  this  the  fine  of  his  fines,  and  the  recovery 
of  his  recoveries,  to  have  his  fine  pate  full  of  fine  dirt  ?  Will  his 
vouchers  vouch  him  no  more  of  his  purchases,  and  double  ones  too, 
than  the  length  and  breadth  of  a  pair  of  indentures  ?  The  very  con- 
veyances of  his  lands  will  hardly  lie  in  his  coffin  ;  and  must  the  inheritor 
himself  have  no  more,  ha  ? 

The  way  to  study  law. — *»Live  like  a  hermit,  and  work  like  a 
horse." 

The  reason  for  the  laws  against  street  loafing.— "If 

everybody  were  to  stand  in  the  street,  how  could  anybody  get  by." 

«       ■  ■  ' 

Judge. — "Are  you  tryfng  to  show  your  contempt  for  this  Court?" 
Refractory  Lawyer. — "No,  your  honor,  I  am  trying  to  con- 
ceal it." 
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Say,  Mary,cans*t  thou  sympathize, 
With  one  whose  heart  is  bleeding, 
Compeird  to  wake  from   "love  s 

young  dream" 
And  take  to  special  pleading. 

For  since  I  lost  my  suit  to  you, 
I  care  not  now  a  fraction 
About  these  tiresome  suits  of  law, 
These  senseless  forms  of  action. 

But  in  my  lonely  chambers  oft. 
When  clients  leave  me  leisure, 
In  musing  o'er  departed  joys, 
I  find  a  mournful  pleasure. 

How  well  I  know  the  spot,  where 

first 
I  saw  that  form  etherial ! 
But  ah !  in  transitory  things. 
The  venue's  not  material: 

And  reading  Archbold's  practice, 

now 
I  scarce  believe  'tis  true. 
Thai  I  could  set  my  heart  upon 
An  arch  bold  girl  like  you. 


eye  sent 


But  then  that  bright  blue 

forth 

A  most  unerring  dart. 
Which,  like  a  special  capitis^  made 
A  prisoner  of  my  heart. 

And  in  the  weakness  of  my  soul, 
One  fatal  long  vacation, 
I  gave  a  pledge  to  prosecute, 
And  filed  a  declar^f  ion. 

At  first,  your  taking  time  to  plead. 
Gave  hopes  for  my  felicity ; 
The  doubtful  negative  you  spoke 
Seemed  bad  for  its  duplicity. 

And  then   that   blush   so  clearly 

seem'd 
To  pardon  my  transgression. 


I  thought  I  was  about  to  snap 
A  judgment  by  confession. 

But  soon   I   learned   (most   fatal 

truth) 
How  rashly  I  had  counted ; 
For,  non  assumpsit  was  the  plea 
To  which  it  all  amounted 

Deceitful  maid !  another  swain* 
Was  then  beloved  by  thee, — 
The  preference  you  gave  to  him 
^ 'A'&  fraudulent  to  me. 

Ah!   when   we   love   (so  Shakes- 
peare says) 
Bad  luck  is  sure  to  have  us ; 
The  course  of  true  love  never  ran 
Without  some  special  traverse 

Say.  what  inducement  could  you 

have 
To  act  so  base  a  part? 
Without  this  that  you  smiled  on 

me, 
I  ne'er  had  lost  my  heart. 

•My  rival  I  was  doom'd  to  see 

A  husband's  rights  assert ; 

And  now  its   wrong  to  think  of 

you —     • 
For  you're  ^feme  covert, — 

When  late  I  saw  your  son  and  heir, 
"Twas  wormwood  for  a  lover, 
But  then  the  plea  of  infancy 
My  heart  could  not  get  over. 

I  kiss'd  the  little  brat  and  said. 
"Much  happiness  I  wish  you," — 
But  oh  !  I  felt  he  was  to  me 
An  immaterial  issue  / 

Mary  adieu  !  I'll  mourn  no  more, 
Nor  pen  pathetic  ditties ; 
My  pleading  was  of  no  avail 
And  so  I'll  stick  to  Chitty's. 


"I  am  unable,"  yonder  beggar  cries. 

"To  sit  or  stand."     If  he  says  true  he  lies. 
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A  Legal  Publicaiion.  F.  J,  Fitzsimmofis^  Editor, 

OTJR  KIND  PillENDS. 


The  first  issue  of  the  Lackawanna  Jurist  and  Law  Magazine 
has  been  kindly  received  on  all  han<~*s.  Our  contemporaries  noticed  it 
with  words  of  encouragement  and  prai>e.  Members  of  the  bar  ex- 
pressed their  pleasure  and  offered  their  congratulations.  Its  merits 
shall  not  diminish,  but  rather  improve  with  the  increasing  importance 
of  our  courts  and  county.  The  Lackawanna  Jurist  shall  at  all 
times,  be  worthy  of  its  mission. 

ScRANTuN  Electric  Light  &  Hbat  Co.'s  Appeal. 
{Supreme  Court  of  Penfisylvania,    June  t^  18S8.) 

The  |>riiD«nr  object  of  the  Inttitutlon  of  a  corporation  li  the  pabli<'  we'fare,  and  tbe  intereet  of 
the  fttockholdcra  la  but  aecondary,  heree  tbe  wllfnl  froatration  nf  that  indention  by  the  act  of  a  com- 
paor  ia  a  frrnad  on  thepabUc  and  the  corporation  perpetratiDg;  it  la  entltsed  to  no  eqaitable  conaidera- 
iJoa.  ' 

AleflalatWe  irranft  ofexdaaire  prlvtlegea  la  to  be  conatrued  moat  atrictly,  and  CTery  InVendment 
not  obviottal%  in  tavor  of  the  rrant  mnat  be  conatrued    galnat  it. 

The  third  clauae  of  the  34th  aection  of  the  Act  of  1874  doea'  not  embrace  electric  ligbt  corporatlona. 

Wliere  a  gaa  company  bonght  np  and  controlled  an  electric  light  company  and  allowed  ita  bnai- 
neaa  to  aink  in  the  iotereat  of  the  gaa  company  and  thua  brought  00  the  incorporation  and  competi- 
tion of  another  electric  Ught  aompany,  a  bill  of  injunction  brought  to  prevent  anch  compeUtion  will 
not  be  auatnined. 

The  plaintiff  procured  an  injunction  to  restrain  the  defendant,  the 
Scranton  Illuminating  Heat  &  Power  Company,  from  operating  in  its 
territory.  After  a  reference  to  a  master,  the  Court  dissolved  the  in- 
junction  and  thereupon  the  plaintiff  appealed. 

William  II,  Jessup^  for  appellant : 

R,  Sncdgrass,  E.  N,  Willard  and  E,  Warren  for  appellee  : 

Gordon,  C.  J.  The  Scranton  Electric  Light  &  Heat  Company, 
which  in  the  case  in  hand,  seeks  to  restrain  the  defendant  from  fur- 
nishing electric  light  to  the  citizens  of  Scranton,  wa.s  chartered  on  the 
20th  of  May,  1884,  under  the  Act  of  the  29th  of  ApriJ,  1874,  "for  the 
purpose  of  furnishing  light  and  heat  to  the  city  of  Scranton  and  su- 
Durbit,  and  the  inhabitants  thereof."  Soon  after  the  organization  of 
this  company  the  stock  thereof  was  purchased  by  the  president  of  the 
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Scran  ton  Gas  &•  Water  Company,  in  order,  as  the  counsel  for  the. 
appellant  alleges/*that  the  two  companies  might  work  in  harmony,  and 
furnish  all  the  facilities  demanded  by  the  public  for  light  without  any 
ruinous  competition  which  might  prove  disastrous  to  both."  In  other 
words,  the  Gas  Company  effectually  anticipated  and  prevented  a  com- 
petition that  might  have  proved  highly  beneficial  to  the  community, 
by  securing  the  stock  of  its  rival.  Of  course,  if  this  were  done  for  a 
legitimate  purpose,  and  that  purpose  had  been  faithfully  carried  out,  no 
serious  objection  could  be  taken  to  it ;  but  unfortunately  foe  the 
plaintiff's  case,  the  master  has  found  that  neither  in  design  nor  exe- 
cution was  that -purpose  originated  or  carried  out  for  the  welfare  of 
anyone  but  the  Company.  He  fwds,  "that  from  the  first  of  July^  1884^ 
until  the  commencement  of  this  suit  the  business  of  the  Company  was 
managed  wholly  in  the  interest  of  the  Scranton  Gas  &  Water  Com- 
pany, not  with  a  desire  and  effort  on  the  part  of  its  management  to 
encourage  the  usepf  electric  light,  and  to  furnish  the  best  and  cheap- 
est light  practicable,  but  with  the  intention,  as  far  as  practicable,  to 
restrict  the  use  of  electiic  light  for  the  benefit  of  the  said  Gas  & 
Water  Company,  and  depending  upon  the  supposed  exclusiveness  of 
the  plaintiff's  franchise  for  protection  against  competition."  This; 
finding  is  sustained  not  only  by  the  oral  testimony,  but  by  thf:  results* 

When  W.  W.  Scranton,  the  Presidentof  the  Gas  &  Water  Com- 
pany, took  charge  of  the  Electric  Light  Ccmpany,  it  had  already 
secured  subscriptions  for  sixty-four  arc  lights,  but  within  a  year  there- 
after the  number  of  those  lights  was  reduced  to  fourteen  ;  and  up  to 
the  time  of  the  establishment  of  the  new  company,  that  number  was 
rfever  increased  so  much  as  to  exceed  twenty.  This  result  seems  to 
have  been  occasioned  by  a  change  in  the  method  of  furnishing  the 
electricity  which  produced  an  increase  of  cost,  and  also  by  a  reduction 
in  the  price  of  gas.  This  latter  result,  being  beneficial  to  consumers, 
not  only  could  not  be  complained  of,  but />rima  facie  might  be  re- 
gard.'d  as  the  cause  of  the  falling  off  of  the  demand  for  electric  lights. 
This  explanation  appears,  however,  from  subsequent  e\entsV  to  be 
fallacious;  for  since  the  establishment  of  the  competing  company,  the 
plaintiff  has  secured  contracts  for  two  hundred  and  thirty  arc  lights* 
arid  the  defendant  has  placed  one  hundred  lights  of  the  same  char- 
acter together  wUh  four  thousand  incandescent  lights.  It  is  thus 
obvious  that  by  the  operation  of  the  plaintiff  the  citizens  of  Scranton 
were  purposely  deprived  of  a  valuable  source  of  illumination  without 
any  corresponding  benefit. 

Now  the  primary  object  of  the  institution  of  a  corporation  is  tlip 
public  welfare,  and  the  interest  of  ,the  stockholders  is  but  secondary  ; 
hence,  the  wilful  frustration  of  that  intention  by  the  act  of  a  com- 
pany \s  a  fraud  on  the  public,  and  the  corporation  perpetrating  it  is 
entitled  to  no  equitable  consideration.  According  to  the  finding  of 
the  master,  of  this  kind  of  fraud  the  complainant  has  been  clearly 
.  guilty;  it  has  become  the  mere  instrument  in  the  hands  of  the  Gas  & 
Water  Company  to  deprive,  by  false  pretense,  the  City  and  the  citi- 
zens of  Scranton  of  a  very  useful,  if  not  absolu^ly  necessary  commo- 
dity. How  then  can  it  stand  in  a  court.of  equity  ?  It  is  to  no  pur- 
pose to  .say  that  its  charter,  cannot  be  attacked  in  this  collateral  pro- 
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ceeding.     No  one  is  attacking  its  charter,  but  itcannol-interpose  that 
charter  as  a  cover  for  its  own  fraud. 

It  has  appealed  to  the  equitable  side  of  the  court  to  suppress,  for 
its  own  benefit,  a  competition  that  has  arisen  from  its  neglect  of  a 
charter  duty,  and.  without  touching  upon  its  legal  rights  or  legal 
remedies,  this,  we  think,  cannot  be  done.  Chancery  deals  only  with 
conscionable  demands;  and  with  those  that  arc  unconscionable, 
whether  through  fraud  or  mere  neglect,  it  will  have  nothing  to  do. 
Therefore,  without  further  comment,  we  might  affirm  the  decree  of 
the  common  pleas;  but  as  there  is  another  important  question  in- 
volved in  this  case,  we  cannot  properly  pass  it  without  comment. 

Under  the  third  clause  of  the  34th  section  of  the  Act  of  1874,  the 
plaintifT  claims  the  exclusive  right  to  furnish  the  City  of  Scranton  and 
its  inhabitants  with  electric  lights.  This  claim  may  be  regarded  as 
sound  if,  in  fact,the  said  section  does  include  electric  lighting  but  not 
otherwise.  Did  the  legislature  intend  to  embrace  electric  lighting  in 
the  language,  "companies  incorporated  under  the  provisions  of  this 
statute,  for  the  supply  of  water  to  the  public,  or  for  the  manufacture 
of  gas,  or  the  supply  of  light  or  heat  to  the  public  by  any  other  means  f' 
Before  answering  this  question  we  must  call  attention  to  what 
has  heretofore  been  regarded  as  an  unalterable  rule ;  that  is,  that  a 
legislative  grant  to  a  corporation,  of  exclusive  privileges,  is,  as  said  by 
Mr,  Justice  Green,  in  Emerson  y.  Commonivealth^  108  Fa.  iii.  to  be 
construed  most  strictly ;  and  we  may  add,  that  every  intendment  not 
obvic  usly  in  favor  of  the  grant,  must  be  construed  against  it.  Mono- 
polies are  favorites  neither  with  courts  nor  people.  They  operate  in 
restraint  of  competition,  and  are,  hence,  as  a  rule,  detrimental  to  the 
public  welfare ;  nor  are  they  at  all  allowable,  except  where  the  result- 
ant advantage  is  in  favor  of  the  public,  as,  for  instance,  where  a  water 
or  a  gas  company  could  not  exist  except  as  a  monopoly. 

Applying,  then,  the  rule  here  stated,  to  the  case  in  hand,  and  we 
cannot  pronounce  the  conclusion  of  the  master  and  court  below  to  be 
erroneous.  In  the  case  above  cited  the  sharpest  technicality  of  con- 
struction was  adopted  in  order  to  defeat  the  extravagant  demand  of 
the  corporation  claiming  the  exclusive  privilege  to  furnish  the  City  of 
Pittsburgh  with  natural  gas  for  the  purposes  of  fuel.  But  in  the  case 
before  us  it  is  apparent  that  the  Legislature  did  not,  in  the  making  of 
the  Act  of  1874,  intend  to  embrace  lighting  by  electricity.  It  is  true 
that  the  language  of  thw  statute  seems,  at  first  sight,  to  be  broad 
enough  to  embrace  all  methods  of  lighting  and  heating  then  known 
or  that  might  thereafter  become  known  ;  yt-l,  we  suppose,  it  will  nc/t 
be  contended  that  the  intention  was  to  grant  to  this  Company  the 
exclusive  privilege  of  furnishing,  to  the  citizens  of  Scranton,  coal, 
wood,  oil  and  other  well  known  and  ordinary  materials  for  lighting 
and'heating.  Not  indeed  that  the  law  makers  could  not  have  con- 
ferred such  power,  but  because  it  is  not  probable  that  they  intended 
to  confer  a  power  so  unreasonable.  It  is,  therefore,  obvious  that  we 
must  consult  not  only  the  letter  of  the  Act,  but  also  the  intention  of 
its  makers.  If,  however,  it  were  designed  to  embrace  a  meth(jd  of 
lighting  by  electricity,  a  method  not  then  in  use  for  economic  pur- 
poses^ it  is  remarkable  that  the  means  necessary  for  its  proper  distri- 


13  LACKAWANNA  JURIST. 

but  ion  were  not  provided  fori  Under  the  34th  section  of  the  Act.  the 
only  one  upon  which  the  plaintiff  relies  for  its  exclusive  right,  there  is 
no  power  conferred  to  enter  upon  the  public  streets  for  the  erection  of 
poles  and  placing  of  wires,  the  privilege  of  so  entering  being  c.>nfined 
to  the  layip.g  of  pipes  only.  From  this  it  is  clear  that  the  Legislature, 
had  in  mind,  not  a  then  unknown  process  of  public  lighting  and  heat- 
ing but  a  process  involving  the  use  of  gas,  or  some  similiar  material, 
for  the  distribution  of  which  pipes  only  were  necessary. 

Having  thus  ascertained  the  intention  of  the  law  making  power 
.at  the  time  of  the  passage  of  the  Act  of  1874.  we  cannot  agree  to  ex- 
tend the  franchise  of  the  plaintiff  by  construction,  but  are.  willing 
rather  to  concur  in  the  decree  of  the  court  below,  because  the  right 
so  claimed,  not  only  may  be,  but  has  proved  to  be,  detrimental  to  the 
public  welfare. 

The  decne  of  the  court  below  is  now  affirmed  at  costs  of  appellant. 

•    Kerr,  r/  ux.  vs.  Martin  etal. 
{Supreme  Court  of  Pennsylvania,     October  22,  i8S<9.) 

When  an  appeal  from  an  award  of  arbitrator^  has  been  perrecid  it  cannot  he  stricken  off  for  tbe 
reason  that  the  bail  is,  under  the  rules  of  court,  ineligible  bv  reason  of  holding  the  office  of  sheriff. 

The  appellant  should  be  ruled  to  perfect  his  bail  within  a  specified  lime  or  in  default  have  his 
appeal  quashed. 

•  Rules  of  court  are  for  the  purpose  of  proniotinc  justice,  not  to  prevent  it,  much  less  by  their  mode 
of  execution  to  sertiside  an  Act  of  Assembly. 

Error  to  the  Court  of  Common  Pleas  of  Clarion  county. 

Hand,  J.  In  the  court  below  an  action  of  ejectment  was  brought 
and  an  award  of  arbitrators  obtained  in  favcr  of  the  plaintiffs.  The  de- 
fendants appealed  from  theawanl,  filed  their  affidavit  and  recognizance 
for  appeal  and  paid  all  costs.  The  appeal  complied  strictly  with  the 
Act  of  As.sembly.  The  plaintiffs*  attorney  obtained  a  rule  to  show 
cause  why  the  appeal  from  the  award  should  not  be  stricken  off  for  the 
rea.son  that  the  sheriff  of  Clarion  county  was  the  only  surety  .upon  the 
recognizance  .filed,  and  by  virtue  of  the  rule  of  court  he  was. ineligible 
as  bail,  lea.e  of  court  or  a  judge  thereof  hot  having  been  previously 
pbtained.  The  rule  to  show  cause  was  made  absolute  and  the  appea' 
stricken  from  the  record  with  no  opportunity  to  perfect  it.  This  is 
the  error  complained  of.  The  exception  to  the  action  of  the  court  is 
well  taken.  It  is  said  in  A/ea?is  vs.  Trout,  1$  S.  &  R  ,  349.  that  the 
proper  course  is  to  call  on  the  appellant  by  a  rule'  to  perfect  his  bail 
within  a  specified  period,  or  in  default  of  it  to  have  his  appeal  quashed. 
The  same  was  said  with  emphasis  in  Koenig  v.  Bother,  57  Pa.  St.,  i6S. 
It  is  immaterial  that  appellant  did  not  offer  to  perfect  the  bail,  (or  he 
should  be  called  on  by  a  proper  rule  for  a  perfect  recognizance:  Adams 
V,  Null,  5  W.  &  S.  363.  The  rule  of  court  in  this  case'  is  not  in  ques- 
tion.  It  is  proper  for  the  court  to  control  its  own  affairs  in  this  res- 
pect, but  rules  of  court  are  for  the*  purpose  of  promoting  justice,  not 
to  prevent  it,  much"  less  by  their  mode  of  execution  to  set  aside  ah 
Act  of  Assembly.  The  case  of  Carrv,  McGo%fern,  66  Pa,  St.  458,  does 
not  militate  against  the  practice  as  established  by  the  cases  cited.  In 
that  case  Thompson)  C.  J.,  says.  "There  was  no  appeal  taken  in 
fact  or  in  law."     It  was  not  simply  a  defective  but  an  recognizance. 
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essential  prerequisite  was  wanting.  The  costs  were  not  paid  when 
they  were  duly  taxed.     It  was  an  incurable  defect. 

The  judgment  in  this  case  is  reversed  with  directions  to  reinstate  the 
appeal,  but  leaving  the  appellee  to  the  remedy  indicated. 

For  plaintiff  in  error,  Messrs.  John  IV.  Reed  and  Harry  R,  Wilson: 
Contra,  Messrs,  B.J.  Reid  &  Sons — Pittsburgh  Legal JonrnaL 

UNCERTAINTY  IN    IiAW   AND   HQUITV. 


Lord  Bacon. — Certain  it  is  that  cur  law?,  are  subject  to  great 
uncertainties  and  variety  of  opinions,  delays  and  evasions;  whereof 
ensueth,  that  the  multiplicity  and  length  of  suits  are  great ;  that  the 
contentious  person  is  armed  and  the  honest  subject  wearied  and 
oppressed;  that  the  judge  is  more  absolute;  who  in  doubtful  cases 
hath  a  greater  stroke  and  liberty. 

Mr.  Selden — Equity  in  la^w,  is  the  same  that  the  Fpirit  is  in 
religion,  what  every  one  pleases  to  make  it;  Sometimes  they  go 
according  to  conscience  I  sometimes  according  to  law :  and  sometimes 
according  to  the  rule  of  Court.  Equity  is  a  roguish  thing.  For  the 
law  We  have  a  measure;  know  what  to  trust  to  Equity  is  according 
to  the  conscience  of  him  that  is  chancellor,  as  that  i.?  larger,  or  narrow- 
er, so  is  equity.  It  is  all  one,  as  if  they  should  make  the  .standard  of 
measure  we  call  a  foot,  a  chancellor's  foot.  What  an  uncertain  meas- 
ure this  would  be!  (3ne  chancellor  has  a  long  foot,  anoth  r  a  short 
foot,  a  third  an  indifferent  foot*  It  is  the  same  thing  in  a  chaneellor's 
conscience. 

ELEGY, 

lyritten  in  the  Temple  Garden — London. 

J 

* 

The  gard'ner  rings  the  bell  at  close  of  day. 
The  motly  crowd  wind  slowly  home-to  tea; 

Soft  oh  the  Thames  the'  daylight  fades  away. 
And  leaves  the  walks  to  darkness  and  to  me. 

Now  shine  the  glimmering  gas-lamps  on  the  sight. 

The  wardens  now  the  outer  portals  lock,  * 
And  deepest  stillness  marks  th*  approach  of  night, 

Save  when  the  it^atchman  calls  '*past  ten  o'clock." 

Save,*also,  when  from  yonder  antique  tower, 
With  solemn  sound  the  bell  strikes  en  the  ear, 

And  wandering  damsels  as  they  hear  the  hour. 

Trip  through  the  gloomy  courts  with  haste  and  featt 

In  those  high  rooms  where  clients  ne'er  intrude, 
Aild  here  and  there  a  light  doth  dimly  peep, 

Each  in  his  lonely  set  of  chambers  mewed. 
The  briefless  crowd  their  nightly  vigils  keep; 

The  grave  attorney,  knocking  frequently, 
•The  tittering  clerk,  who  hastens  to  the  door. 
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The  bulky  brief,  the  corresponding  fee, 
Are  things  unknown,  to  all  that  lofty  floor. 

Small  comfort  theirs,  when  each  dull  day  is  o'er, 
No  gentle  wife  their  jbys  and  griefs  t(>*share ; 

No  quiet  homeward  walk  at  half-past  four, 
To  some  snug  tenement  near  Russel  Square. 

Oft  have  they  read  each  prosing  term  report, 
Dull  treatises  and  statutes  not  a  few ; 

How  many  a  vacant  day  they've  passed  in  court  f 
How  many  a  barren  circuit  traveled  through. 

Yet  let  not  judges  mock  their  useless  toil. 
And  joke  at  sapient  faces  no  one  knows; 
^  Nor  asic,  with  careless  and  contemptuous  smile, 
If  no  one  moves  in  all  the  long  back  rows? 

Vain  is  the  coif,  the'ermin'd  robe,  the  strife 
Of  courts,  and  vain  is  all  success  e*er  gave ; 

Say,  can  the  judge,  whose  word  gives  death  or  life, 
Reprieve  himself,  when  summoned  to  the  grave? 

Nor  you^  ye  leaders,  vjew  them  with  ill-will. 
If  no  one  sees  their  speeches  in  The  TwicSy 

Where  long-drawn  columns  oft  proclaim  your  skill 
To  blacken  innocence  and  palliate  crimes: 

Can  legal  lore  or  animated  speech 

Avert  that  sentence  which  awaits  on  all? 

Can  nisi  prius  craft  and  snares  o'er-reach 

That  judge,  whose  look  the  boldest  must  appal? 

• 

Perhaps  in  those  neglected  rooms,  abound 

Men  deeply  versed  in  all  the  quirks  of  laws. 
Who  could,  with  cases,  right  and  wrong  confound, 
•  And  common  sense  upset,  by  splitting  straws. 

But,  ah  !  to  them  no  clerk  his  golden  page, 
.  Rich  with  retaining  fees,  did  e'er  unroll ; 
'Chill  negligence  repressed  their  legal  rage,- 
And  froze  the  quibbling  current  of  the  soul. 

Full  many  a  barrister,  who  well  could  plead, 
^     Those  dark  and  unfrequented  chambers  bear; 
Full  many  a  pleader  born  to  draw  unfee'd, 
And  waste  his  counts  upon  the  desert  air! 

Some  F-Il-tt,  whom  no  client  e'er  wbuld  trust. 
Some  W-Jde  who  gain'd  no  verdict  in  his  life ; 

In  den  pbscure,  some  D-nm-n  there  mav  rust, 
Some  C — pb-U,  with  no  peeress  for  his  wife. 

The  wits  of  wondering  juries  to  beguile. 
The  wrong^  of  injured  clients  t6  redress. 

To  gUin  or  lose  their  verdict  with  a  smile. 
And  read  their  sneeches  in  the  daily  press." 
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Their  lot  forbad  : — Nor  was  it  their*s,  d'ye  see, 

The  wretched  in  the  toils  of  law  to  lure ; 
To  prostitute  their  conscience  for  a  fee, 

And  shut  the  gates  of  ju>tice  on  the  poor. 

• 

To  try  mean  tricks  to  win  a  paltry  cause, 

With  threadbare  jfsts,  to  catch  the  laugh  of  fools» 

Or  puff  in  court  before  all  human  laws, 
The  lofty  wisdom  of  the  last  New  Rules. 

Not  one  rule  nisi^  even  "to  compute," 

Their  gentle  voices  e*er  were  heard  to  pray, 
Calm  and  sequestered,  motionless  and  mute. 

In  the  remote  back  seats  they  passed  each  day. 

Yet  even  their  names  are  sometimes  seen  in  print ; 

For  frail  memorials,  on  the  outer  doors. 
Disclose  in  letters  large,  and  dingy  tint. 

The  unknown  tenants  of  the-i^per  floors. 

Door-posts  supply  the  place  of  Term  Reports, 

And  splendid  plates  around  the  painter  sticks. 

To  show  that  he,  who  never  moved  the  Courts, 

Has  moved  from  number  two  to  nundber  six. 
•  •  • 

» 

For  who,  to  cold  neglect  a  luckless  prey. 

His  unfrequented  attic  e'er  resigned, 
E*er  moved  with  better  hopes  across' the  way. 

And  did  not  leave  a  spruce  tin  plate  behind  ? 

Strong  is  the  love  of  fame  in  noble  minds, 
And  he,  whose  bold  aspirings  fate  doth  crush, 

Receives  some  consolation,  when  he  finds 
His  name  recorded  by  the  painter's  brush. 

For  thee,  who,  mindful  of  each  Jbriefless  wight, 
Dost  in  these  motley  rhymes  their  tale  relate, 

If,  musing  in  his  lonely  attic  flight, 

S_me  youthful  student  should  inquire  thy  fate. 

Haply,  some  usher  of  the  court  may  say — 
"At  morn.  I've  mark'd  him  oft,  'twixt  nine  and  ten, 

Striding  with  hasty  step,  the  Strand  away. 
At  four  o'clock  to  saunter  back  again; 

"There  in  the  Bail  Court,  where  yon  quaint  old  judge 
Doth  twist  his  nose,  and  wreath  his  wig  awry, — 

Listless  for  hours  he'd  sit,  and  never  budge 
And  pore  upon  a  book, — the  Lord  knows  why  !^ 

"Oft  would  he  bid  me  fetch  hini  some  report, 

"And  turn  from  case  to  case,  with  lok  forloru'; 
Then  bustling  would  he  ruit,  from  court  to  court. 
As  if  some  rule  oi  Jus/  were  c  ming  on. 

"One  morn  I  missed  that  figure  lean  and  lank, 
And  that  pale  face,  so  otten  marked  by  me. 
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Another  came, — nor  yet  was  he  in  Banc, 
Nor  th'  Exchequer,  nor  at  the  Pleas  was  he, 

"The  next  day,  as  at  morn,  I  chanced  to  see 
Death's  peremptory  paper  in  the  Time9\ 

I  read  his  name,  which  there  stood  number  three, 
And  there  I  also  read  these  doleful  rhymes — 

EPITAPH. 

Here  rests  a  youth  lamented  but  by  few, 
A  barrister  to  fame  and  courts  unknown ; 

Brief  was  his  life— yet  was  it  briefless  too. 
For  no  attorney  marked  him  for  his  own. 

,Deep  and  correct  his  knowledge  of  the  laws. 
No  judge  a  rule  of  his  could  e'er  refuse ; 

He  never  lost  a  client  or  a  cause, — 
Because,  forsooth,  he  ne'er  had  one  to  lose. 

Ev*n  as  he  lived  unknown — unknown  he  dies ; — 
Calm  be  his  rest,  from  hopeless  struggle  free. 

Till  that  dread  Court,  from  which  no  error  lies, 
Shall  final  judgment  pass  on  him  and  thee. 


The  following  represents  the  tautology  of  the  legal  formulae, 
A  man  wishing  to  give  an  orange  to  a  friend  instead  of  saying  "I  give 
you  that  orange"  sets  it  forth  : 

"I  give  you  all  and  singular,  my  estate  and  intere«*t,  right,  title, 
claim,  and  advantage  of  and  in  that  orange,  with  all  its  rind,  skin, 
juice,  pulp,  and  pips  and  all  rights  and  advantages  therein,  with,  full 
power  to  bite,  cut,  suck  or  otherwise  eat  the  same  orange  or  give  the 
same  away,  with  or  without  all  its  rind,  skin,  juice,  pulp  and  pips  any- 
thing heretofore  or  hereinafter  or  in  any  other  deed  or  deeds,  instru- 
ments of  what  kind  or  nature  soever,  to  the  contrary  in  anywise  not- 
withstanding." 


A  browbeating  counsel  asked  a  witness  how  far  he  had  been  from 
a  certain  place.  "Just  four  yards,  two  feet  and  six  inches,"  was  the  reply 
"How  came  you  to  be  so  exact,  my  friend?"  "Because  I  expected 
some  fool  of  a  lawyer  would  ask  me,  and  so  I  measured  it.'* 
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A  legal  pub  lOdtjon  ie^ued  every  Fridny. 
Mft  ter  lutendfd  for  pubilcatioa  tinuld  be 
ten  I  In  nok  later  than  Thursday  mnrnii>v  ia 
order  to  ensure  laeertlon  la  the  Iteue  of  t'«e 
Frld«y  following. 

BatMc-iptfos  per  Annum  in  advance.  -,  fS  BO 

AddreiM  nil  mmniunloa'tonK  (o  the 

LAOKAWAN.SA  JDKI-tT, 

Oor.  Wyomioff  AvfDue  and  Spruce  Street, 

ISosABTOir,  Pa. 


ESTATROP  FRANK  ROTH,  late  of  Roroagb 
of  Olyphant.  Letters  of  Administratiun 
upoe  the  above  named  estate  havinjc  been  granted 
to  the  utidersiirnrd.  all  person*  having  dalma  or 
demand<i  f  gainst  the  Mme.  will  present  them  for 
pavmeni.and  those  indebted  Uieretowill  please 
make  immediate  payment  to 
..  -  «  WLADIS  ROTH.  Olyphant,  Pa. 
M.  F.  Sando,  Attorney. 
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A  Legal  Publication.  F.  /,  FitMsimptons,  Edttor. 


New  Castle  City  vs.  Raney  et  al. 
{Common  Pleas  of  Lawrence  County,    November  p,  1888.) 

Where  a  mi'l-dam.  sitaatcd  In  a  city,  becomes  a  publle  nulaance  and  inflicts  upon  the  Inhabitants 
of  the  citj.  continued  and  constantly  recarrinf  ineonTcnieaees  and  damages.  l»y  accumulation  of 
sewerage  dirt,  aonck  and  filth  in  the  bottom  of  the  dam.  danjterous  to.pnblle  health  and  by  frequent 
inondations  and  flooding  of  the  streets  and  highways,  and  abu  of  lots,  cellars,  vaults  and  welb  of  a 
portion  of  the  dty^  It  may  be  removed  by  injunction. 

The  fact  that  it  causes  a  portion  of  a  city  to  be  inundated  and  flooded  nearly  every  Spring  and 
sometimes  twice  In  a  year,  la  times  of  high  water  or  periodical  freshets  is  sulflcient  to  make  it  a  con- 
tinuoos  nuisance. 

This  condition  of  things  Is  ooe  for  which  the  common  law  funiisfaes  no  ad*  quate  remedy  and  there- 
fore equity  has  Jurisdiction,  even  to  the  exclusion  of  a  trial  by  Jury.  Equity  will  remove  the  danger 
of  future  in}oriea,  but  the  law  must  recompense  for  past  damages. 

Su<;^  coapalsorT  removal  Is  not  a  taking  for  public  use  and  therefore  no  compensation  need  be 
made. 

The  fact  that  sncb  dam  is  private  property  and  has  been  maintained  and  used  for  71 .  years  and 
that  its  dangerous  qualities  are  caused  more  by  the  growth  of  the  city  than  by  any  change  In  the  dam 
hMlf  does  not  affect  the  case.  When  a  private  structure  becomes  an  encroachment  on  public  rights 
or  works  public  Injure  its  removal  may  be  decreed. 

The  plaintiff  filed  a  bill  in  equity  to  compel  the  defendants  to 
remove  a  dam  situated  in  the  plaintiff  city  on  the  ground  that  it  was 
a  nuisance.  The  case  was  referred  to  a  master  in  chancery  and  upon 
the  filing  of  his  report  both  parties  excepted.  The  facts  of  the  case 
are  fully  stated  in  the  opinion. 

W^  T»  BurnSy  D,  B.  Kurtz  and  /.  A.  Gardner  for  plaintiff. 

R.  B.  McComb  and  W,  D,  Wallace  for  defendants. 

Mehard,  p.  J.  The  defendants  are  owners  of  a  grist-mill.  They 
get  power  for  its  operation  from  a  dam  built  across  Neshannock 
creek,  within  the  limits  of  the  City  of  New  castle.  They  and  their 
predecessors  have  been  in  the  enjoyment  of  this  privilege  since  about 
1817,  and  there  is  no  evidence  to  justify  a  doubt  ast6  their  title.  But 
the  plaintiff  complains  that  this  dam  has  become  a  public  nuisance, 
inflicting  continued  and  constantly  recurring  and  repeated  injuries, 
wrongs  and  damages.  The  facts  alleged  in  support  of  this  complaint 
are  of  three  classes,  to  wit :  ist.  That  gravel,  dirt,  muck,  filth  and  wash 
have  accumulated  in  the  bed  of  this  dam,  whereby  the  water  in  low 
stages  has  become  stagnant,  impure,  unwholesome,  injurious  and  dan- 
gerous to  the  public  health ;  2nd.  That  the  dam  causes  a  frequent 
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flooding  of  the  streets  and  highways,  as  well  as  of  a  large  area  of  the 
city  in  the  vicinity  of  the  dam,  depositing  ice  and  other  drift  in  the 
streets  and  highways,  rendefing  them  impassable,  occasioning  great 
inconvenience  to  the  citizens  and  expense  to  the  city,  flooding  like- 
wise lots,  buildings,  cellars,  vaults,  and  wells  of  a  portion  of  the  city, 
thus  doing  gr-^at  injury  to  the  public  highways,  the  health  of  the  com- 
munity and  to  the  property,  business,  occupations  and  trades  of  the 
inhabitants  of  the  city;  and,  3rd.  That  the  current  of  the  stream  is 
impeded,  the  adjoining  territory  at  times  flooded,  and  thereby  the 
proper  drainage  of  a  large  portion  of  the  city  interfered  with  and 
prevented. 

The  defendants,  in  their  answer,  deny  the  general  charge  and 
averments  of  nuisance  and  injury  contained  in  plaintiff's  bill.  but» 
instead  of  denying  the  particular  facts  averred,  they  set  forth,  in 
avoidance  thereof,  their  title  to  the  water-power  furnished  by  the  dam, 
and  allege  that  the  buildings  and  improvements  along  Neshannock 
creek,  within  the  City  of  New  Castle,  have  been  erected  and  made 
since  the  erection  of  «aid  dam  and  the  building  of  this  mill,  and  with 
full  knowledge  of  the  fact  that  said  water-power  was  private  property 
and  necessary  to  the  workings  of  said  mill ;  that  the  destruction  of  the 
dam  would  cause  great  Ipss  and  damage  to  them  and  would  entirely 
deprive  them  of  their  water-power,  which  in  itself  is  of  great  value ; 
that  if  the  dam  is  being  filled  with  unhealthy  material,  this  is  being 
done  by  persons  who  have  voluntarily  settled  upon  the  line  of  said 
creek,  and  for  which  defendants  are  not  answerable :  and,  finally,  that 
they  cannot  be  deprived  of  the  dam  and  water-power  without  just  com- 
pensation first  made  or  secured  by  the  plaintiff. 

The  evidence  shows  that  sewers  have  been  constructed  by  the 
City  of  New  Castle  and  by  private  persons,  which  empty  into  the  pool 
of  this  dam  ;  that,  besides  the  ordinary  water  and  substances  carried' 
by  these  sewers,  they  conduct  the  contents  of  numerous  water-closets 
into  the  dam  ;  that  the  bed  of  the  dam  has  become  polluted,  and  when 
the  water  is  low  it  emits  offensive  odors.  These  facts  clearly  appear 
without  conflict  of  evidmce,  but  the  testimony  on  both  sides  does  not 
agree  as  to  whether  this  pool  has  been  the  source  of  sickness. 

It  clearly  appears  that  the  Neshannock  creek  above  this  dam  fre- 
quently overflows  its  banks  and  floods  the  streets  and  highways  in 
in' that  part  of  the  city.  This  rarely  happens  from  high  water  alone 
but  is  caused  usually  once  or  twice  a  year  by  ice-gorges,  which  form 
about  the  beginning  of  the  slack-water  of  the  dam.  At  such  times  ice 
in  large  quantities  and  masses  is  floated  out  on  to  the  neighboring 
lands  and  highways,  where  it  is  deposited  ;  the  floods  are  naturally 
increased  by  the  ice-gorges,  so  that  the  overflowing  water  and  ice 
greatly  obstruct,  and  sometimes  render  for  a  timr  impassable,  portions 
of  the  public  highways  of  the  city.  The  streets  chiefly  affected  by 
these  floods  are  Neshannock  Avenue,  Water  Street,  N.  Mill  Street, 
Main  Street  ane  S.  Mill  Street.  These  floods  also  fill  the  cellars  of 
the  dwellings  and  business  houses  as  far  as  its  waters  reach.  The 
parts  of  the  city  affected  by  these  floods  are  thickly  populated.  The 
ground  is  made  of  sand  and  gravel  largely.  The  water  of  the  creek 
can,  therefore,  find  its  way  into  the  cellars,  not  only  by  flowing  directly 
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in,  but  also  by  .sinking  into  :Mirrounding  ground  and  neighboring  vaults 
and  psrcolating  into  them.  Che  dwellings  iir this  neighborhood  have 
all  been  erected  since  the.  erection  of  this  dam  and  };rist-miJl.  The 
evidence  on  behaU  of  the  plaintifT  clearly  shows  the  /acts  just  ^ted, 
and  there  is  no  evidence  to.the  contrary. 

It  further  appears  by  uncontradicted  evidence  that  the  ice  forn>ed 
on  the  slack-water  of  this  dam  g«ts  m^ich  thickr^r  than  that  above  it ; 
1st,  because  it  Is  stiM.water  there ;  and/  2d,  by  the  sinking  of  the  ico 
when  the  water  is  drawn  off  for  the  use  of  the  mill,  and  the  overflow- 
ingof  that  by  water  from  above  and  the  formation  of  new  ice  on  top 
of  it.  The  witne:»ses  infer  that  the  resistence  of  liiis  strong  body  of 
ice  is  the  cause  of  the-  gorges,  and,  as  strengthening  this  inference,  it 
appears  tha.t  the  course  of  that  part  of  the  stream  is  straight. 

WhiL'  some  particular  instance  of  sickness,  probably  attributable 
to  such  floods,,  have  been  shown,  it  does  not  clearly  appear  that  the 
public  health  has  been  affected  by  them. 

•  It  is  not  necessary  to  examine  the  ground  of  the  third  part  of 
plaintiffs  complaint,  as  the  court  of  equity  could  not  interfere  with 
defendants'  dam  in  order  to  give  plaintiff  a  more  convenient  place  to 
to  empty  its  sewerage.  Under  the  pleadings  and  proofs,  plaintiff  asks 
that  defendants'  dam  be  declared  a  public  nuisance;  that  its  removal 
be  oidered^,  and  that  defendants  be  enjoined  and  restrained  from,  main- 
taining it. 

It  is  objected  by  defendants  in  their  answer,,  as  well  as  through 
the  able  arguments  of  their  counsel,  '*that  said  dam  and  water  power 
is  private  property,  lawfully  belonging  to  these  respondents,  and  thai 
they  cannot  be  deprived  of  the  same  without  just  compensation  being 
first  made  or  secured  by  the  city.'*  It  is  true  the  defendants  have 
lawful  title  to  the  dam,  and  that  the  bill  seeks  an  interference  with 
their  dominion,  but  it  does  not  follow  that  this  interference,  even 
though  it  extend  to  a  destruction  of  the  dam,  would  be  such  a  tal<ingr 
of  private  property  as  would  entitle  defendants  to  compensation.  It 
would  not  be  an  anomaly  for  the  law  to  remove  this  dam  if  it  has  be- 
come destructive  joi  superior  rights.  The  same  thing  is  done,  in 
principle  and  effect,  when  the  court  compels  an  owner  to  remove  his 
pig-sty,  as  in  Cam.  v  Ffl«  Sickh\  4  Clark,  104  ;  a  po.wder-house,  as  in 
Wier's  Ap.,  74  Pa.  230 ;  or  a  suspension-bridge,  as  in  Penna,  v.  Wheel- 
ing^etc,  Brielge  Co.,  13  Howard,  518.  When  private  property  is  taken 
for  public  use,  compensation,  must,  of  course,  be  made.  But  when  a 
private  structure  becomes  an  encroachment  on  public  lights,  or  works 
common  injury,  its  compulsory  removal  is  not  a  taking  for  public  use  ; 
'3ut  it  is  enforcing  the  restriction  put  on  private  dominion  by  the 
civil  compact,  to  wit :  that  property  shall  be  enjoyed  reasonably,  and 
not  so  as  to  become  a  public  offense:  Coolcy's  Const.  Lim.  573  ;  Wood 
on  Nuisance,  29;  Mulger  v.  Kansas,  123  U.  S.  523. 

It  is  argued  with  much  earnestness,  on  behalf  of  defendants,  that 
the  equity  side  of  the  court  has  no  juridiction  of  the  question  involved 
in  this  case.  This  position  is  based  on  the  6th  and  9th  sections  of 
article  i  of  our  Constitution,  and  rarrows  itself  to  the  question, 
Whether  it  be  the  defcndaats'  right  to  have  the  facts  detenu ined  by 
.the  verdict  of  a  .jury  ? 
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The  facts  relating  to  the  plaintiff's  right  knd  defendants'  title  are 
not  in  dispute.  The  plainttff  is  a  municipal  corporation,  charged  with 
the  care  of  the  public-  within  its  borders.  It  seeks  the  removal  of  de» 
fendants'  dam,  not  on  the  ground  .  of  paramount  title,  but  because 
it  impedes  public  travel  and  endangers  public  health.  The  disputed 
fact  is,  whether  the  dam  works  the  wrongs  cnmplained  of.  The  Con- 
stitution secures  the  right  to  have  controverted  questions  of  fact  in 
common-law  cases  decided  by  a  jury:  North  Pennsylvania  Coal  Co,  v. 
Snowden^  42  Pa.  488 ;  Tillmes  v.  Marsh,  6y  Pa.  507 ;  Haines' Ap.,  73  Pa. 
I69 ;  Barclays  Ap.,  93  Pa.  $0.  Hence,  as  the  cases  cited  illustrate,  a 
case  which  is  coyered  by  the  common  law,  and  does  not  fall  within 
the  particular  province  of  equity,  is  within  the  constitutional  prwvis-' 
ion.  But  if  the  wrong  complained  of  be  one  for  which  the  common 
law  furnishes  no  adequate  remedy,  where  such  remedy  is  of  a  purely 
equitable  nature,  equity  has  jurisdictiction  ,  even  to  the  exclusion  of 
trial  by  a  jury.  .  When  the  Constitution  says:  "Trial  by  a  jury  shall, 
be  as  heretofore,  and  the  right  thereof  remain  inviolate,"  it  does  not 
mean  that  wrong  shall  not  be  righted  because  the  tribunal  which  alone 
can  give  a  proper  remedy  proceeds  without  a  jury.  If  defendants' 
dam  causes  continued  and  constantly  repeated  wrongs,  injuries  and 
damages  to  the  public  represented  by  the  plaintiff,  it  does  not  sf cure 
plaintiff's  right  to  punish  defendants  for  their  past  transgressions. 
The  only  effective  remedy  is  to  prevent  further  wrong.  This  requires 
an  injunction,  a  purely  equitable  remedy.  The  case  is,  therefore,  with- 
in the  jurisdiction  of  equity :  Com.  v.  Pittsburgh  &  Connellsville  R.  R'. 
Co,,  24  Pa.  159;  Stewart  &  Foltzs  Ap.,  56  Pa.,  413;  McCallum  vj 
Germantown  Water  Co,,  54  Pa.  56 ;  Wier's  Ap,,  74  Pa.  241  ;  Pomeroy's 
Equity,  130  and  221.  If  this  court  has  jurisdiction  of  the  cause,  it  of 
course  has  power  to  determine  the  facts  involved  it  it ;  Philip's  Ap.\ 
68  Pa.  130;  Barclay's  Ap,,  surpa. 

Akin  to  this  question  of  jurisdiction,  and  yet  different  in  prin- 
ciple from  it,  is  the  question,  whether  the  proofs  are  of  a  character  to 
warrant  the  exercise  of  equity  power.  For  the  fact  of  nuisance  not 
having  been  determined  by  verdict,  unless  the  proof  be  clear  and 
strong,  an  injunction  should  not  be  granted  :  Rhodes  ct  al,  v.  Dunbar 
et  al,  ,  57  Pa  274;  High  on  Inj.,  §744 ;  Pomcroy,  §  1349. 

So  far  as  the  first  branch  of  the  plaintiff's  charge  is  concerned,  the 
proof  is  beyond  doubt  that  the  bed  and  waters  of  this  dam  have  been 
and  are  being  polluted,  chiefly  by  emptying  the  contents  of  water- 
closets  into  it.  The  testimony  of  an  expert  is  hardly  needed  to  in- 
form either  a  court  or  jury  that  such  pollution,  if  it  goes  far  enough, 
is  both  offensive  and  dangerous  to  the  public.  The  dispute  between 
the  witnesses  is  whether  the  dam  has  already  been  the  source  of  disease. 
Under  the  evidence  there  is  no  doubt  that  offensive  odors  arise  from 
this  dam  when  the  water  is  low  in  tlve  summer  time.  In  view  of  the 
public  location  of  the  dam,  this  constitutes  a  public  nuisance,  just  as 
did  Com,  v.  Van  Sickle,  4  Clark,  104,  only  on  a  larger  scale.  So  far  as 
the  question  of  disease  is  concerned,  we  apprehend  that  when  the 
nature  of  the  pollution  has  been  ascertained,  and  this  is  known  to  be 
dangerous  to  public  health  and  to  be  increasing  in  degree,  a  preventive 
remedy  should  be  granted  without  waiting  for  an  epidemic  actually  to 
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occur.  But  if  this  were  the  only  respect  in  which  the  dam  is  injurious 
to  the  public,  it  would  not  follow  that  such  remedy  should  extend  to 
the  demolition  of  the  dam.  Neither  the  city  nor  private  persons  have 
a  right  to  empty  substancej  of  this  nature  into  the  creek  to  the  detri- 
ment of  the  defendants'  dam.  Hence,  a  su^cient  remedy  mit(ht  be 
found  in  causing  a  thorough  cleansing  of  the  bed  and  pool  of  the 
dam.  and  preventing  their  further  pollution. 

But  the  second  branch  of  plaintifT*s  charge  is  more  serious,  it  the 
proofs  sustain  it.  As  to  this,  the  open  question  Under  the  evidence 
is  whether  the  ice-gorges  are  caused  by  the  dam,  and  we  see  no  es- 
cape from  the  conclusion  that  they  are.  The  formation  of  ice  on  the 
slack-water  of  the  dam  is  thicker  and  stronger  than  on  the  current 
above.  This  is  testified  to  by  witnesses  who  have  observed  the  facts, 
and  is  what  would  naturally  take  place.  This  stronger  ice  resists  the 
force  of  that  which  floats  down  from  above  and  checks  its  progress. 
This  is  testified  to  by  witnesses  living  along  the  stream  where  the 
gorges  occur,  and  likewise  appeals  to  common  observation.  Here  is 
a  sufficient  cause  shown  for  the  ice-gorges. 

The  theory  of  defendants,  as  we  understand  it,  is  that  the  cause 
of  these  gorges  is  a  contraction  of  the  bed  of  the  creek  which  occurs 
at  or  near  where  the  goi^es  form,  and  continues  to  the  crest  of  the 
dam,  and  which  was  made  by  artificial  encroachments  on  the  bed  of 
the  stream.  This  contraction  exists  and  has  been  made,  at  least 
in  part,  by  such  encroachments.  While  the  dam  stands,  this  aids  to 
check  the  flow  of  water  and  of  ice ;  but  if  the  dam  were  not  there,  the 
chief  factor,  if  not  the  only  effective  one  in  causing  the  gorges,  would 
be  gone.  We  further  agree  with  the  learned  master  that  it  is  imma- 
terial whether  these  encroachments  were  made  by  defendants  or  by 
others.  The  question  before  us  has  to  do  with  the  dam  and  its  sur- 
roundings as  they  exist,  rather  than  with  the  culpability  of  the  defen- 
dants. 

The  evidence  clearly  shows  that  the  streets  and  alleys,  as  well 
as  the  adjoining  cellars  and  lots,  of  a  large  part  of  the  City  of  New 
Castle,  are  frequently  inundated  ;  that  it  is  the  exception  when  this 
does  not  take  place  in  the  spring  of  the  year,  and  it  sometimes  occurs 
twice  in  a  winder.  This  comes  within  the  meaning  of  a  continuous 
nuisance  and  constantly  recurring  grievance.  For  by  this  *'is  not 
meant  a  constant  and  unceasing  nuisance  or  injury,  but  a  nuisance 
which  occurs  so  often,  and  is  so  necessarily  an  incident  of  the  use  of 
property  complained  of,  that  it  can  fairly  be  said  to  be  continuing, 
although  not  constant  or  unceasing  :*'  Wood  on  Nuisance  §790.  It 
has  accordingly  been  decided  that  a  nuisance  that  occurs  only  once  a 
year,  in  times  of  high  water  or  periodical  freshets,  is  regarded  as  a  con- 
tinnous  nuisance  ;  Ross  v  Butler^  19  N.  J.  Eq.  284.;  Claws  v.  Stafiord- 
shire  Pottery  Co.^  L.  R.  8  Ch.  125.  Moreover,  assuming  that  the  plain- 
tiff could  recover  from  the  defendants  the  expenses  incurred  in  dealing 
and  repairing  its  streets  after  such  floods,  this  would  not  compensate 
the  public  for  the  inconvenience  and  delay  suffered  while  the  the 
highways  were  in  a  dangerous  or  impassible  condition.  A  sufficient 
remedy  for  this  phase  of  the  wrong  might  be  found  in  an  indictment, 
if,the  injury  were  passed  ^  but  this  is  inadequate  for  an  injury  whose 
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recurrence  is  as  certain  and  as  frequent  as  ice^orges  at  this  dam. 

It*is  not  in  the  way  o(  plaintiff's  remedy  that  the  dam  was  built 
before  the  city,  or  that  defendant  and  those  under  whom  they  cbum 
liave  been  in  the  possession  of  this  water-privilege  for  seventy  years. 
The  law  on  this  branch  of  the  case  is  thus  expressed  by  Mr.  Justice 
Reed  in  the  opinion  delivered  by  him  at  nisi  prius  in  RhoiUsw,  Dwt- 
bar,  57  Pa.  275 :  "Carrying  on  an  offensive  trade  twenty  years  in  a 
place  remote  from  buildings  and  public  roads,  does  not  entitle  the 
owner  to  continue  it  in  the  same  place  after  houses  have  been  built 
and  roads  laid  out  in  the  neighborhood,  to  the  occupants  of  whkh» 
and  the  travelers  upon  which,  it  is  a  nuisance :  Com,  v.  Upton,  5  Gray, 
473.  As  the  city  extends,  such  nuisances  should  be  removed  to  the 
vacant  grounds  beyond  the  immediate  neighborhood  of  the  residences 
of  the  citizens.  1  his,  public  policy,  as  well  as  the  health  and  comfort 
of- the  population  of  the  city,  demand :  Brady  v.  Weeks,  3  Barbour,  S. 
C.  R.  1 59.  And  in  4  Wisconsin,  387,  Douglass  v.  The  Siate,  it  was 
held  that  it  was  no  defence  to  an  indictment  for  maintaining  a  nuis- 
ance by  means  of  a  mill-dam,  that  it  was  erected  before  any  inhabi- 
tants had  settled  along  the  margin  of  the. stream.  There  is  no  such 
thing  as  a  prescriptive  right  or  any  other  ri^ht  to  maintain  a  public 
nuisance:!  Dennio,  $24."  We  do  not  understand  that  the  decision  of 
the  Supreme  Court  in  that  case  questioned  the  soundnesss  of  this  part 
of  Judge  Read's  opinion.  We  therefore  conclude  that  the  injuries  in- 
flicted on  the  public  in  the  City  of  New  Castle  by  the  existence  of 
this  dam  are  without  justification,  and  that,  being  continuous  and 
irreparable,  they  must  be  prevented. 

While  our  conclusion  is  against  the  defendants,  we  are  mindful 
that  it  works  a  hardship  to  them,  and  that  the  injuries  the  public  suffer 
by  means  of  this  dam*  have  been  brought  about  through  the  growth  of 
the  city,  rather  than  by  the  fault  of  the  defendants  It,  therefore, 
seems  just  that,  the  expense  of  removing  the  dam,  as  well  as  the  costs 
of  this  suit,  be  borne  by  the  plaintiff,  unless  defendants  prefer  to 
remove  the  dam  themselves. 

Nov.  9.  1888.  It  is  therefore  considered,  adjudged  and  decreed 
that  defendants,  without  hindrance,  permit  the  plaintiff,  by  its  agents, 
workmen  and  laborers,  after  sixty  days  from  the  filing  of  this  decree, 
to  demolish  and  remove  the  dam  complained  of  in  plaintiff's  bill,  and 
defendants  and  all  claiming  right  through,  or  under  them  are  forbidden 
and  forever  enjoined  from  rebuilding  or  maintaining  the  same;  and. 
further,  that  the  costs  of  this  case,  including  the  master's  -fee  be  paid 
by  the  plaintiff. — Adapted  from  County  Court  Reports, 


Many  years  ago,  a  certain  justice  was  called  to  liberate  a  worth- 
less debtor,  by  receiving  his  oath  that  heivas  not  worth  6ve'  pounds, 
'•Well,  Johnny,"  said  the  justice  as  he  entered,  **can  you  swear  that 
you  are  not  worth  five  pounds  and  never  will  be?"  *'Why"  answered 
the  other,  rather  chagrined  at  the  question,  "I  can  swear  that  I  ant  not 
worth  that  amount  at  present."  '*Well,  well,"  returned  the. justice, 
•*I  can  swear  to  the  rest — so-stepiorward." 
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AOVICH  TO  liAUIYHHS. 


Whene'er  you  speak,  remember  every  cause 
Stands  not  on  eloquence,  but  stands  on  laws. 
Pregnant  in  matter,  in  expression  brief, 
Let  every  sentence  stand  in  bold  relief ; 
On  trifling  points  nor  time  nor  talents  waste ; 
A  sad  offense  to  learning  and  to  taste ; 
Nor  deal  with*  pompous  phrase ;  nor  e'er  suppose 
Poetic  flights  belong  to  reasoning  prose. 
Loose  declamation  may  deceive  the  crowd, 
And  seem  more  striking  as  it  grows  more  loud ; 
But  sober  sense  rejects  it  with  dfsdain. 
As  nought  but  empty  noise,  and  weak  as  vain. 
The  froth  of  words,  the  schoolboy's  vain  parade 
Of  books  and  cases — all  his  stock  in  trade — 
The  pert  conceits,  the  cunning  tricks  and  play 
Of  low  attorneys,  strung  in  long  array ; 
The  unseemly  jest,  the  petuUnt  reply. 
That  chatters  on,  and  cares  not  how,  or  why, 
Studious  avoid — unworthy  themes  to  scan, 
They  sink  the  speaker,  and  disgrace  the  man. 
Like  the  false  lights,  by  flying  shadows  cast, 
Scarce  seen,  when  present,  and  forgot,  when  past. 

Begin  with  dignity ;  expound  with  grace 
Each  ground  of  reasoning  in  its  time  and  place ; 
Let  order  reign  throughout — each  topic  touch. 
Nor  urge  its  power  too  little,  or  too  much. 
Give  each  strong  thought  its  most  attractive  view.. 
In  diction  clear,  and  yet  severely  true. 
And,  as  the  arguments  in  splendor  grow, 
Let  each  reflect  its  light  on  all  below. 
When  to  the  close  arrived,  make  no  delays 
By  petty  flourishes,  or  verbal  plays. 
But  sum  the  whole  in  one  deep,  solemn  strain. 
Like  a  strong  current  hastening  to  the  main. 


Dean  .Swift,  on  being  asked  what  he  thought  the  easiest  and  yet 
most  difficult  thing  a  man  could  do,  replied,  ''To  bolt  a  door." 

A  late  celebrated  judge,  who  stooped  very  much  when  walking, 
had  a  stone  thrown  at  him  one  day,  which  fortunately  passed  over 
him  without  hitting  him.  Turning  to  his  friend  he  remarked,  "Had  I 
been  an  upright  judge,  that  might  have  caused  my  death.*' 

Curran  was  one  day  engaged  in  a  case  in  which  he  had  for  a  col- 
league a  remarkably  tall  and  slender  gentleman,  who  had  originally 
intended  to  take  orders.  The  judge  observing  that  the  case  under 
discussion  involved  a  question  of  ecclesiastical  law,  Curran  interposed 
with,  '*I  can  refer  your  lordship  to  a  high  authority  behind  me.  who 
was  once  intended  for  the  Church,  though  in  my  opinion  he  was  fitter 
for  the  steeple." 
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Plumly  vs,  Plumly, 
(Common  Pleas,  Philadelphia  Co.,  No.  4.    June  7,  18S8.) 

When  a  father -engai^ed  in  an  cstabliahed  buaineasand  owning  a  factory  famished  with  macbin^ry 
in  which  thtt  btt8inc««  ismrrird  on^taliea  into  partnership,  hia  son.  who  puts  a  samvf  money  in  the 
bhslncssand  airrecK  to  takeone>third  of  the  profits;  and  the  father  receives  rent  nut  of  the  profits 
of  the  b«»ine»s  for  the  use  of  the  factory-  such  factory  is  not  part  of  the  assets   of  the  firm  and   the 
ton  has  no  claim  on  it  after  dissolution  of  the  partnership. 

The  father  has  alsc  no  claim  for  the  wear  and  tear  of  the  ma'-hinery  and  factory 
The  son  is  not  entitled  to  a  share  of  the  profits  made  by  the  father  between  the  lima  of  dissolu- 
tion and  ■ettleoient,  but  is  mireiy  «*ntiiied  to  the  capital  which  he  put  in,  aid  interest. 

Exceptions  to  a  master*s  report.  The  facts  of  the  case  are  fully 
stated  in  the  opinion. 

Henry  Budd  and  John  G.  Johnston  for  plaintiff. 

Silas  W.  Pettit  for  defendant. 

Arnold.  J.  It  is  shown  by  the  evidence  that  m  the  year  1846 
the  defendant  established  himself  in  the  business  of  minufacturing 
paper  bf  xes;  that  in  1871  he  put  the  business  into  a  stock  company 
called  the  American  Paper  Box  Company,  and  that  in  the  year  1875 
that  corporation  was  dissolved  and  the  defendant  continued  the  busi- 
ness in  his  own  name,  using  the  name  of  the  American  Paper  Box 
Company  in  connection  therewith. 

The  plaintiff  (who  was  a  son  of  the  defendant)  entered  into  the 
service  of  the  defendant  some  tiine*  about  the  year  1870.  On  July  i. 
1875.  h^s  father  gave  him  an  interest  of  one-fourth  of  the  profits  of 
the  business,  and  in  1879  increased  it  to  one-third.  On  A'lg  27.  1*^79, 
the  plaintiff  placed  the  sum  of  $8,625.98  in  the  business.  The  real 
estate  in  which  the  business  was  conducted  belonged  to  the  defendant. 
It  was  fitted  up  with  machinery  and  fixtures  adapted  to  the  use  made 
of  it  by  the  defendant,  and  rent  therefor  was  regularly  paid  out  of  the 
profits  of  the  business.  On  Nov.  29,  1884.  the  defendant  notifie  '  the 
plaintiff  that  business  relacions  between  them  would  ce.ise  on  D^c  31, 
IU84.,  ^^^  tendered  a  settlement  and  division  of  th  »  assets  accordi  i<j  o 
thiir  respective  interest.     To  this  the  plaintiff  replied,  on  Dec.  9,  1884, 
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acquiescing  in  the  dissolution,  but  demanded  that  the  real  estate 
should  be  valued  or  sold,  and  distributed  as  an  assert  of  the  business 
in  which  he  claimed  an  interest.  As  the  defendant  denied  the  claim 
of  the  plaintiff  to  any  part  of  the  real  estate,  an  amicable  settlement 
(which  dught  to  have  been  effected  between  father  and  son)  was  pre- 
vented  and  this  litigation  ensued. 

On  June  6,   1887.  by  an  interlocutory  decree,  the  master   was 
directed  to  state  and  report  an  account  between  the  parties,  upon  such 
principles  as  might  appear  to  him  to  be  just  and   equitable.      The 
master  has  allowed  the  plaintiff  a  share  of  the  profits  of  the  business 
carried  on  by  the  defendant  after  Dec.  31,  1884.     This,  we  think,  was 
an  error.     There  are  no  doubt  cases  in  which  a  partner  continuing  a 
business  after  dissolution,  may  be  required  to  account  to  the  retired 
partner  for  the  profits  made  by  using  the  partnership  property,  or 
perhaps  the  capital  of  the  partner  who  has  retired.     But  we  do  not 
conceive  that  this«is  such  a  case.     When  it  is  the  duty  of  the  partner 
in  possession  to  sell  the  concern  and  distribute  the  proceeds,  and  he 
dees  not  do  so,  but,  on  the  contrary,  carries  on  the  business  with  part- 
nership property,  the  profits  must  b?  divi  led  as  before  the  termination 
of  the  partnership.     Parsons  v  Hayward,  31  Beavan.  199.  cited  by  the 
plaintiff,  proves  that.     And  the  converse  is  equally  true,  that  where 
there  is  no  duty  to  sell  and  di-tribute,  the  retired  partner  will  have  no 
right  to  a  share  of  the  projits  earned  by  the  other  partner,  who  carries 
on  his  own  busines  in  his  own  property,  although  it  may  have  been 
previously  occupied  by  the  partnership.      Here   the   defendant  was 
under  no  duty  to  sell  his  property  ;  it  was  his  individual  property.     He 
was  not  bound  to  permit  it  to  remain  idle.     He  had  a  right  to  carry 
on  any  kind  of  business  in  his  own  property  that  pleased  him.     Or  he 
might  have  leased  it  for  a  consideration  based  on  the  good  will  of  the 
stand,  and  not    be  accountable    for  the   amount   received   therefor; 
Elliot's  Ap,,  60  Pa.  161.     What  he  gave  his  son  was  an  interest  in  the 
profits  of  the  business  so  long  as  they  continued  together,  but  the 
business  was  and  continued  to  be  the  defendant's.     On  the  cessation 
of  business  relations,  the  plaintiff  was  entitled  to  a  return  of  the  money 
he   put   into   the  business,  and   his   undrawn  profits.      The  total  of 
those  sums,  when  ascertained   was  a  debt  due  to  the  plaintiff  by  the 
defendant.     The  relation  of  partners  in  profits  had  ceased,  and  that  of 
debtor  and  creditor  had  taken  its  place.     There  was  no  such  relation 
as  trustee  and  cestui  que  trust  between  them.     Interest  is  the  penalty 
for  not  paying  promptly  the  amount  which  is   due ;  the  debtor  is 
not  a  trustee,  and  he  is  not  liable  to  account  for  the  profits  which  he 
may  earn  in  his  own  business,  by  reason  of  having  the  use  of  money 
due  to  another.     Especially  is  this  so  where,  as  in  this  case,  the  amount 
due  is  not  ascertained  at' the  termination  of  the  partnership,  and  much 
time  is  necessarily  occupied  in  settling  the  accounts.     The  defendant 
owned  ample  means  to  pay  the  amount  which  might  be  found  to  be 
due  to  the  plaintiff,  and    he  made  large  payments  on  account  while 
this  proceeding  has  been  befoie  the  master.    To  hold  him,  under  these 
circumstances,  to  be  a  trustee,  instead  of  a  debtor,  would  be  inequit- 
able.    We  know  of  no  rule  of  law  which  requires  us  to  do  so. 

The  injustice  of  charging  the  defendant  as  a  trustee  was  manifest 


to  the  master,  who  doubted  the  wisdom  of  the  previous  action,  recom- 
mending that"  the  defendant  be  so  charged.  The  result  of  the  method 
of  accounting  is  that,  while,  as  partners,  the  plaintilT  received  one- 
third  of  the  profits  and  the  defendant  retained  two*thirds,  yet  after  the 
pliintifT  had  ceased  to  be  a  partner,  he  would,  on  the  basis  of  capitali- 
zation urged  by  aim,  be  entitled  to  more  of  the  profits  than  the  defend- 
ant. To  avoid  this  result,  the  master  included  the  value  of  the  real 
estate,  as  part  of  the  capital  contributed  by  the  defendant,  although  it 
is  not  a  partnership  asset,  and  has  thus  called  forth  the  protest  and 
exception  of  the  plaintiff. 

Another  exception,  if  allowed,  would  result  in  a  like  wrong.  The 
master  awarded  the  plaintiff  an  item  of  $3,498.15,  rgade  up  of  errors 
in  charging  the  general  business  account  with  allowances  for  rtnewal 
and  depreciation  in  machinery  prior  to  the  dissolution.  As  the 
fixtures  and  machinery  were  the  exclusive  property  of  the  defendant, 
the  plaintiff  was  improperly  charged  with  losses  on  them.  The  master 
having  found  the  amount  so  charged  to  the  plaintiff,  awarded  it  to 
him  in  the  accounting,  with  interest,  instead  of  profits.  To  this  the 
plaintiff  excepts,  and  insists  that  it  should  be  considered  as  a  part  of 
his  capital,  and  that  he  should  be  allowed  profits  on  it,  instead  of 
interest  merely  since  the  dissolution.  We  think  the  master  treated 
this  claim-  properly. 

Another  exception  shows  the  practical  impossibility  as  well  as 
the  injustice  of  allowing  the  plaintiff  to  share  in  the  profits  of  the 
defendant's  business  after  the  dissolution.  The  real  estate,  machinery 
and  fixtures,  as  before  stated,  belong  to  the  defendant.  They  are  not 
to  be  sold  so  as  to  bring  the  business  to  a  close,  and  by  that  means 
establish  a  time  when  the  calculation  of  profits  should  cease.  The 
master  adopted  a  day  near  to  the  date  of  the  decree  for  an  account,  to 
wit,  June  21,  1887.  ^^  the  time  when  the  allowance  of  profits  should 
cease  and  substituted  interest  thereafter.  This  meets  with  objection 
by  the  plaintiff,  on  whose  behalf  it  was  urged  that  the  profits  should 
be  calculated  to  a  period  more  approximate  to  the- accounting.  But 
it  is  plain  that  as  the  business  of  the  defendant  cannot  be  brought  to 
a  close  by  any  decree  entered  in  this  case,  it  will  be  necessary  to  fix 
upon  some  time  when  the  calculation  of  profits  should  cease  and  the 
computation  of  interest  begin.  We  have  before  shown  that  the  time 
legally  and  equitably  appropriate  for  the  purpose  is  the  day  when  the 
plaintiff's  interest  in  the  profits  of  the  business  ceased,  to  wit,  Dec.  31, 
1884.  the  day  on  which  he  became  a  creditor  and  the  defendant  became 
his  debtor.  In  short,  the  claim  of  the  plaintiff  for  the  return  of  his 
capital  and  undrawn  profits  before  dissolution  is  a  claim  for  a  debt  on 
which  interest  only  should  be  allowed. 

The  defendant  has  been  making  payments  to  the  receiver,  nearly 
all  of  which  have  been  paid  over  to  the  plaintiff,  and  the  defendant 
has  also  paid  a  very  large  sum  of  money  directly  to  the  plaintiff.  These 
sums  receivec'  by  the  plaintiff  may  amount  to  as  much  as  he  is  entitled 
to,  or  n^'arly  so;  yet,  if  the  plaintiff's  contention  is  correct,  all  these 
payments  are  to  be  charged  to  him  as  profits  merely,  .thu<  leaving  his 
capital  intact.  We  cannot  approve  of  this  method  of  settling  the 
accounts.     We  therefore  sustain  the  exception  of  the  defendant,  and 
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order  the  account  to  be  re  stated  by  allowing  the  plaintiff  interest  in-, 
stead  of  profits  on  his  n^oney  since  the  date  of  his  dissolution. 

The  'plaintiff's  eighth  exception  is  sustained.  The  ^um  of 
$1,736.84  yet  in  the  receiver's  hands  should  not  be  charged  to  the 
plaintiff.  It  is  there  to  pay  costs  and  expenses,  and  the  residue  will 
be  distributed  by  the  master  in  accordance  with  the  rights  pf  the 
parties.  It  will  be  noticed  that  a  part  of  the  money  paid  by  the  de- 
fendant to  the  receiver,  was  paid  as  rent  for  machinery  which  belong, 
ed  to  himself,  and  so  far  as  it  has  been  withdrawn  by  the  plaintiff  on 
the  order  of  this  court,  it  goes  in  relief  of  the  obligation  of  the  de- 
fendant to  the  plaintiff.  But  we  see  no  reason  why  the  defendant 
should  be  required  to  continue  paying  rent  for  his  own  property. 

We  approve  the  master* s  decree  that  each  party  should  pay  one- 
half  the  costs  of  the  proceedings. 

The  first  seven  exceptions  of  the  plaintiff  are  dismissed,, and  the 
eight  is  sustained.  The  df'fendant's  exception,  except  as  to  costs,  is 
sustained.  The  report  is  referred  back  to  the  master  to  state  the 
accounts  between  the  parties  in  accordance  with  this  opinion,  and 
the  master  is  di  ected  to  call  for  a  final  account  from  the  receiver,  and 
proceed  to  settle  and  adjust  it  and  report  distribution  of  the  balance. 
— Adapted  from  County  Court  Reports, 

Danforth's  Appeal. 

{Supreme  Court  of  Pennsyhana.     October  /,  i88S^ 

A  bequest  of  "two  hundred  dollars  a  year  ont  or  the  rents  accruing  under  and  from  said  1e*se 
with  the  Wilkes- Barrc  Coal  and  Iron  Companv.  so  looff  as  th^  naid  lease  runs  and  produces  rtnts 
sufficient  at  least  to  pay  the  legacies  herein  charged  thereon,  to  be  paid  t  early  in  each  and  every  year 
wliile  said  lease  produces  rents  asafoiesaid."  is  not  adeemed  by  the  caiieeliatinn  of  the  lease  after 
the  testator's  death  for  non-payment.  Intlie  a brence  of  an r thing  tending  to  show  the  contrary.it 
must  l>e  held  that  the  testator  intended  the  rents  or  products  of  the  coal  propertv.  In  the  form  of 
statedly  accruing  rents  or  rovaVties  to  be  the  fund  on  which  the  annuity  should  t>e  charged,  In  relief 
of  everr  other  pait  of  his  estate ;  snd  thst  the  then  existing  lease  and  the  name  of  tba  lessee  were 
mentioned  raereli  aa  deacriptive  of  the  property  whence  the  income  to  pay  the  li-gacy  charged  thereon 
was  to  b9  derived. 

Appeal  from  the  decree  of  the  Orphans*  Court  of  Luzerne  County. 

Sterrett,  J.  In  reaching  the  conclusion  embodied  in  the 
decree  from  which  this  appeal  is  taken,  the  learned  judge  of  the 
Orphans'  Court  adopted  the  construction  given  in  S/v/pp  v.  Gaylord^^ 
103  Pa.  St.,  319,  330,  to  another  bequest  in  the  same  will.  That  was 
$500  a  year  to  testator's  wife  during  her  natural  life,  "to  be  paid,  out 
of  the  rents  accruing  under  and  from  the  lease  of  fcoal  to  the  Wilkes- 
Barre  Coal  and  Iron  Company,  if  the  said  rents  fail  not  to  be  paid  ; 
the  same  to  depend  on  the  payment  of  rents  under  said  lease,  suffi- 
cient, at  least,  to  pay  the  legacies  herein  charged  thereon,  and  not  to 
be  paid  out  of  or  charged  on  any  other  part  of"  testator's  estate.  Two 
other  legacies,  one  of  which  is  the  subject  of  this  contention,  were 
charged  on  the  same  property,  but  in  somewhat  different  language. 
Referring  to  these  three  bequests,  the  testator,  in  the  closing  sentence 
of  the  will,  further  directs  that  they  "shall  be  paid  out  only  from  the 
rents  of  the  Wilkes-Barre  C  >al  and  Iron  Company  *  *  *  and  no  other 
part  of  my  estate  is  charged  therewith  "  The  lease  executed  by  tes- 
tator and  others  for   a  term   of  forty  years,  and  contained  a  clause  of 


LACKAWANNA   JURIST.  29 

•forfeiture  on  non-payment  of  rent,  at  the  option  of  the  lessors.  Tes- 
tator's residuary  estate  was  devised  to  his  children,  bhortly  after  his 
decease,  in  1876.  the  lease  was  declared  void  by  decree  of  the  Circuit 
Court  for  non-payment  of  rent.  In  1878  the  exectors  and  other 
owners  united  in  a  lease  of  the  same  premises  to  -other  parties  at  a 
reduced  rental,  under  which  payments  were  made  more  than  suffi- 
cient to  satisfy  the  three  bequests  aforesaid. 

-  hi  Shapp  V.  Gaytord,  supra^  the  court  below,  in  a  clear  and  elabo- 
rate opinion,  which  was  virtually  adopted  by  this  court,  he  d  that  th;^ 
anuuity  of  testator's  will  was  not  extinguished  by  the  forfeiture  of 
the  original  lease,  but  that  the  same  is  payable  out  of  the  retts  or  in- 
come of  the  specific  property  which  was  the  subject  of  the  forfeited 
lease  .ind  is  now  the  subject  of  the  second  lease.  In  other  words, 
that  the  object  of  the  testamentary  charge  was  not  the  lease  itself,  but 
the  rents  of  the  coal  property  described  therein,  that  the  name  of 
the  Wilkes-Barre  Coal  and  Iron  Company  was  used  in  place  of  the 
property  itself,  the  lease  then  in  force  being  regarded  merely  as  the 
channel  through  which  the  rents  or  incomes  so  charged  were  received. 

The  bequest  in  this  case  to  the  Christian  Church  of  Plymouth, 
appellee,  is  •*$2o6  'a  year  out  of  the  rents  accruiug  under  and  from 
said  lease  with  the  VVilkes-Barre,  Coal  and  Iron  Company,  so  long  as 
the  said  lease  runs  and  produces  rents  sufficient  at  least  to  pay  the 
legacies  therein  charged  thereon,  to  be  paid  yearly  in  each  and  every 
year  while  said  lease  produces  rents  as  aforesaid."  The  question  is, 
whether  this  bequest  or  legacy  is  not  also  charged  on  the  rents  or  pro- 
ducts of  the  coal  property  then  leased  to  said  company,  in  same  man- 
ner as  the  annuity  to  testator's  wife.  The  learned  judge  of  the 
Orphans'  Court  held  it  was  and  in  this  we  discover  no  error.  The 
controlling  question  was  settled  in  the  case  above  cited,  and  all  that 
remained  was  to  apply  the  principile.  V\  hile  the  phraseology  of  the 
bequest  is  somewhat  different,  the  testator's  purpose  was  to  charge 
them  all  alike  on  the  same  fund.  This  is  indicated  at  the  close  of  the 
will,  where  the  three  bequests  are  specifically  mentioned,  and  by  nec- 
essary implication  charged  on  the  same  fund,  with  the  declaration  that 
'*no  other  part  of  my  e^^tate  is  charged  therewith."  .That  purpose, 
however,  is  not  discernabic  from  a  single  sentence  of  the  w  ill,  but  from 
the  entire  in>trumer;t.  '1  he  rents  or  products  of  the  coal  property,  in 
the  fcrm  of  st-.tedly  accruing  rents  i»r  royalties,  was  manifestly  the 
fund  out  f  f  which  testator  intended  not  only  the  annuity  to  his  wife, 
but  also  the  other  two  legacies,  to  be  paid,  and  on  which,  exclusively, 
and  in  relief  of  every  part  of  his  estate,  thiy  are  by  necessary  implica- 
tion charged. 

The  then  existing  lea?e  and  the  name  of  the  lessee  are  mentioned 
merely  as  descriptive  of  the  property  whence  the  income  with  which 
to  pay  the  three  legacies  charged  thereon  was  to  be  derived.  The 
lease  of  coal  to  the  Wilkes- Barre  Coal  and  Iron  Company  is  therefore 
to  be  regarded  not  as  in  itself  the  object  of  the  charge,  but  as  descrip. 
tive  merely  to  the  source  whence  was  to  issue  the  rent  or  income  on 
which  the  legacies  were  chargred.  As  was  te  .sely  said  by  the  learned 
president  of  the  d  mmon  Pleas  in  the  case  above  cited:  In  this  view 
the  legacies  \^ould  be  tegardtd  as  .specific,  in  that  the   produce  in  re- 
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tails  of  the  real  estate  then  leased  to  the  company  only  was  charged 
therewith,  and  all  other  parts  of  the  estate  were  discharged,  and  demon- 
strative in  that  the  rents  or  produce  of  the  coal  being  primarily  and 
solely  charged  therewith,  the  particular  lease  was.referred  to  as  the 
channel  through  which  they  were  receivable. 

Neither  of  the  specifications  of  error  is  sustained. 

Deeree  affirmed  and  appeal  dismissed  at  the  costs  of  appellants. — 
Pittsburgh  Legal  Journal. 


ADVICE  TO  LAWYERS. 


Be  brief,  be  pointed  ;  let  your  matter  stand 

Lucid  in  order,  solid,  and  at  hand  ; 

Spend  not  your  words  on  trifle«<,  but  condense ; 

Strike  with  the  mass  of  thought,  not  drops  of  sense ; 

Press  to  the  close  with  vigor  once  begun, 

And  leave  (how  hard  the  task !)  leave  off  when  done. 

Who  draws  a  labored  length  of  reasoning  out. 

Puts  straw  in  line,  for  winds  to  whirl  about ; 

Who  drawls  a  tedious  tale  of  learning  o*er, 

Counts  but  the  sands  on  ocean's  boundless  shore. 

Victory  in  law  is  gained,  as  battles  fought. 

Not  by  the  numbers^  but  the  forces  brought. 

What  boots  success  in  skirmish  or  in  fray. 

If  rout  and  ruin  following  close  the  day? 

He,  who  would  win  his  cause  with  power  must  frame 

Points  of  support,  and  look  with  steady  aim  ; 

Attack  the  weak,  defend  the  strong  with  art. 

Strike  but  few  blows,  but  strike  them  to  the  heart ; 

All  scattered  fires  but  end  in  smoke  and  noise, 

The  scorn  of  men,  the  idle  play  of  boys. 

Keep,  then,  this  first  great  precept  ever  near. 

Short  be  your  speech,  your  matter  strong  and  clear, 

£arnes|t  your  manner,  warm  and  rich  your  style, 

Severe  in  taste,  yet  full  of  grace  the  while : . 

And,  for  your  conduct,  let  your  actions  b* 

Marked  with  full  truth  and  strictest  honesty. 

Let  dignity  aiid  manhood  ever  stand 

Among  your  graces,  fully  in  command  ; 

Rear  up  your  head  above  mean  deeds ;  nor  fix 

Your  approving  signia  on  petty  tricks. 

The  lawyer's  character  makes  strong  the  laws 

He  urges  in  support  of  any  cause. 

Impregnable  he  stands — of  no  avail 

The  arts  of  those  who  would  his  name  assail. 

By  deeds  of  right  intrenched — a  solid  rock 

That  all  the  powers  of  evil  cannot  shock — 

So  may  you  reach  the  loftiest  heights  of  fame. 

And  leave  when  life  is  past,  a  deathless  name.  . 
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A  well  known  Western  judge,  who  was  so  unfortunate  as  to 
stutter  somewhat,  in  effecting  the  settlement  of  an  account  with  a 
par^^imonious  neighbour,  found  it  impossible  to  make  change  within 
three  cents.  Some  days  after,  while  the  judjge  was  on  the  bench,  in 
the  midst  of  a  very  important  case,  the  avaricious  man,  whose  brains 
could  not  rest  while  the  three  cents  were  absent  from  his  pocket 
appeared  in  the  court  room,  and  unceremoniously  desired  the  judge  to 
grant"him  an  interview.  The  judge  arrested  the  progress  of  the  case, 
and  addressing  the  counsel,  said  apologetically,  *'St-stop,  a  f-f-few 
moments,  p  p  please,  t-t-tiil  I  speak  to  my  neighbour  P."  He  there- 
f'^re  descended  from  the  bench,  and  accompanied  P  to  a  private  room, 
where,  as  he  expected,  he  received  a  demand  for  the  delinquent  three 
cents.  •  He. paid  it,  obtained  a  receipt,  and  returned  to  the  court-room, 
convulsing  every  one  present  by  the  following  remark  : — Th-they  s-say, 
that  at  th-the.  m-moment  any  one  d-d  dies,  another  is  b-b-born,  and 
th-the  s-soul  of  th  the  one  th-that  d  d  dies  gog-gog-goes  into  th-the 
b-b  body  of  th  the  one  that's  b-bborn.  Now,  when  n-neighbour  P.P-P- 
P.  was  b.-b  born,  non-non-non-nobody  died." 
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Mullen  vs.  Filer  &  Livey. 

{Common  Pleas  of  Lackawanna  County^  January  7,  rSfg^ 

The  feet  that  a  boiler  had  a  crack  in  It  throagh  whicli  the  water  leaked,  and  of  which  the  taper- 
htcndent  of  the  company  ovniox  the  boiler  had  notice,  does  not  abaolntely  fix  the  liabillt:  for 
iajariee  rcsnltlns  from  an  explosion  of  the  boiler  caused  by  a  lack  of  water  .  upon  the  compaaj 
where  there  is  evidence  that  it  couM  have  been  kept  properly  snpplied,  and  that  the  lack  of  snfident 
water  was  dae  to  the  neffiigence  of  the  fireman.  Where  a  referee  finds  that  the  explosion  was  dne 
W  tneh  neglegetice  the  Court  will  not  disturb  his  findiuK, 

It  mast  be  remembered  that  the  findinxs  of  fact  by  a  referee  cannot  be  disturbed  if  there  is  anv 
saflkicnt  evidence  to  sustain  them.  In  this  respoct  they  have  the  conclusive  effect  of  the  Terdict  of 
a  Jnrr. 

Exceptions  to  the  report  of  a  referee.  No.  223,  April  T.,  1883. 
The  plaintiff  was  injured  by  the  explosion  of  a  boiler  and  brought 
suit  for  damages. 

Arch  BALD,  P.  J.  The  plaintiff  was  a  laborer  in  the  employ  of 
the  defendants  and  while  so  employed  was  seriously  injured  by  the 
explosion  of  a  boiler.  This  action  is  brought  to  recover  for  these 
injuries  upon  the  alleged  ground  that  the  boiler  was  unsafe  for  use. 
The  referee,  however,  has  not  so  reported,  but  on  the  contrar}',  has 
found  that  the  accident  was  due  to  the  negligence  of  Mackey,  the 
fireman,  a  fellow  worknan  with  the  plaintiff. 

What  occasioned  the  explosion  is.  more  a  matter  of  theory  than 
of' direct  evidence.  The  boiler  was  not  new>  but  it  was  not  necessar- 
ily, therefore,  unftt  for  use.  It  had  been  fully  repaired  by  competent 
parties  not  very  long  before  the  accident,  and  even  Mackey,  the 
fireman,  upon  whose  testimony  the  plaintiff  principally  relies,  says 
he  did  not  consider  it  unsafe  until  that  morning.  It  did  not  burst  at 
the  crack  which  had  opened  in  the  side  a  few  days  previously  nor 
under  the  evidence  was  this  crack  a  proof  of  insecurity  or  structural 
weakness.  The  chief,  if  not  the  only  disturbance  from  it,  was  that  it 
allowed  the  water  in  the  boiler  to  leak  away.  This  the  superintend* 
ent  and  the  fireman  endeavored  to  remedy  at  the  time  by  gumming  and 
wedging  it.  It  is  difficult  to  believe  that  the  leak  was  so  great  that 
the  boiler  could  not  be  kept  properly  supplied  with  water.  This, 
however,  as  I  gather  it,  is  the  impression  intended  that  the  findings  of 
fact  by  a  referee  cannot  be  disturbed  if  there  is  any  sufficient  evidence 
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to  sustain  them.  In  this  respect  they  have  the  conclusive  effect  as 
the  verdict  of  the  jury ;  and  in  view  of  the  other  evidence  in  the  pres- 
ent case,  I  certainly  cannot  say  that  the  referee  wa&  bound  to  accept 
Mackey*s  version  of  the  cause  of  the  accident.  So  far  as  his  testimony 
assails  the  safety  and  strength  of  the  boiler  it  is  opposed  to  the  testi- 
mony of  several  other  creditable  witnesses,and  we  may  well  bear  in  mind 
that  this  fireman,  if  in  fault,  would  naturally  incline  to  shift  the  blame 
from  himself  to  some  one  else.  The  referee  finds  that  he  was  in  fault 
in -letting  the  water  get  too  low  in  the  boiler  and  there  is  sufficient  and 
satisfactory  evidence  to  sustain  this  conclusion.  Mr.  R.  C.  Clark,  an 
apparently  indifferent  witness  and  one  of  long  experience  with  boilers, 
testifies  that  upon  examining  the  pieces  of  the  boiler  after  it  had 
burst  he  found  by  the  marks  of  the  water  that  it  was  too  low  while 
on  the  other  hand  the  thickness,  wear  and  tear  being  allowed  for,  and 
that  excepting  the  leak,  everything  looked  good.  He  further  suggests 
that  had  the  fireman  been  sitting  down  on  the  bank  below  the  boiler, 
where  they  pumped  the  water,  he  could  not,  had  there  been  plenty 
of  water  in  it,  escape  being  scalded  by  it.  Other  witnesses,  also  able  to 
speak  from  experience,  ascribe  the  accident  to  the  same  cause.  The 
exceptions  of  the  plaintiff  have  therefore  no  legal  merit.  They  merely 
amount  to  this  :  That  the  referee  has  believed  the  evidence  on  the 
side  of  the  defendants  rather  than  on  that  of  the  plaintiff. 

This  the  Court  cannot  remedy.  While  therefore  we  must  sjonpa- 
thize  with  the  plaintiff  in  his  misfortunes,  the  defendants  are  not 
convicted  of  blame  and  the  plaintiff  cannot  hold  them  in  damages  for 
his  injuries. 

The  exceptions  are  overruled  and  judgment  directed  to  be  entered 
upon  the  report  of  the  referee  in  favor  of  the  defendants. 

Conrad  vs.  Conrad. 
{Common  Pleas  of  Lackawanna  County y  January  7,  t88g^ 

Pcncnal  service  of  m  tnbpoena  in  divorce  ovUldc  of  the  State  amountt  to  nothing. 

When  the  parties  were  domiciled  onUlde  of  the  State  at  the  tine  of  their  marriagoaad  niao  at 
the  time  of  the  commission  of  the  act  l>y  the  respondent,  on  «bich  the  Ubellant  relies  for  a  divorae,  a 
Pennsylvauia  Court  has  no  Jurisdiction  ofthec^M,  unless  the  respondent  is  In  some  particalar  vagr 
hrought  within  itsjnrisdiction. 

Redress  should.  In  such  ease,  be  touffht  In  the  forum  of  the  respondent. 

Petition  for  divorce  on  the  grounds  of  desertion.  The  subpoena 
was  served  upon  the  respondent  in  Green  County,  Iowa.  The  evi- 
dence showed  that  the  marriage  was  contracted  in  Chicago  and  that 
the  desertion  occurred  there. 

Archbald,  P,  J.  There  can  be  no  decree  of  divorce  in  this 
case.  The  attempted  personal  service  of  the  subpoena  outside  of  the 
State  amounts  to  nothing ;  {Ralston' s  App,,gi  Pa.  133,  Briggs  v.  Briggs^ 
I  C.  P.  Rep.  64).  The  only  course  to  pursue  where  the  respondent  is 
beyond  the  limits  of  the  State  is  that  marked  out  by  the  statute — by 
alias  subpoena  and  publication. 

But  a  still  more  serious  objection  is  met  with.  Upon  looking 
into  the  depositions  it  appears  that  the  parties  were  married  in  Chicago 
and  that  the  libellant  was  deserted  by  her  husband  there.  Subse- 
quently she  came  to  this  State.  This  gives  us  no  jurisdiction  to  decree 
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a  divorce.  While  the  statute  allows  the  Courts  of  this  State  to  take 
cognizance  of  causes  of  divorce  originating  without  the  State,  this  is 
subject  to  the  limitation  that  in  some  way  the  respondent  is  brought 
within  our  jurisdiction.  Where  after  ihe  cause  of  divorce  has  arisen 
the  injured  party  betakes  his  or  herself  to  this  State,  he  or  she  cannot 
thereby  draw  the  domicil  of  the  other  party  into  it  so  as  to  give  us 
jurisdic:ion.  Redress  must  be  sought  to  such  cases  in  the  forum  of 
the  respondent.  {Bishop  v.  Bis/top,  30  Pa.  412,  Coivin  v.  Reed,  55  Pa.  St. 
Ill,  Red  y  Elder,  62  Pa.  St.  308;  Ralstotis  Appeal,  gz  Pa.  St.  133.) 
Great  injustice  and  hardship  would  result  from  any  other  ru'e,  and 
this  is  well  illustrated  in  the  recent  case  of  Board  of  Charities,  etc.,  of 
Philadelphia  v.  Moore,  6  Pa.  C  C.  Rep.  66.  The  libel  is  dismissed  at 
the  cost  of'  the  libellant. 


Skeels  vs.  Ferris. 

{Common  Pleas  of  Lackawanna  County,  fanuary  7,  i88g^ 

TpoQ  the  death  ofm  defendant  in  a  Jadxmcat,  the  orderly  coarse  1«,  after  having  aanested  the 
Ac*  of  record  in  the  case,  to  itaue  a  acire  f«cias  or  a  rule  upon  h<s  person*!  representstivce  to  show 
caaae  «hy  they  ahonld  not  be  sabstilnted  a«  parties  therein,  according  to  the  a7th  Section  of  the 
Act  a4th  February  1834. 

A  writ  of  scire  fadxa  mntt  correspond  to  the  record  00  which  it  Is  founded. 

The  plaintiff  issued  a  scire  facias  on  judgment,  No.  492,  April 
Term.  1880  in  the  Court  of  Common  Pleas  of  Lackawanna  County 
"to  show  cause  why  the  said  Harriet  N.  Ferris,  executrix  of  the  lost 
will  and  testament  of  Theron  Ferris,  deceased,  should  not  be  substi- 
tuted as  defendant  in  the  place  and  stead  of  the  said  Theron  Ferrrs, 
deceased ;  and  also  to  revive  the  judgment  and  continue  the  lien  et 
guare  executionem  non  with  notice  to  terre  tenants.'*  Harriet  N.  Fer.is 
pleaded  "no  such  person  as  the  plaintiff  in  -existence,  no  land  bound 
by  the  lien  of  the  judgment,  and  nul  tiel  record,  with  leave,  etc."  The 
jury  gave  a  verdict  in  favor  of  the  plaintiff  and  the  defendant  asked 
for  a  new  trial. 

Archbakd.  p.  J.  The  proceedings  in  this'  case  are  too  irregu- 
lar to  sustain  a  judgment  on  the  verdict.  They  are  supposed  to  be 
based  upon  the  judgment  in  No.  492,  April  T.  1880,  obtained  by  the 
«ime  plaintiff  against  Theron  Ferris,*  Mr  Ferris  bein^r  now  dead  it 
would  have  been-  in  orderly  course,  after  having  suggested  the  fact  of 
record  in  that  case,  to  issue  a  scire  facias  or  a  rule  upon  his  personal 
representatives  to  show  cause  why  they  should  not  be  substituted  as 
partities  therein,  according  to  27th  Section,  Act  24,  February  1834, 
(P.  L.  yj.)  Upon  this  a  judgment  of  substitution  must  be  obtained 
before  the  case  is  in  shape  for  further  proceedings,  Hill  v.  Truly,  117 
Pa.  St.  320.  After  such  substitution,  a  scire  facias  to  revive  the  lien 
or  of  guare  executionem  non  could  properly  issue  but  not  before. 

The  plainliff  has  endeavored  to  combine  these  distinct  processes 
into  one.  The  scire  facias  wi  h  which  we  have  lo  deal  is  both  to  sub- 
stitute and  to  revive  the  lien.  In  this  the  plaintiff  has  grasped  at 
too  much  The  rec^od  upon  which  the  scire  facias, as  a  scire  facias  to 
revive,  is  founded  doe«  not  correspond  with  recitals  in  the  writ.  This 
stands  as  the  plaintiff's  declaration  and  according  to   it  they  must 
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recover  if  at  all     They  practically  declare  on  one  thing  and  seek  to 
recover  on  another.     This  gannot  be  sustained. 
The  rule  for  a  new  trial  is  made  absolute. 


Tracy  &  Wilson  vs,  Haggerty. 

{Common  Pleas  of  Lackawanna  County,  Janfary  7,  iS8g.) 

An  Affidavit  ofdef^pnse  most  state  a  defense  and  not  merely  wgoeA  one. 

Plaintiffs  declared  upon  a  check  given  by  the  defendant,  alleging 
that  the  defendant  had  stopped  payment.  The  declaration  also  con- 
tained additional  counts  for  work  and  labor  done,  etc.  A  copy  of  the 
check  was  filed.  The  defendant  put  in  an  affidavit  setting  forth  that 
he  had  a  just  and  complete  defense  to  part  of  the  plaintiffs  claim,  of 
the  nature  following,  to  wit: 

"Plaintiffs*  claim  is  based  upon  a  check  for  $260.50  given 
them  by  defendant  upon  which  deponent  afterwards  stopped  pay- 
ment.  That  the  deponent  during  the  year  1886  was  the  owner  of 
a  mare  and  3  colts  which  said  stock  was  at  Eminence,  Ky.;  that  he 
was  desirous  of  having  said  stock  shipped  to  Scranton,  Pa.,  and  that 
plaintiffs  were  about  to  ship  a  car  load  of  horses  from  Kentuky  to 
and  through  Scranton  and  that  deponent  agreed  with  said  plaintiffs  that 
they  should  bring  said  mare  and  3  cohs  in  their  car  load  and  that 
deponent  would  pay  them  his  pro  rata  share  of  the  expense  of  trans- 
portation of  said  stock.  That  plaintiffs  did  bring  said  mare  and  3 
colts  to  Scranton  as  agreed  upon  and  delivered  them  to  deponent,  and 
that  deponent  give  the  party  in  charge  of  said  stock  his  check  for  said 
sum  of  $260.50  payable  to  plaintiffs.  That  deponent  beh'eved,  at  the 
time  of  giving  said  check,  that  the  amount  was  proper  and  correct 
according  to  agreement.  That  at  the  time  the  check  was  given  it  was 
at  night  at  the  railway  station,  and  that  he  did  not  have  time  and 
opportunity  to  examine  into  the  correctness  of  the  amount.  That 
depondent  afterwards  discovered  that  the  amount  was  not  correct, 
and  was  largely  in  excess  of  the  amount  due  plaintiffs.  That  the 
amount  was  made  up  as  follows,  to  wit : 

To  sending  man  to  Eminence  for  stock,        -        $    7.50 
"  R.  R.  charge  to  Lexington,     -  -  15.00 

*•  Keeping  same  at  Lexington,  -  -  4.00 

**  Delivering  4  head  at  Scranton,  -  120.OO 

'*  W.  B.  Crabbs  bill  on  horses,  -  -  109.50 

"  3  new  halters,  ...  4.50  $260.50 

That  item  $109.50  alleged  by  plaintiffs  to  have  been  paid  to  W. 
B.  Crabbs  was  unauthorized  by  deponent,  and  that  deponent  did  not 
owe  the  said  Crabbs  anything  at  that  time. 

That  it  was  unecessary  to  send  a  man  to  Eminence  for  stock  and 
was  not  authorized  by  deponent. 

That  the  pro  rata  share  of  deponent  for  transportation  of  stock 
would  not  exceed  forty  dollars. 

That  d'»ponent  therefore  does  not  owe  plaintiff  more  than  $63.50 
with  interest  from  2i  August,  1886,  which  said  amount  he  is  ready 
and  willing  to  pay,  all  of  which  deponent  expects  to  be  able  to  prove 
at  the  trial  of  said  case." 
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PlaintifTs  took  out  a  rule  to  show  cause  why  judgment  should 
not  be  entered  for  want  of  sufficient  affidavit  of  defense. 

Archb^LD,  p.  J.  The  question  is  whether  the  affidavit  overcomes 
the  prima  feuie  effect  of  the  check  given  by  defendant  to  the  plaintiff 
as  to  such  items  of  their  bill  as  the  defendant  disputes.  It  is  a  fair 
criticism  of  the  affidavit  that  it  suggest  a  defense  (Either  than  states 
one.  There  is  on  doubt  that  if  the  plaintifT  without  authority  paid  to 
W.  B.  Crabbs  a  bill  which  the  defendant  did  not  owe,  this  could  not 
be  the  basis  of  a  valid  claim  against  him.  But  the  difficulty  is  that 
prima  facie ^  by  giving  the  check,  defendant  has  recognized  the 
validity  of  such  payment  and  claim.  To  overcome  this  we  must  have 
the  facts  which  surround  this  matter.  Many  such  were  stated  orally 
by  counsel  at  the  argument,  but  we  cannot  regard  them  in  that  shape. 
They  must  be  set  out  in  the  affidavit.  The  same  may  be  said  with 
regard  to  the  defendant's  claim  that  it  was  unnecessary  to  send  a  man 
to  Eminence  for  the  stock  to  be  forwarded  and  for  which  a  change  of 
$7.50  appears  in  the  plaintiffs  bill  as  the  cause  stands  upon  the  check, 
it  was  presumtively  necessary.  We  need  the  facts  in  order  to  show 
that  it  was  not. 

The  statement  that  the  pro  rata  share  of  the  expenses  of  trans- 
portation which  defendant  says  he  was  alone  to  pay,  would  not  exceed 
forty  dollars,  is  a  mere  conclusion.  What  were  the  whole  expenses 
and  between  what  number  of  head  of  .stock  to  be  divided  are  inquiries 
which  the  defendant  must  satisfy,  in  order  to  substantiate  his  state- 
ment 

ft  follows,  that  the  affidavit  as  it  stands  is  entirely  insufficient. 
But  lest  we  may  do  injustice  by  an  immediate  order  for  judgment  we 
will  give  the  defendant  opportunity  to  enlarge  his  facts  if  he  is  able. 
Let  the  defendant  file  a  sufficient  supplemental  affidavit  of  defense 
within  ten  days,  or  otherwise  judgment. 


Read  vs.  Church  of  St.  Ambrose. 
Church  guild — Church  building — Authority  of  vestry, 

A  church  ^ild  which,  with  the  assent  of  the  yestry.  pvts  np  a  building  adjoining  the  eburcb 
fcr  parish  purposes  irenerally,  cannot  deny  the  authority  of  the  vestry  and  use  the  baddlng  for  pur- 
P«ies  not  eonnected  with  the  intereits. 

The  permiaaion  giyen  by  the  vestry  was  merely  a  license  to  occupy  during  theplMturo  of  th« 
chorch.and  this  occupation  could  lie  put  an  end  to  whenever  the  interests  of  the  chnrcbi  In  th«lr 
opinion,  required  it. 

A  license  granted  for  a  valuable  consideration  may  not  be  revoked,  but  a  license  enjoyed  at  the 
^U  of  the  owner  is  revocable,  and  damages  cannot  be  recovered  for  such  revocation. 

Feb.  37,  1888.  Motion  for  rule  to  take  off  non  suit  voluntarily 
suffered  by  plaintiff,  with  leave  to  move  to  strike  it  off.  C.  P.  No.  4, 
Philadelphia  Co.     March  T..  1887,  No  825. 

D,  M.  M,  Collins  and  W.  W.  Wiltbank,  for  plaintiff, 
/.  Bayard  Henry  and  Lawrence  LewiSj  fr.,  fdr  defendant. 
Thayer,  P.  J.,  May  5,  1888.— The  plaintiffs,  members  of  the 
Church  of  St.  Ambrose  and  others,  were  associated  as  a  church  guild, 
that  is,  a  church  society  or  agency  for  the  purpose  of  adancing  the  in- 
terests of  the  church  of  St.  Ambrose,  carrying  on  its  work  and  promo- 
ting its  growth.  It  was  a  church  society  originated  by  the  rector  of 
the  church.  Rev.  William    H.  Harrison.     The  vestry  on   February  7, 
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1885.  gave  the  guild  permission  to  put  up,  a  building  adjoining  the 
church  and  communicating  with  it,  for  the  u<;e  of  the  guild  and  for 
parish  purposes  generally.  The  money  to  defray  the  expense  was 
raised  by  church  fairs,  by  the  Sunday-<(chool,  choir  and  indiv  dual 
contributions.  Church  meetings  of  all  kinds  were  held  there,  and  the 
guild  also  used  it  for  its  regular  meetings.  After  they  had  done  so 
for  some  time,  they  undertook,  without  the  consent  of  the  vestry  and 
without  any  authority  whatever,  to  rent  the  building  for  particular 
occasions  to  outside  parties  having  no  connection  with,  or  interest  in 
the  Church  of  St.  Ambrose.  Dissatisfied  with  this  and  finding  that 
the  plaint.'ffs  were  inclined  to  deny  the  authority  of  the  vestry  over 
the  church  property,  and  to  set  up  an  independent  right  in  themselves, 
the  vestry,  on  December  27,  1886.  adopted  a  resolution  prohibiting 
the  use  of  the  building  by  the  plaintiffs.  The  plaintiffs  then  brought 
J;his  action  against  the  church,  to  recover  damages  for  being  excluded 
from  the  building. 

The  minutes  of  the  church  and  all  the  evidence  in  the  case  show* 
that  the  occupation  of  the  building  by  the  church  society  was  alto- 
gether a  permissive  occupation  enjoyed  at  the  will  of  the  church,  for 
its  benefit,  and  in  entire  subordination  to  its  authority.  It  cannot  fora 
moment  be  pretended  that  the  vestry  intended  to  part  with  their 
control  over  the  building,  which  was  erected  on  the  church  grounds, 
and  was  as  much  the  property  of  the  Church  of  St.  Ambrose  as  the 
church  building  itself,  pr  that  they  intended  to  grant  to  the  plaintiffs 
any  estate  in  the  premises,  or  any  independent  or  irrevocable  rights 
whatever.  They  were  perfectly  aware  that  the  canons  of  the  church 
prohibited  their  doing  that  without  the  consent  of  the. bishop  and  the 
standing  committee  of  the  dioce.se.  The  license  given  to  the  plain- 
tiffs was  a  license  to  occupy  during  the  pleasure  of  the  church;  and 
the  vestry,  which  is  the  governing  body  of  the  church  and  the  custo- 
dian  of  its  property,  had  an  undoubted  right  to  put  an  end  to  that 
occupation  whenever  the  interests  of  the  church,  in  their  opinion,  re- 
quired it.  Such  a  case  has  no  resemblance  to  Rerick  v.  AVr«,  14  S.  & 
K.  267,  and  kindred  cases,  relied  on  by  the  plaintiffs,  in  which  it  has 
been  decided  that  a  license  may,  under  certain  circumstances,  become 
an  agreement  for  a  valuable  consideration  which  cannot  be  revoked ; 
as  where  a  license  having  been  given  to  use  the*  water  of  a  stream,  and 
a  large  expense  having  been  incurred  upon  the  faith  of  it  in  the  erec- 
tion of  a  saw  mill,  it  was  held  that  the  license  could  not  be  revoked  at 
the  pleasure  of  the  grantor.  But  there  is  a  wide  difference  between 
the  grant  of  the  temporary  use  revocable  at  the  will  of  the  grantor, 
and  a  license  for  a  permanent  occupation  upon  the  faith  of  which 
money  is  expended  ;  Hepburn  v.  McDowell,  17  S.  &  R.  384.  And  that 
is  the  difference  between  Rerich  v.  Kern  in  the  present  case.  The 
principle  upon  which  that  case  was  decided  was  the  principle  of  equit- 
able estoppel.  It  was  ruled  that  the  revocation  under  the  circum- 
stances would  have  been  a  fraud,  and  that  to  prevent  it  a  chancellor 
would  turn  the  owner  of  the  soil  into  a  trustee  ex  maleficio:  Swartz  v. 
Swar/J8f4?a.  358 ;  I/ullv^  McCaulcy,  53  Pa.  209;  Dake  y,  Johnston,  55 
Pa.  169.  This  was  done,*  of  course,  at  the  expense  of  the  statue  6f 
frauds.     But  the  doctrine  is  hot  to  be  applied  to  wofk  injustice,  but 
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only  to  prevent  it,  as  in  Rerick  v.  Kern.  Nor  is  a  m«re  licence  at  will 
to  be  turned  into  a  perpetual  estate  in  violation  of  the  statute  of 
frauds,  nor  is  the  doctrine  to  be  applied  to  any  case  where  thi*  circum- 
stances show  that  the  license,  although  granted  for  a  valuable  consid- 
eration, was  not  intended  to  impair  the  grantor's  control  of  his  own 
property,  and  was  from  its  nature  plainly  intended  to  be  revocable : 
BroHsoM  V.  City  of  Philadelphia^  47  Pa.  330.  It  cannot  be  doubted 
that  inthe  present  case  the  vestry  might  at  any  time  remove  the  guild 
building  from  the  church  p-operty  if  they  should  be  satisfied  that  the 
interests  of  the  church  required  it ;  as.  for  example,  if  they  wished  to 
enlarge  the  present  church  edifice,  or  to  build  a  new  one,  and  the 
ground  should  be  required  for  that  purpose.  If  they  could  remove 
the  building  at  their  pleasure,  they  could,  of  course,  put  an  end  at  any 
time  to  the  plaintiffs  permissive  occupation.  The  plaintiffs  have  no 
estate  in  the  land,  and  no  right  of  permanent  occupation.  The  cost 
of  the  edifice  did  not  come  out  of  their  pockets,  but  was  supplied  by 
those  who. thought  thereby  to  advance  the  interests  of  the  church 
and  promote  its  prosperity.  The  right  which  the  plaintiffs  had  as 
members  of  a  church  society  or  guild  existing  within  the  church  itself 
was  a  right  to  use  the  building  during  the  pleasure  of  the  church 
authorities  who  had  granted  it.  They  had  no  greater  right  than  this, 
and  in  seeking  to  recover  damages  against  the  church,  in  the  present 
action,  for  revoking  their  license  to  occupy,  they  are  endeavoring  to 
turn  a  license  enjoyed  at  the  will  of  the  owner  into  a  permanent  estate, 
and  to  recover  the  price  of  it.  They  deserve  no  countenance  in  such 
an  enterprise. 

If  church  guilds,  which  have  often  been  influential  agents  in  the 
prosecution  of  the  work  of  the  church,  are  to  grow  into  such  dimens- 
ions that  they  may  usurp  the  rights  of  the  church  itself  and  seize  upon 
its  property,  the  sooner  the  old  ones  are  abolished  and  the  more  stren- 
uously the  orgranization  of  new  ones  is  opposed,  the  better  for  the 
church. 

Rule  refused. — County  Court  Reports, 
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James  Nichols  vs,  Asa  A.  Nichols,  et  aL 
{jOourt  of  Common  Pleas  of  Lackawanna  County,  January  7,  i88g.) 

CHALLENGE  TO  JURORS— RESULTING  TRUSTS — EVIDENCE. 

The  fact  that  a  Juror  has  formed  an  opinion,  which  la  based  upon  what  was  told  him  by  a 
eertaln  person,  but  who  says  that  If  It  should  turn  out  froxa  the  evidence  that  what  that  per- 
son told  him  was  untrue,  he  could  lay  aside  his  opinion  and  not  aUow  It  to  Influence  him  In  his 
rerdlct— Is  not  ground  for  a  challenge  for  cause. 

The  fact  that  a  Jiitor  Is  associated  In  public  ofllce  with  an  attorney  In  the  cause,  occupies 
the  same  ofllce  with  him,  but  Is  not  connected  with  his  law  practice,  and  has  beard  the  case 
talked  about  a  little  in  the  ofllce,  does  not  make  him  Incompetent  if  he  swears  that  he  can  render 
%  rerdlct  according  t3  the  law  and  the  evidence  as  developed  at  the  trial. 

Where  a  plaintiff  denies  the  c:>nslderatlon  mentioned  in  a  deed,  and  seeks  to  prove  a  differ- 
ent consid:»'atlon,  which  would  give  rise  to  a  trust  in  his  favor,  he  must  do  so  by  evidence  that 
la  clear,  ezpUdt,  and  unequivocal.   No  fact  can  be  left  to  inference. 

Gases  raying  on  such  equitable  matters  u-e  not  like  ordinary  trials  at  law,  where  any  evi- 
dence reasonably,  tending  to  prove  a  fact,  must  be  submitted  to  be  passed  upon  by  the  jury. 

Where,  prior  to  the  Act  of  ISiS,  a  husband  reduced  the  personal  property  of  his  wife  to 
poasesBlon  and  bought  real  estate  with  it.  no  trust  resulted  to  bis  wife. 

An  offer  to  prove  that  the  consideration  of  a  deed  is  not  the  consideration  mentioned  there- 
in, bat  the  conveyano3by  alegateo  (who  was  a  married  woman)  of  the  residuary  estate  of  a 
certain  deceased  person,  will  be  rejected,  where  it  is  not  shown  what  portion  of  the  residuary 
estate  was  real  estate,  and  what  personal  property. 

The  fact  that  the  alleged  trustee  declared  that  the  land  in  question  belonged  to  the  cestui 
que  trust,  is  not  evidence  to  rebut  the  presumption  arising  from  the  trustee  taking  the  deed  in 
his  own  name. 

it  Is  not  the  legal  conveyance,  or  the  transfer  of  it,  that  creates  the  trust,  but  the  declaration 
of  it,  except  in  the  case  of  resulting  trusts,  or  such  as  the  law  implies  from  the  transaction,  and 
benoe  the  evidenon  that  th  3  grantee  holds  the  trust,  should  be  as  certain  aslthat  which  is  required 
to  prove  the  transmission  of  title. 

Ejectment  against  the  legatees  of  an  alleged  trustee.  The  facts 
are  stated  at  large  in  the  opinion. 

W,  W.   Watson,  for  plaintiff. 

A,  /.  Smith,  H.  N,  Patrick,  E.  Miles,  L.  Amerman,  E.  Merrificld, 
for  defendants. 

GUNSTER,  J.  In  selecting  jurors  for  the  trial  of  this  case,  Mr. 
Parker,  who  had  been  recalled  into  the  box,  was  asked  by  counsel  for 
the  plaintiff,  "Have  you  expressed,  or  do  you  entertain,  an  opinion 
as  to  the  merits  of  this  cause  ?''  and  answered,  ''Yes  sir."     On  cross- 
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examination  be  further  testified  that  this  opinion  was  based  upnn 
what  had  been  told  him'by  Mr.  Bingham  and  some  other  reports; 
that  if  what  Mr.  Bingham  had  told  him  was  not  true,  if  it  was  not 
sustained  by  the  evidence  in  the  case,  the  opinion  formed  upon  what 
had  been  told  him  would  not  influence  him  in  his  verdict,  and.  in 
answer  to  a  question  by  the  Court,  he  replied  that  •  he  thought  he 
conld  be  sworn  as  a  juror,  listen  to  the  testimony  of  the  witnesses 
and  the  charge  of  the  Court,  and  render  a  verdict  independent  of  what 
opinion  he  had,  and  that  he  would  try  to  do  so.  Plarntiff's  challenge 
for  cause  was  overruled  to  which  plaintiff  excepted. 

Mr.  Ryan,  another  juror,  was  also  challenced  for  cause.  Af  er 
having  been  sworn  on  his  voir  dire^  he  answered  in  reply  to  questions 
by  plaintiff's  counsel  that  he  was  an  occupant  of  Mr.  Amerman*s  office; 
that  he  was  his  (Mr.  Amerman's)  Deputy  Controller;  and  that  he  had 
heard  the  case  talked  about  there;  a  very  little.  On  cross-examination 
he  testified  that,  after  he  heard  the  evidence  in  the  case  and  the 
charge  of  the  Court,  he  could  render  a  verdict  in  accordance  with  thel 
evidence  and  the  law  as  given  him  by  the  Court,  and  that  he  would 
do  so.       • 

Mr.  Amerman  was  of  counsel  for  the  defendants  in  the  selection 

of  the  jury  and  the  trial  of  the  cause.     He  is  City  Controller  of  the 

.  City  of  Scranton,  and  Mr.  Ryan  testified  that  he  was  his  deputy  and 

had.no  connection  with  his  law  office  or  his  law  business,  and  the 

challenge  for  cause  was  overruled  and  plaintiff  excepted. 

Both  the  jurors  named  were  challenged  peremptorily,  and  twelve 
jurors,  against  whom  no  cause  was  alleged,  were  duly  sworn  and  by 
these  twelve  the  verdict  was  rendered. 

We  think  that  the  case  of  juror  Parker  clearly  falls  within  the 
third  portion  of  the  rule  laid  down  by  Justice  Paxton  in  Allison  v. 
Commonwealth^  3  Outerbridge  17,  "A  mere  opinion  or  impression 
which  is  not  fixed,  and  which  is  not  based  upon  the  evidence  of  a 
former  trial  does  not  disqualify,  provided  the  juror  can  act  impartially, 
and  render'a  verdict  upon  the  evidence  and  upon  that  alone,  uninflu- 
enced by  such  previously  formed  opinion  or  impression." 

It  is  contended,  however,  that  the  rule  quoted  has  application 
only  to  criminal  cases.  On  the  contrary  we  find  substantially  the 
same  rule,  and  based  on  the  same  reason,  in  civil  cases.  \r\  McCamland 
v.  McCamlandj  i  Yeates  372,  the  Court  say,  "It  were  much  to  be 
wished  that  the  minds  of  jurors  should  be  as  white  paper,  but  it  can 
scarcely  be  expected,  where  they  come  de  vicineto.  Every  judicial, 
as  well  as  political  system,  has  its  disadvantages  as  well  as  advantages. 
*  *  *  *  Some  of  the  jurors  may  have  received  improper  impress- 
ions there.    But  prejudicing^  and  giving  an  impression  on  the  statement 
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of  certain  facts,  are  very  different  things — the  first  implies  a  strong 
disposition  to  favor  the  one  side  or  the  other,  a  determination  to  find 
one  wiy,  let  the  evidence  be  what  it  will.  The  last  involves  the 
trust  of  certain  facts  and  propositions  in  the  sentiments  delivered.  And 
impressions  thus  made  may  be  effaced  by  the  production  of  other 
evidence."  To  the  same  purport  may  be  cited  Irvine  v.  Bauk^  2  Watts 
&  Sergeant  190;  Durell  w.MoslcTy  8  Johns  445  ;  Smith  v.  Eames,  4  111. 
(3  Scam)  76,  and  Irvine  v,  Keane^  14  Sergeant  &  Rawle  292.- 

As  to  the  case  of  the  other  juror,  Mr.  Ryan,  we  are  of  the  opinion 
that  the  fact  that  he  was  the  deputy  of  the  City  Controller,  who  hap- 
pened to  be  of  Counsel  for  the  defendants,  is  too  remote  to  affect  his 
qualific.itions  as  a  juror.  He  stood  in  no  relation  arising  from  contact, 
interest  blood,  or  otherwise,  to  either  party.  He  had  heard  the  case 
talkc'l  about  a  very  little,  but  testified  that  he  could  and  would  render 
a  verdict  in  accoi dance  with  the  law  and  the  evidence. 

The  question  raised  by.  these  challenges  is  an  important  one  in 
practice  and  in  passing  upon  it  we  have  endeavored  to  ascertain  and 
follow  the  rule  laid  down  by  our  highest  court.  Other  and  more  intri- 
cate questions  arose  upon  the  trial  of  the  case. 

In  order  to  ascertain  the  rights  of  the  respective  parties  to  this 
controversy  it  is  necessary  to  consider,  at  some  detail,  the  evidence 
offered  and  rejected,  as  well  as  that  which  was  admitted. 

The  will  of  William  Clark,  deceased,  the  common  source  of  title, 
is  dated  July  29th,  1845,  and  ^^^  admitted  to  probate  November  6, 
1845.  After  disposing  of  several  parcels  of  land  and  some  household 
goods  and  furniture,  it  is  as  follows: 

Item  Fourth.  "And  I  do  give  and  bequeath  unto  my  three  child- 
ren, viz:  My  son  George  Washington  Clark,  and  my  two  daughters, 
Esther  Griffin,  wife  of  Elias  Griffin,  and  Sarah  Nichols,  wife  of  Hiram 
Nichols,  all  and  singular,  equally  and  undivided,  the  residue  of  my  real 
estate,  lands,  tenements,  etcnot  hereinbefore  bequeathed  and  disposed 
of  by  this  will,  and  also  all  my  personal  property,  goods,  chattels,  notes, 
book  accounts,  dues,  demands  and  effects,  except  the  household  goods 
and  furniture  hereinbefore  bequeathed  to  my  daughter  Charlotte,  etc." 

It  appears  from  the  evidence  that  the  residue  of  the  real  estate 
consisted  of  two  parcels  of  land  (one  of  which  includes  the  land  in 
dispute)  and  some  personal  property  outside  of  the  household  goods 
and  furniture  given  to  Charlotte,  but  there  was  no  evidence  given,  or 
offered,  to  show  the  value  of  either  the  real  or  personal  property. 

The   plaintiff  produced  evidence  tending  to  show  a  parol  parti- 
tion between  the  three  residuary  legatees,  under  which  the  land  in  dis- 
pute was,  as  is  alleged,  alloted  to  Sarah  Nichols  and  the  other  parcel 
of  land  and  the  loose  property  was  alloted  to   Esther  Griffin  and 
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George  W.  Park.'  Sarah  Nichols  died  some  five  years  ago  leaving  to 
survive  her,  her  husband.  Dr.  Hiram  Nichols  and  five  children,  namely; 
James  Nichols,  the  plaintiff,  and  Asa  A.  Nichols,  Mrs,  Sirah  Davis, 
Mrs.  Jennie  Barrett  and  Mary  Zimmerman.  The  defendant  gave  in 
evidence  a  deed  from  Elias  Griffin  and  Esther  his  wife,  and  George 
.W.  Clark  and  wife,  to  Dr.  Hiram  Nichols,  dated  and  acknowledg<d 
April  3,  1864,  and  recorded  May  18,  1874,  for  the  land  described  in 
the  writ.  The  consideration  mentioned  in  the  deed  is  one  thousand 
dollars.  At  the  foot  of  the  deed  with  the  certificate  of  acknowledge- 
ment is  a  receipt  signed  by  Elias  Grif!in  and  George  \V  Clnrk  and 
witnessed  by  T.  Smith  for  one  thousand  dollars  from  Dr.  Hiram  Nichols 
(it  being  the  consideration  money  above  mentioned.)  They  also  gave 
in  evidence  the  will  of  Dr.  Nichols,  dated  Sept.  21,  1886.  and  proba»ed 
Dec,  6,  1886,  in  wftich  he  disposed  of  all  his  property  to  different  j  cr- 
sons.  James  Nichols,  his  son,  is  not  mentioned  in  it  and  he  tonk 
nothing  by  it.  On  the  trial  of  the  cause  it  was  claimed,  on  part  of  the 
plaintiff,  that  the  ccnsideration  for  the  conveyance  from'Griffin  and 
Clark  to  Dr.  Nichols  was  not  one  thousand  dollars,  as  recited  in  the 
deed  and  receipt,  but  was  the  interest  cf  Sarah  Nichols  in  some  of  tne 
property  given  and  bequeathed  by  her  father  William  Clark  and  that 
a  trust  resulted  in  her  favor;  that  while  Dr  Nichols  held  the  legal  title, 
equitably,  it  belonged  to  her,  and  upon  her  death  descended  to  her 
five  children,  and  that  Dr.  Nichols  could  not  and  did  not  dispose  of  it 
by  his  will.  We  need  not  cite  any  authority  for  the  general  doctrine 
where  the  purchase  money  or  consideration  for  land  is  paid  by  one 
and  the  conveyance  is  taken  by  him  in  the  name  of  another,  a 
trusts  results  in  favor  of  him  who  paid  the  purchase  money  and 
there  can  be  no  doubt  that  a  trust  may  result  in  favor  of  the  wife 
where  the  purchase  money  is  paid  by  her  out  of  her  separate  estate, 
or  is  paid  for  her  as  an  advancement  or  the  like  by  some  other  person 
and  the  conveyance  is  taken  in  the  name  of  the  husband.  {Pcifcr  v 
Lythe,  8  P.  F.  S.  386.)  Does  the  evidence  in  the  case  together  with 
the  evidence  which  was  offered  by  the  plaintiff  proVe  or  tend  to  prove 
a  trust  resulting  in  favor  of  Sarah,  wife  of  Dr.  Nichols.  We  in.structed 
the  jury  that  there  was  no  evidence  that  Dr.  Nichols  was  a  trustee. 
This  is  not  like  other  ordinary  trials  at  law  where  any  evidence  reason- 
ably tending  to  prove  a  fact,  must  be  submitted  to  be  pas.sed  upon  by 
a  jury.  The  judge  is  the  chancellor  with  the  assistance  of  a  jury.  The 
conscience  of  the  judge  or  chancellor  must  be  satisfied,  and  what  goes 
to  the  jury  is,  to  determine  the  credibility  of  the  witnesses  and  to 
weigh  and  decide  upon  the  force  and  effect  of  conflicting  te^itimony. 
If  the  evidence  is  too  vague,  uncertain,  or  doubtful,  to  establi.sh  rhe 
equity  set  up,  even  if  believed,  it  is  the  duty  oi  the  judge,  to.  withdraw 


it  from  the  jury  either  by  non  surt  or  a  bindingdirection  in  his  charge. 
(^Church  V.  Ruland.i^  T.  b\  S.  4^2,  Todd  v.  CampM/,  S  Caiscy  2SO.) 
And  it  is  well  settled  that  he  who  alleges  a  trust  takes  all  the  burden 
of  establishing  its  essential  requisites  and  that  the. evidence  to  estab- 
lish it  must  be  clear,  explicit,  and  unequivocal.  {Earnests  app,  10, 
Oaterbridge  310.)  No  fact  of  a  parol  trust  can  be  left  to  inference. 
The  proof  to  establish  it  must,  in  all  particulars,  be  clear  and  explicit 
{Briekl  v.  Earl,  5  Am.  273.) 

The  evidence,  which  was  admitted,  is  clearly  insufficient  to  estab- 
lish the  alleged  trust,  and  the  principal  question  is  whether  we  erred 
in  rejecting  offers  of  evidence.  Among  the  offers  rejected,  was  one 
which  perhaps  covers  a  number  of  others.  It  was  "to  prove  by  the 
witness  on  the  stand  and  others,  that  the  consideration  of  one  thous- 
and dollars  mentioned  in  the  deed  to  Hiram  Nichols  was  not  the  con- 
sideration.  *  That  the  consideration  was  the  conveyance  of  Sarah 
Nichols  of  her  interest  in  the  balance  of  the  residue  in  the  residuary 
estate  of  William  Clark,  deceased.*' 

There  was  no  evidence,  or  offer  of  evidence,  that  Dr.  Nichols 
agreed  tu  take  the  title  in  trust  for  his  wife,  or  to  convey  any  interest 
to  her,  and  it  must  also  be  borne  in  mind  that  William  Clark  died  be- 
fore the  act  of  1848.  His  will  was  dated  July  29,  1843,  and  probated 
November  6,  1845,  ^^^  ^^  deed  from  Griffin  and  Clark  was  dated  and 
acknowledged  April  3.  1846. 

Under  her  father's  will,  Sarah  Nichols  did  not  take  a  separate 
estate,  but  only  a  general  estate,  which  was  subjectto  marital  rights  of 
her  husband.  If  he  reduced  the  personal  property  into  his  possession, 
it  was  his,  and  he  had  the  present  ownership  of  -the  real  estate,  leaving 
only  a  reversion  in  her.  (Bishop  on  Married  Women,  Vol.  i,  §794-795). 
It  does  not  appear  from  the  evidence,  nor  was  any  offer  made  to  show». 
what  proportion  of  the  balance  of  the  residue  in  the  residuary  estate 
of  William  Clark,  deceased,"  was  real  estate  and  what  personal  pre* 
perty  but  whatever  personal  propety  tlfere  was  he  had  the  right  to 
apply  on  the  purchase  money  and  such  application  would  be  payment 
by  him  and  "not  by  his  wife.  {Benedict  v.  Montgomery^  7  W.  and  S. 
Cowdon  V.  Oyster  14  W.  368.) 

The  conversion  by  him  of  the  personal  property  into  land,  and 
taking  the  deed  i.y  his  own  name,  instead  of  resulting  in  a  trust  in 
favor  of  his  wife,  would  be  an  unequivocal  action  on  his  part  evincing  his 
intention  at  ihe  time,  to  make  it  his.  {Hannah  v.  Steamer,  3  W.  &  S. 
223).  If  these  principles  did  not  apply  to  the  conViersion  of  real 
est  itc  pri'jr  to  the  Act  of  1848,  and  a  trust  resulted  from  such  conversion, 
it  resulted  only prj  taito,  and  the  offer  falls  far  short  of  the  rule  cited. 
For  in  the  absence  of  evidence  showing  the  proportionate  value  of  the 
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real  and  personal  property,  neither  Court  nor  jury  could  lell  what  it 
was.     Such  evidence  is  neither  clear  or  prtxis,e.      In  several  of  the 
offers  made  by  the  plaintiff,  he  proposed  tofol'owthe  evidence  offered 
with  evidence  that  the  consideration  in  the  deed  to  Dr.  Nichols,  was 
the  interest  of  Sarah  Nichols  in  other  lands  devised  to  her  by  her 
father.     But  no  such  evidence  was  distinctly  offered,  and  if  offered, 
was  coupled  with  other  irrelevent  and  incompetent  matter.     We  also 
rejected  offers  to  prove  that  Dr.  Nichols  declared  or  admitted  that  \he 
property  in  dispute  belonged  to  his  wife.     The  deed  having  bet  n 
taken  in  his  name,  the  legal  presumption  is  that  the  use  belon{]^ed  to 
him,  and  though  it  was  competent  to  show  by  parol  evidence  that  the 
beneficial  interest  was  in  another  than  the  grantee  of  the  legal  title, 
that  evidence  must  be  clear  and  explicit.     It  is  not  the  legal  convey- 
ance or  the  transfer  of  it,  that  creates  the  trusts,  but  the  declaration  of 
it,  except  in  the  case  of  resulting  trusts  or  such  as  the  law  implies 
from  the  transaction,  and  hence  the  evidence  that  the  grantee  holds 
the  trust  should  be  as  certain  and  as  satisfactory  as  that  which  is  re- 
quired to  prove  the  transmission  of  a  title.     Parol  trusts  in  opposition 
to  legal  titles  are  not  favored;  such  being.the  undoubted  rule  in  equity. 
It  is  manifest  that  loose  declarations  of  the  holders  of  the  legal  title 
that  the  property  belongs  to  his  wife  or  child,  declarations  that  have 
no  necessary  reference  to  the  mode  of  acquisition,  cannot  be  permitted 
to  overshadow  the  presumption  arising  from  the  absolute  conveyance. 
If  they  can,  legal  titles  are  most  insecure;  {Cowden  v.  Oyster^  14  Wr. 
368).     Trusts  cannot  be  established  by  such  declarations  alone,  niade 
at  an  after  time.     If  the  trust  results  irom  payment  or  part  payment  of 
money,  the  cestui  que  trust  must  show  that  in  some  way  or  other,  or  if 
•it  resulted  ex  malefico  the  breach  of  faith  must  likewise  be  shown. 
{Bennett  v.  Fulmer,  13  Wr.  155,  162,  163). 

After  a  careful  examination  of  the  whole  case,  we  are  satisfied  that 
we  were  right  in  giving  the  jury  binding  instructions,  and  that  the  ver- 
dict was  right,  and  should  be  permitted  to  stand. 

The  rule  to  show  cause  why  a  new  trial  should  not  be  granted,  is 
discharged. 

Roberts,  &  Co.,  vs,  Emmens,  &  Roach. 
{Common  Pteas  of  Lackawanna  County,  August  jo^  1888.) 

After  an  aasiffnment  for  the  benefit  of  creditors,  and  actual  notice  to  them,  they  cannot 
maintain  a  writ  of  Foreign  Attachment  against  the  debtor. 

When  a  writ  of  Foreiffn  Attachment  isBaes  In  such  a  case,  the  proper  course  is  for  the  de- 
fendant to  take  Judgment  upon  the  verdict  of  a  jury.  A  rule  to  dissolve  the  attachment  will 
not  lie. 

An  assignee  for  the  benefit  of  creditors,  has  a  right  to  intervene  pro  Inferewe  mo,  even 
where  the  validity  of  the  assignment  is  questioned. 

Rule  on  the  part  of  Francis  H.  Tobias,  assignee  of  defendants ^ 
for  the  benefit  of  creditors  to  intervene,  and  defend /r<7  intercsse suo. 
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Willard  and  Warren^  for  plaintiffs. 

H.A.  Knnpp^  for  defendants. 

Archbald,  J.  The  only  matter  proper  to  consider  at  this  state 
of  the  case,  is  the  right  of  the  assignee  to  intervene,  {Lawrence  v.  Yard^ 
15  W.  N.  C.  193).  While  it  it  conceded  that  the  right  of  the  plaintiffs 
to  maintain  their  attachment,  depends  upon  whether  or  not  they  had 
previous  actual  no'ice  of  the  assignment;  (Act  3rd  May  1855  ;  SmitJis 
Executors  App.^  15  W.  N.  C  285).  This  question  cannot  be  disposed 
of  until  after  the  assignee  has  been  allowed  to  come  in  and  defend  in. 
his  own  interest.  The  fact  of  such  notice  being  then  asserted  by  a 
plea,  and  being  controverted  by  the  plaintiffs,  an  issue  will  be  raised* 
to  be  tried  in  the  ordinary  course  before  a  jury.  It  would  be  error  for 
the  Court  to  dispose  of  the  rights  of  the  parties  summarily  upon  a 
motion  to  dissolve  or  quash  the  attachment.  (Ross  v.  Coivden^  7  W.  & 
S.  376,  Neff\'.Lore,2  Miles  I2g,  Murcbck  w.  5/r//irr,  9  Wright  349, 
Lorenzw.  OrLiHdy,6  Nor.  226,  Drake  on  Attach.,  §  417).  Upon  the 
mere  fact  of  an  assignment  having  been  made  by  the  defendants  to 
the  petitioner,  he  has  the  right  to  come  in  and  make  every  defense 
proper,  to  protect  the  intesests  of  the  assigned  estate  which  he  repres- 
ents. 

The  rule  to  dissolve  (which  was  taken  orally  at  the  argument)  is 
discharged. 

The  rule  on  the  part  of  Francis  H.  Tobias,  assignee  of  defendants, 
for  the  benefit  of  creditors  to  intervene  pro  intercsBe  suo^  is  made  abso- 
lute—April 12,  1S80. 

After  trial  of  the  case,  and  the  rendition  of  a  special  verdict  by 
the  jury,  finding  that  the  plaintiff  had  actual'notice  of  tlt6  assignment, 
the  defendant  took  a  rule  to  dissolve  the  attachment. 

Archbald.  P.  J.  The  special  verdict  of  the  jury  establishes  the 
fact  that  the  plaintiff  had  actual  notice  of  the  assignment  in  New 
York,  to  Mr.  Tobias,  previous  to  the  issuing  of  the  above  attachment, 
in  this  State.  This  necessarily  disposes  of  the  case  against  them. 
The  plaintiffs  counsel,  however,  have  plead  for  delay,  upon  the 
ground  that  proceedings  in  New  York  were  still  pending  upon  appeal 
to  set  aside  the  assignment.  As  it  is  now  over  five  months  since  the 
present  rule  was  argued,  it  is  evident  that  we  have  given  heed  to  this 
plea  as  long  as  is  consistent  with  the  injunction,  that  justice  be  ad- 
ministered without  denial  or  delay. 

But  the  defendants  counsel  is  in  error  in  taking  a  rule  to  dissolve 
the  attachment.  This  is  unnecessary.  A  judgment  entered  upon  the 
verdict  ipso  facto,  has  this  effect,  (Dr^ke  on  Attach.,  §  415).  The  rule 
to  dissolve  fhe  attaclnij-it  is  stricken  off,  and  judgment  is  directed  to 
be  entered  for  the  defendants  upon  the  verdict — August  30,  1885. 
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THE  COURT  DESIGNATES  THE  JURIST. 


The  following  orders  are  self-explanatory.  They  were  "handed 
down"  on  Monday.  Judges  Archbald,  Connolly  and  Gunster  were  on 
the  bench. 

THE  ORDERS. 
Lackawanna  County^  ss.: 

In  Re  :  Rule  of  Court,  Relating  to  the  Publication  of 
Legal  JIotices  in  Said  County. 

And  now,  January  2ist.,  1889,  it  is  ordered  that  in  addition  to  the 
publication  required  by  the  existing  laws  of  this  Commonwealth  there 
shall  be  published  in  the  Lackawanna  JURIST  AND  Law  Magxzine 
— a  weekly  legal  publication,  published  in  said  county — a  concise  and 
intelligible  abstract,  under  the  direction  of  the  Court,  of  all  legal 
notices  required  to  be  published  in  cases  pending  in  or  under  process 
issuing  out  of  said  Court.  A  copy  of  each  and  every  number  of  said 
oaper  shall  be  filed  in  the  offices  of  the  Prothonotary,  Clerk  of  the 
Courts,  Register  of  Wills,  Recorder  of  Deeds,  County  Commissioners 
and  Sheriff  of  said  county.  It  is  further  ordered  that  the  charges  for 
publication  shall  not  be  greater  than  the  usual  rates  charged  for  such 
notices. 

Provided,  ihat  the  price  to  be  charged  for  advertising  sheriff's  sales 
shall  be  two  (2)  dollars  for  one  piece  of  land  and  one  dollar  and  fifty 
cents  for  each  additional  piece  belonging  to  the  same  defendant. 

And  provided  further,  that  the  aggregate  charges  for  the  publica- 
tion of  all  notices  and  matters  required  to  be  paid  for  by  the  County 
of  Lackawanna,  shall  not  exceed  the  sum  of  two  hundred  and  fifty 
dollars  yearly. 

By  the  Court. 


*2  X\CKAWANNA  JURIST, 

Lackawanna  -County; ss.: 

In  Re:  Rule  of  Court,  Relating  to  the  Publication  of 
Legal  Notices  in  Said  County. 

Now,  to  wit,  January  2 1st,  1889,  it  is  ordered  that  the  rule  of  Court, 
heretofore,  to  wit,  on  the  9th  of  February.  1885.  adopted  by  the  Court 
of  Common  Pleas,  Orphans'  Court,  Court  of  Quarter  Sessions,  and 
Oyer  and  Terminer,"directing  that  thereafter,  all  notices  which  relate 
to  proceedings  in  Court,  the  publication  of  which  is  required  by  law 
or  rule  of  Court,  be  published  in  the  Common  Pleas  Reporter^  be,  and 
the  same  is  hereby  revoked,  and  made  of  no  further  force  and  effect. 
Provided,  that  any  notice  made,  in  course  of  publication  in  the  said 
Common  Pleas  Reporter,  shall  continue  during  the  remainder  of  the 
time  required  by  law  to  complete  said  publication 

By  the  COf!RT.   . 

'  As  may  be  seen  from  the  foregoing  orders,  the  JURIST  is  now  the 
official  legal  publication  of  the  several  Courts  of  Lackawanna  County. 
In  the  making  of  the  order  the  Judges  paid  a  marked  compliment  to, 
as  yet,  an  unpretentious  paper.  We  keenly  appreciate  the  distinction 
accorded  it  and  will  demonstrate  our  appreciation  as  soon  as  we  caa 
master  every  detail  that  goes  to  make  up  a  convenient  and  useful 
legal  periodical.  To  accomplish  our  purpose,  time,  thought,  and 
energy  must  be  employed.  Our  highest  aim  will  be  to  give  the 
Court  and  bar  a  journal  which  will  be  indispensable  to  them.  We 
want  to  make  it  a  compendium  of  usual  information  to  all  who  take 
an  interest  in  the  affairs  of  the  Courts  of  this  section  of  the  State,  and 
especially  to  those  who  are  engaged  in  the  local  administration  of 
justice.  To  enable  us  to  carry  out  our  design  we  respectfully 
solicit  the  co  operation  of  the  bench  and  bar.  Suggestions  made  us 
will  be  fairly  and  carefully  considered  and  if,  in  our  judgment,  they 
would  prove  advantageous  to  those  to  whom  the  J  URIST  will  be  a  week- 
ly visitor,  they  will  receive  due  and  timely  consideration.  The  utter- 
anccs  and  decisions  of  our  county  tribunal  will,  very  properly,  receive 
careful  attention.  Our  neighboring  Courts  will  be  remembered  when4 
ever  they  decide  anything  of  special  interest  or  value  to  the  profes- 
sion. The  preference  given  The  JURIST  by  the  Court  and  the  many 
friendly,  congratulatory,  and  encouraging  words  of  attorneys  are 
sources  of  much  pleasure  and  satisfaction  to  us.  We  know  not  how  to 
reciprocate  the  .kindly  consideration  other  than  by  publishing,  e^ery 


LACKAWANNA  JURIST..  •3 

week,  a  paper  which  each  will  find  needful  and  opportune.  We  promifc 
to  employ  our  best  endeavor  in  the  direction  intinnated  and  at  all  times 
make  The  Jurist  a  living  and  conclusive  witness  in  justification  of 
the  order  making  it  the  official  publication  of  the  several  Courts  of 
Lackawanna  County  on  Monday,  January  21st,  A.  D.,  1889. 

We  regret  that  we  are  unable  to  comply  with  the  request  of 
many  attorneys  for  all  the  back  numbers  of  THE  JURIST.  We  made 
calculations  to  supply  the  members  of  our  bar,  but  our  brethern  of 
other  counties,  especially  Luzerne,  having  evinced  a  generous  desire 
to  be  subscribers  to  Lackawanna's  new  legal  publication,  we  are  in 
consequence  compelled  to  commence  a  star  page  with  the  present 
issue  and  print  a  sufficient  number  of  extras  to  accommodate  all  sub- 
sequent subscribers. 

Lesch  vs.  The  Newton  &  Scranton  Turnpike  Co. 
{Common  Plea.\  of  Lackawanna  County^  July  j^  18S8,) 

DEFECTIVE  APPEAL — PAYMENT  OF  COSTS — PRACTICE. 

It  !■  the  jnrMstice  to  allow  def ectire  appeals  to  be  perfected  In  many  canes. 
Tbe  paxmentB  of  coots  is  not  a  condition  of  the  rl^ht  to  appeal.    The  Justice  may  demand 
Us  eoats  before  he  enters  it  if  he  chooses,  but  if  he  does  not,  the  appeal  Is  not  invalidated. 

Appeal  from  the  judgment  of  a  Justice  of  the  Peace,  condemning 
the  defendant  to  open  the  toll  gate  of  the  turnpike  and  also  to  pay 
a  fine  on  account  of  not  keeping  the  road  in  repair.  The  defendants 
appealed  from  the  judgment  without  paying  costs,  by  filing  the  follow- 
ing affidavit ; 

c**The  subscribers  hereto  arc;  held  in  absolute  bail,  in  the  above 
casQ,  in  the  sum  of  two  hundred  dollars,  conditi9ned  for  the  payment 
of  ail  costs  accrued,  or  that  may  be  legally  recovered  against  the  appell- 
ant." 

The  plaintiff  took  out  a  rule  to  show  cause  why  the  appeal  should 
not  be  quashed  or  dismissed  for  the  reasons  ; 

1st. — That  the  bail  bond-  was  not  taken  conditioned  absolutely  for 
the  payment  of  debt,  interest,  and  costs,  as  required  by  law. 

2nd. — That  the  appellant  did  not  make  oath  before  said  Justice 
that  the  appeal  was  not  intended  for  delay. 

3rd. — The  appellant  neglected,  or  refused  to  pay  the  legal  costs, 
taxed  by  the  said  justice. 

4th. — The  said  appellant  did  not  file  with  the  Justice  an  affidavit 
of  inability  to  pay  the  costs,  which  would  have  given  him  the  right  of 
stppeal  without  the  payment' of  costs. 

L.  M.  Bunnell,  for  plaintiff. 

E.  Merrifield,  for  def(:ndant. 
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Hand.  P.  J.  The  exceptions  taken  to  this  appeal  are,  that  bail 
was  not  conditioned  for  payment  of  debt;  that  no  oath  was  iil^'d,  that 
the  appeal  was  not  intended  for  delay;  and  the  appellant  neglected  to 
pay  the  costs. 

It  is  not  clear  that  any  affidavit  or  oath  is  required  in  appeals  of 
t]\is  kind;  none  has  been  pointed  out  to  us  and  we  discover  none  re- 
lating to  Luzerne  or  Lackawanna  Counties.  Be  this  as  it  may,  the 
practice  in  Luzerne  appears  to  be  to  allow  the  appeal  to  be  perfected 
in  this  respect  in  many  cases,  and  in  as  much  as  we  shall  allow  the 
appeal  to  be  perfected  on  other  grounds,  an  affidavit  may  be  filed. 
The  amount  of  bail  was  sufficient  to  cover  the  debt  due  but  was  not  so 
conditioned.  This  may  be  lemedied  by  perfecting  the  bail.  Thepay- 
ftient  of  costs  is  not  a  condition  of  the  right  to  appeal.  The  Justice  may 
demand  his  costs  before  he  enters  it  if  he  chooses,  but  if  he  does  not, 
the  appeal  is  not  invalidated,  even  if  this  were  otherwise,  it  could  be 
remedied.  The  rule  in  this  case  is  discharged  upon  defendants  per- 
fecting their  appeal  within  twenty  days  according  to  law. 


Matheas  vs.  Matheas. 

{Common  Pleas  of  Lackawanna  County y  August  jo,  tS8S,) 

DIVORCE—PRACTICE— EVIDENCE. 

No  decree  In  divorce  will  be  made  unlcm  the  UbcUant,  after  the  testlm'ony  has  been  taken, 
rules  the  respondent  to  show  cause  why  the  divorce  should  not  be  granted. 

The  rules  of  Court  also  require  the  Jlbellant  to  furnish  a  certificate  from  the  Prothonotarjr 
that  the  costs  have  been  paid. 

The  policy  of  the  law  is  to  grant  no  divorce  on  the  pnsupported  testimony  of  the  libellant. 

Petition  for  divorce  on  the  ground  of-  ill  treatment.  The  facts 
relied  on  for  divorce  were  not  clearly  testified  to  by  any  one  but  the 
libellant.  After  commissioner's  report,  the  libellant  moved  for  a 
decree. 

W,  ff,  Stanton,  for  libellant. 

Archbald,  J.  This  case  is  not  in  shape  for  a  decree.  By  our 
rules,  the  libellant  must  enter  and  serve  a  rule  on  the  respondent,  to 
show  cause  why  a  divorce  shall  not  be  granted.  This  does  not  seem 
to  have  been  done;  nor  has  the  libellant  furnished  a  certificate  that 
the  costs  have  been  paid. 

But  more  than  this,  it  seems  to  me  that  the  case  is  weak  in  its 
corroborating  testimony.  The  policy  of  the  law  is  to  grant  no  divorce 
on  the  unsupported  evidence  of  the  libellant,  and  that  is  what  I  should 
practically  do,  if  I  a^'cepted  these  proofs  as  sufficient.  The  daughter 
of  the  libellant  ought,  certainly,  to  be  able  to  give  more  ample  and 
explicit  testimony  than  she  has,  with  regard  to  the  conduct  of  her 
stepfather   towards   her  mother.       What   little   she   says   is   hardly 


LACKAWANNA  JURIST.  *5 

ground  fcr  a  divorce.     The  same  is  true  with  rejjard  to  Dr.  Weston's 
evidence. 

The  case  is  theretofore  continued  for  further  proceedings. 


NOTHACKER  vs,  Clark,  et  al. 
{Common  Pleas  of  Lackawanna  Count y\  December  //,  1888) 

SUFFICIENCY  OF  MECHANIC'S  LIEN— PRACTICE. 

Where  there  la  doubt  as  to  whether  or  not  the  oontractor  is  sufRciently  naoicd  in  the  itate- 
nent  of  a  mechanics'  lien,  the  Court  will  not  strike  off  the  lien,  but  leave  thedefendants  to  inake 
defeoae  at  tiie  trial  on  the  ground  that  the  riirbt  contractor  Is  not  named,  if  such  be  the  fact. 

Rule  to  Strike  of  Mechanics  Lien.  The  statement  of  the  lien  is  as 
follows; 

Charles  Nothacker,  of  the  City  of  Scranton,  in  the  County  of 
Lackawanna,  hereby  files  his  claim  or  statement  of  demand,  in  the 
office  of  the  Prothonotary  of  the  Courts  of  Common  Pleas  of  said 
County,  against  the  building  hereinafter  described,  and  the  ground 
covered  thereby,  and  so  much  other  ground  immediately  adjacent 
thereto  and  belonging  to  Willis  G.  Clark  and  Morris  Clark,  as  may  be 
necessary  for  the  ordinary  and  usual  purposes  of  such  building. 

The  claimants'  name  is  Charles  Nothacker.  The  owners  or  re- 
puted owne  rs  of  the  building  are  named  Willis  G.  Clark  and  Morris 
W  dark. 

The  person  with  whom  Charles  Northacker  contracted  is  named 
Henry  Rieffler. 

The  amount  or  sum  claimed  to  be  due  is  seventy-six  dollars  and 
forty-two  cents  ($76.42),  for  slating  work  done  and  material  furnished, 
to  wit,  slate,  tin  for  valleys,  nails,  etc.,  under  contract  made  with  said 
Henry  Rieflfier  to  do  said  work  and  furnish  said  material  for  and  about 
the  erection  and  construction  of  the  hereinafter  described  building 

The  time,  when  the  last  of  said  work  was  done  and  material  fur- 
nished, was  within  sixty  days  last  past,  to  wit,  on  the  30th  day  of 
April,  1888.  the  entire  of  said  work  having  been  done  and  material 
furnished  continuously  between  the  8th  day  of  March,  1888  and  the 
30th  day  of  April,  1888. 

The  said  contract  was  a  parol  one  between  the  said  Charles 
Nothacker  and  Henry  Rieffler  which  in  substance  was  to  furnish 
material  and  do  the  work  for  slating  the  house  for  Willis  G.  Clark  and 
Morris  W.  Clark,  at  the  price  of  four  dollars  and  fifty  cents  per  square, 
And  lay  his  valleys  at  ten  cents  per  foot.  In  pursuance  of  said 
contract  the  said  Charles  Nothacker  laid  sixteen  and  76  1 00  ^quares  of 
slate,  amounting  at  said  price  to  $7543  and  laid  ten  feet  of  tin  valley 
amounting  to  $1.00,  he  furnishing  the  material  therefor. 
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The  said  building  is  located  on  a  lot  in  ''North  Park**  in  the 
1  hirteenth  Ward  of  the  City  of  Scranton,  County  of  Lackawanna,  on 
Lot  No  14,  Block  £..  on  Sunset  Avenue,  said  lot  being  50  feet  wide 
on  said  Avenue,  and  150  feet  in  depth.  The  building  is  a  two  story 
frame  dwelling  house  being  22  feet  wide  in  front,  and  with  varying 
width,  extending  47  feet  in  depth,  having  an  ell  or  stairway  projection 
of  5^  feet  by  14  feet. 

The  defendants  took  a  rule  to  strike  off  the  lien,  and  filed  the  fol- 
lowing exceptions : 

First.  The  lien  is  not  filed  against  the  owner,  or  reputed  owner 
•or  contractor,  or  against  any  person  whatever. 

Second.  No  gross  or  entire  contract  is  set  forth  in  the  claim. 
.A  reference  to  the  "substance"  thereof  being  alone  given ;  and  the 
amount  of  material  furnished  is  not  set  forth  therein,  nor  the  time 
-when  the  material,  or  any  part  thereof,  was  furnished. 

Third.  There  is  no  allegation  in  the  lien  that  the  claimant  gave 
notice  to  the  owners  or  reputed  owners,  their  agent  or  attorney,  of  the 
amount  and  ch  racter  of  his  claims  for  material  furnished  and  of  his 
intention  to  file  a  lien  therefor,  when  said  materials  were  delivered  on 
the  premises  or  within  ten  days  thereafter. 

Fourth.  The  amount  due  for  work  done,  is  not  separately  set 
forth  in  said  lien. 

Fifth.  The  lien  does  not  set  forth  under  what  Act  of  As- 
sembly claim  is  made. 

Sixth.  It  is  not  alleged  in  the  lien  that  Henry  RiefBer  was  a 
contractor  under  the  said  owner  or  reputed  owners.  • 

Seventh.  The  allegation  as  to  the  time  when  the  work  was 
done  and  the  material  furnished,  is  vague  uncertain  and  ambiguous. 

NiN'TH.  The  locality  of  the  building  and  the  size  of  the  stories 
thereof  are  not  set  forth  in  said  lien. 

A   D.  Dean,  for  claimant. 

W,  H,  Statiion,  for  defendant. 

Archbald,  p.  J.  I  have  some  doubts  whether  the  contractor  is 
sufficiently  named  in  the  statement  of  lien  filed  by  the  claimant  but  I 
am  not  cleir  with  regard  to  it.  and  under  the  circumstances  think  it 
best  to  discharge  the  ru'e.  The  defendants  can  still  make  defense 
upon  the  ground  that  the  right  contractor  is  not  named,  if  such  should 
prove  to  be  the  fact,  when  the  case  is  developed  upon  the  merits. 

The  rule  to  strike  off  the  lien  is  discharged. 
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DoUD  vs.  The  Citizens  Insurance  Company. 

{Common  Pleas  of  Lackawanna  County ^  January  28,  188^,) 

ACT  OF  25TH  MAY    PARTIALLY    UNCONSTITUTIONAL— AFFIDAVITS  OF 

DEFENSE. 

The  Act  of  25th  May,  1887,  entitled  ''An  Act  providing  for  the  abolition  of  the  distinc 
ttoTw  heretofore  existing  between  actions  ex  contr&ctu  and  ex  delicto,  so  far  as  relates  to 
procedure,  and  providing  for  two  forms  of  actions,  and  regulating  the  pleadings  thereunder" 
i>  nnccnstitutional,  so  far  as  it  provides  for  a  statement -a  reply  to  the  statement   by 
aifldavit— and  a  motion  for  Judgment  for  want  of  such  affidavit. 

No  Judgment  can  be  entered  for  want  of  an  affidavit  of  defense  without  a  motion  \ji 
Court 

Action  of  assumpsit  brought  for  losses  occasioned  by  the  burning 
of  a  dwelling  insured  by  the  defendant  company.  On  October 
I2th,  1888,  the  return  day  of  the  summons,  the  plaintiff  filed  her  state- 
ment and  copies  of  contract,  papers,  etc.,  on  which  the  suit  was 
brought  and,  later  on,  the  following  notice  and  acceptance  of  service 
was  filed : 

"To  the.above  named  defendant: 

**You  will  please  take  notice  that  on  the  12th  day  of  October,  1888, 
plaintiff  filed  in  the  oflSce  of  the  prothonotary,  her  statement  of  her 
cause  of  action,  toigether  with  copies  of  contract,  papers,  etc.,  on  which 
suit  is  brought.  Yours  very  respectfully, 

"Connolly  &  Davis.** 

"20  October,  1888,  service  accepted  and  copy  waived. 

**C0LBURN  &  Price, 

"Attorneys  for  defendant." 

The   plaintiffs  by  praecipe  entered  judgment  for  $1011.17,  on  the 
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3 1st  day  of  November,  1888,  for  want  of  an  affidavit  of  defense.  On 
affidavit  by  an  attorney  of  the  defendant  that  the  notice  was  not 
served  on  him  on  the  20th  of  October,  1888.  but  on  the  8th  or  oth 
of  November  and  that  the  defendant  had  a  full  and  complete  defense 
to  the  whole  of  the  plaintifTs'  claim,  the  Court  granted  a  rule  to 
■show  cause  why  the  judgment  should  not  be  opened  and  defendant 
let  into  a  defense.     The  defendant  presented  the  following  brief; 

"In  order  to  take  judgment  for  want  of  an  affidavit  of  defense, 
under  Act  of  1887,  the  statement  must  contain  all  the  essentials  of 
the  Act  of  March  2ibt,  1806,  Brennan  v.  Franey,  .5  County  Court  Re- 
ports, 212. 

Such  statement  upon  policy  of  insurance  should  state  the  amount 
which  the  plaintiff  believes  is  justly  due.     Ibid  213. 

The  Act  of  March  21st,  1806,  requires  the  plaintiff  to  file  a  state- 
ment of  his,  etc ,  demand  particularly  specifying  the  date  of  the 
promise,  book  account,  etc.,  on  which  the  demand  is  founded,  and  the 
whole  believed  to  be  due.  Act  of  1887  requires  the  same  kind  of 
statement.  2  Purdon's  Digest,  P.  1359,  P.  L.  1887,  P.  271  Kmiffman 
V.  Jacobs^  4  C.  C.  R.,  463.  See  Bloomsburg  Banking  Co  v.  Mourie,  4 
v^.  C  K..,  247* 

Affidavit  of  defense  rules  are  not  abrogated  by  the  procedure 
Act  of  1887.  Counsel  miy  proceed  under  either  the  act  or  the  rules. 
In  doing  so,  notice  shojld  state  which  method  he  follows.  Common- 
wealth  V.  McCutcheon  ci.  aL,  4  C.  C.  R.,  309. 

Section  5th  of  Act  of  1889,  P.  L.  272  would  seem  to  require  a  mo- 
tion in  Court.     P.  L.   1887,  272. 

Proofs  of  loss  were  not  sent  to  the  company  in  time,  as  appears 
by  the  record  and  statement  of  plaintiff. 

The  proper  notice,  i.  e.  (service  of  statement  and  copy)  was  not 
given.  ^ 

Under  the  rules  of  Court  of  Lackawanna  County,  there  should 
have  at  least  been  a  statement  of  the  law  or  rule'  under  which  the 
plaintiff  asked  for  judgment.     Rules  of  Common  Pleas,  P.  41. 

The  argument  of  counsel  that  this  judgment  ought  to  stand  as 
interlocutory  is  untenable.  Judgment  for  want  of  an  affidavit  of  de- 
fense is  final. 

A  claim  for  an  indefinite  amount  requiring  extrinsic  evidence  to 
fix  the  amount  of  liability  does  not  call  for  an  affidavit  of  defense. 
West  Harrisbnrg  Loan  &  Building  Association  v.  Morganthaul^  i  Pear., 

A  policy  of  insurance  against  Bre  is  not  an  instrument  within  the 
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affidavit  of  defense  statute.  Makin  v.  Insurance  Co.,  i  JkV  N.  C,  loi, 
Morton  v.  Mutual  Life  Insurance  Co,,  38  Leg.  Int.,  282,  Karthans  v. 
State  Mutual  Insurance  Co,,  i  Pear.,  104,  Endlich  on  Affs,  ofDef,,  P.  176, 
&c.,  Sec.  182  to  185  Inc.  and  cases  cited. 

In  a  suit  on  an  executory  agreement  an  affidavit  of  defense  is  not 
requisite.  McNarr  v.  Winpenny,  i  W.  N.  C,  29,  Hutchinson  v.  Wier, 
I  Ibid,  267. 

The  Act  of  1887  is  unconstitutional.  It  re-enacts  the  portion  of 
the  Act  of  1806  relating  to  the  statement  to  be  filed  and  modifies  the 
practice  thereunder  without  setting  forth  the  language  of  the  former 
act.  See  2  Purdon*s  Digest,  P.  1359  pi.  27  to  30  Inc.  P.  L.  1887  page 
271.  Constitution  of  Pennsylvania,  Art.  3,  Sec.  6.  i  Purdon,  page 
29. 

When  the  Act  of  1887  is  construed  as  a  whole,  it  would  seem  to 
me,  that  it  does  not  require  an  affidavit  of  defense  in  any  case  which 
was  not  required  by  existing  law  at  the  time  of  its  passage.  I  believe 
the  intention  of  the  Legislature  was  only  to  change  the  practise  as  to 
the  time  when  the  affidavit  must  be  filed.  This,  it  seems  to  me,  is 
clearly  indicated  in  the  latter  part  of  Section  5,  of  the  Act." 

/.  Alton  Davis,  f^,  P,  Smith,  for  plaintiff. 

S,B,  Price,  A.J,  Colburn,  for  defendant. 

GUNSTER.  J.  On  the  12th  of  October,  1888,  the  return  day  of  the 
summons,  plaintiff  filed  a  statement  (or  rather  formal  declaration)  and 
copies  of  insurance  policy  on  which  the  action  is  founded,  proofs  of 
loss,  etc.  The  policy  is  not  a  valued  policy.  On  the  21st  of  November, 
1888,  plaintiff's  attorneys  filed  in  the  office  of  the  prothonotary  a 
paper  purporting  to  be  notice  to  the  defendant  that  plaintiff  had 
filed  in  the  office  of  the  prothonotary,  her  statement  of  her  cause 
of  action  together  with  copies  of  contract,  papers,  etc.,  on  which  suit 
was  brought.  Beneath  this  notice  was  written.  **2o  Oct.,  *88,  service 
accepted  and  copy  waived"  signed  **Colburn  and  Price,  att'ys  for 
deft."  The  signature  is  admitted  to  be  in  the  handwriting,  of  Mr. 
Colburn,  of  counsel  for  the  defendant.  On  the  day  of  filing  this  no- 
tice and  acceptance  of  service  (Nov.  21,  1888.)  plaintiffs*  attorneys,  by 
praicipe,  directed  the  prothonotary  to  enter  judgment  for  want  of  an 
affidavit  of  defense  in  favor  of  the  plaintiff  for  the  sum  of  $101 1. 17 
with  interest  from  said  date,  and  the  prothonotary  entered  the  judg- 
ment accordingly  and  a  testatum  fi,  fa,  was  issued.  No  motion  for  the 
judgment  had  been  made  in  court. 

The  defendant  made  application  to  have  the  judgment  opened  on 
the  ground  that  she  had  a  substantial  defense  and  that  the  notice  that 
a  statement  and  copy  had  been  filed  had  not  been  served  on  Mr.  Col- 
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burn  on  the  20th  of  October,  but  on  the  8th  or  9th  of  November  foL 
lowing,  and  that  fifteen  days  had  not  elapsed  from  the  acceptance  of 
service  of  said  notice  and  the  day  when  judgment  was  entered.  And 
on  the  argument  of  the  rule  it  was  further  contended  that  no  affidavit 
is  required  where  the  action  is  founded  on  an  insurance  policy  not 
valued;  that  before  judgment  can  be  taken  for  want  of  an  Affidavit  of 
defense,  there  must  be  a  motion  for  the  same  a  lowed  by  the  Court; 
and  that  the  Act  of  2Sth  May,  1887.  P.  L.  271,  is  unconstitutional. 

Without  going  into  details  as  to  questions  of  fraud  involved,  we 
think,  after  a  careful  examination  of  the  evidence,  that  defendant  has 
reason  to  believe  and  to  expect  to  be  able  to  prove  at  the  trial  of  the 
cause  that  she  has  a  substantial  defense.  As  to  the  time  when  service  of 
notice  of  filing  statement  and  copy  was  accepted  by  Mr.  Colburn  there 
is  an  apparent  conflict  in  the  evidence  but  tjie  proof  that  it  was  done 
on  the  20th  of  October  is  positive  and  circumstantial  and  we  have  no 
doubt  that  more  than  fifteen  days  had  elapsed  after  the  service  before 
the  judgment  was  entered. 

The  judgment  was  taken  withojut  motion,  and  this  we  think  is  a 
fatal  objection.  The  Act  of  1887  abolishing  the  distinction  hereto- 
fore  existing  between  actions  ex  contractu  and  actions  ex  delicto  so  far 
as  relates  to  procedure,  and  providing  for  two  forms  of  actions,  also 
attempts  to  regulate  the  pleadings  thereunder.  In  the  fifth  section 
of  the  Act  it  is  provided  that,  "in  the  action  of  assumpsit,  judgment 
many  be  moved  for  want  of  an  affidavit  of  defense,  or  for  want  of  a 
sufficient  affidavit'*  etc.,  and  in  the  sixth  section,  that  **in  the  action  of 
assumpsit,  unless  the  defendant  shall  file  a  sufficient  affidavit  of  de- 
fense within  fifteen  days  after  notice  that  the  said  statement  has 
been  filed,  the  plaintiff  may  more  for  judgment  for  want  thereof.** 
There  is  no  provision  in  the  Act  for  judgment  for  want  of  an  affidavit 
of  defense  except  on  motion.  Judgments  for  want  of  an  affidavit  of 
defense  are  expressly  put  on  the  same  footing  with  judgments  for  want 
of  a  sufficient  affidavit  of  defence.  No  authority  is  given  to  the  prothon- 
otary  to  pass  upon  the  sufficiency  of  an  affidavit,  nor  is  any  given  to 
him  to  entertain  or  allow  motions  for  judgment.  The  language  of  the 
Act  is  very  similar  to  that  of  the  Act  of  28th  March.  1835.  sect.  2,  P. 
L.  89;  Purdon's  Digest  1356  pi.  16,  which  provides  that  in  certain  ac- 
tions therein  specified  *  it  shall  be  lawful  for  the  plaintiff  *  *  *  on 
motion,  to  enter  judgment,'*  etc.,  and  Judge  Mitchell  says  that  the 
established  practice  under  this  A-.t  is  to  make  a  motion  in  writing 
and  have  the  judgment  allowed,  and  that  a  judge  of  the  proper  court  sat 
for  the  purpose  of  granting  a  rule  of  this  kind.  {Mitchell  on  motions  and 
ruleSy  Ed.  1879,  P^&*^45-  Note.)  We  are  of  opinion,  therefore,  that  the 
proper  practice  under  the  Act  of  1887  requires  a  motion  in  court. 
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We  do  not  think  the  contention  that  no  affidavit  of  defense  is 
required  by  the  Act  of  1887  where  the  action  is  founded  on  a  policy 
of  insurance,  not  valued,  can  be  sustained,  if  the  provisions  of  the 
Act  stand.  The  action  is  in  assumpsit  and  the  Act  of  1887  expressly 
provides  that  in  the  action  of  assumpsit  the  statement  shall  be  signed 
by  the  plaintiff  or  his  attorney  and  "shall  be  replied  to  by  affidavit." 
It  is  too  clear  for  argument  that  this  applies  to  all  actions  in  asssumpsit 
and  includes  those  cases  in  which  no  affidavit  was  required  before  the 
approval  of  the  Act  in  question. 

fiut  a   more  serious  question    arises  and  we  pass  upon  it  with 
reluctance.      It  is  contended  by  the  defendant  that  the  Act  of  1887  is 
unconstitutional  because  the  second  section  of  the  act  which  provides 
that  *'The  plaintiff's  declaration  in  each  of  said  actions,  namely,  the 
action  of  assumpsit,  and  the  action  of   trespass,  shall  consist   of  a 
concise    statement   gf   the   plaintiff's  demand,  as   provided    by  the 
fifth  section  of  the  Act  of  the  twenty-first  day  of  March,  Anno  Dom- 
ini,  one  thousand  eight  hundred  and  six/'  etc.,  is  in  conflict   wiih 
Article  III,  Section  6  of  the  constitution,  which  provides  that  "No 
law  shall  be  revived,  amended,  or  the  provisions  thereof  extended  or 
conferred,  by  reference  to  its  title  only,  but  so  much  thereof  as  is  re- 
vived, amended,  extended,  or  conferred  shall  be  re-enacted  and  pub- 
lished at  length."     This  language  of  the   constitution  has  been  held 
to  mean  that,  when  the  provisions  of  a  former  law  are  to  be  incorpor- 
ated with  a  subsequent  statute,  they,  or  the  law  containing  them,  shall 
be  re  enacted  and  published  at  length.    {Donahngh  v  Roberts^  1 1  W.  N. 
C,  186,  Tiiusviiic  Iron  Works  v.  Keystone  Oil  Co,,  22  VV.  N.  C,  435-) 
The  provisions  of    the  5th  section  of  the  Act.  of  1806,  (4  Sec.  328, 
Purdon's  Digest,  1359  pi.)  which  it  is  presumed,  was  the  act  referred  to  in 
the  Act  of  1887,  {Gould  v.  Gagi\  118   Pa.  St.  R,   559)  do  not  apply 
to  any  action  ex  delicto,  and  only  to  actions  ex  r^w/r^rr^// "Where  suit  is, 
or  may  be  brought,  in  any  court  of  record  within  this  Commonwealth, 
for  the   recovery   of  any   debt   founded  on  a  verbal  promise,  book 
account,   note,  bond,  penal  or  single  bill,  or  all  or  any  of  them,  and 
V'hich  from  the  amount  thereof  may  not  be  cognizable  before  a  justice 
of  the  peace.'*  and  in  these  cases  it  is  the  "Duty   of  the  plaintiff 
*    *     *     lo  file  in  the  office  of  the  prothonotary  a  statement  of  his, 
her,   or  their  demand     *     *     *     particularly  sp<*cifying  the  date  of 
the  promise,  book  accouHt,  note,  bond,  penal  or  single  bill,  or  all  or 
any  of  them,  on  which  the  demand  is  founded,  and  the  \yhole  amount 
^hat   he,  she  or  they   believe  is  justly  due  to  him,  her- or  them,  from 
the  defendant"  and  in  Gould  v.   Gin;e,  iiiJ  Pa.  St  K.,  559,  it   was  held 
that  such  a  statement  must  be  filed  before  the  plaintiff  is  entitled  to 
move  for  judgment  under  the  Act  of  1887.     It  is  apparent  that  in  the 
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latter  act,  the  Legislature  attempted*  by  a  simple  reference  to  the  sec- 
tion and  date  of  the  Act  of  1806,  and  without  re-enacting  and  pub- 
lishing the  same  at  length,  to  extend  the  provisions  above  quoted  to 
actions  .ex  ^contractu  And  ex  dtlkto  to  which  they  did  not  apply  before. 
Thts  the  constitutional  provision  mentioned  expressly  forbids.  \j  n- 
doubtedly  the  subject  matter  was  within  the  scope  of  legislative 
power,  but  the  power  was  not  exercised  in  a  constitutional  way. 

But  we  do  not  wish  to  be  understood  as  expressing  any  opinion 
as  to  the  validity  of  other  portions  of  said  act.  Only  so  much  thereof 
as  provides  for  a  statement,  a  reply  to  the  statement  by  affidavit,  and 
a  motion  for  judgment  for  want  of  such  affidavit  are  before  us.  The 
portions  of  the  act  which  pertain  to  the  affidavit  and  motion  are  so 
related  to,  and  dependant  upon,  the  portion  providing  for  a  statement 
that  they  necessarily  fall  with  it. 

On  the  record  as  it  stood  the  plaintiff  was  not  justified  in  demand- 
ing judgment  for  want  of  an  affidavit  of  defense. 

The  rule  is  made  absolute. 


Burke  vs.  Burke. 

{Common  Pleas  of  Lackawanna  County^  August  jo^  1888. 

DIVORCE— COMPETENCY  OF  A  PARTY  AS  WITNESSES. 

In  a  divorce  prooaedinsr  the  Ubellant  te  competent  to  prove  the  fact  of  marriage.  I]|jat.the 
libeUant  cannot  testify  to  the  facts  which  are  relied  on  as  the  ground  for  the  divorce,  where 
there  has  been  no  personal  service  of  the  subpoena,  and  no  appearance  by  the  respondent. 

Petition  for  subpoena  in  divorce.     No.  52,  November  T.,  1887. 
John  B.  Collings^  for  petitioner* 

Archbald,  J.  The  libellant  was  competent  to  prove  the  fact  of 
marriage,  the  law  in  this  respect  having  been  changed  by  the  recent 
Act  of  23d  May,  1887,  (P.  L.  158.)  But  he  should  not  have  testified 
as  to  the  desertion,  there  being  no  personal  service  of  the  subpoena 
and  the  respondent  not  having  appeared  and  made  defense.  Still  as 
there  is  other  sufficient  evidence  upon  which  the  desertion  is  estab- 
lished, the  proofs  may  be  allowed  to  stand. 

The  rule  for  a  decree  is  made  absolute. 
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VOL.  I.      SCR  ANTON,  PA.,  FEBRUARY  8, 1889.         NO.  *3. 
A  Legal  Publication.  F,  J.  Fitssimmons,  Editor. 

In  Re  :  Alleged  Last  Will  and  Testament  of  Margaret  W. 

Evans,  Deceased. 

{Orphans'  Court  of  Lackawanna  County^  January  28^  iS8g  ) 

execution  and  attestation  of  a  will. 

Circumstantial  eVidenoe  of  the  execution  of  a  will  cannot  be  made  (to  satisfy  the  require 
meats  of  the  statute)  by  two  or  more  witnesses  alternating^  with  each  other  as  to  the  different 
parte  of  the  aggregate  of  circumstances  which  are  to  make  the  neceesary  sum  of  proof,  the 
evidence  of  each  not  going  to  the  whole. 

Every  fact  necessary  to  prove  that  a  will  was  properly  executed  must  be  deposed  to  by 
two  witnesses  and  cannot  rest  on  the  testimony  of  one  alone. 

Appeal  from  the  decision  of  the  register  of  wills  of  Lackawanna 
County,  admitting  to  probate  the  alleged  last  will  and  testament  of 
Margaret  W.  Evans,  deceased. 

John  R.  Joftes,  for  appellant. 

E.  N.  Willard^  Everett  Warren^  for  respondent. 

GUNSTER,  J.  On  the  tenth  day  of  September,  1888,  a  writing  pur- 
porting to  be  the  last  will  and  testament  of  Margaret  W.  Evans  was  pre- 
sented to  the  register  of  wills  for  probate.  It  is  dated  May  24, 1 888,  and 
purports  to  have  been  executed  by  her  by  "her  x  mark"  and  to  have  been 
witnessed  in  the  usual  form  by  Gomer  J.  Reese  and  A.  C.  Wise  as 
subscribing  witnesses.  Before  the  register  Mr.  Reese  and  Mr,  Wise 
made  the  usual  attestation  to  the  execution  of  the  will  but  Mr.  Wise 
added  to  his  signature  to  the  oath  the  words,  "signed  by  her  request  but 
not  in  the  presence  of  testatrix."  The  register  thereupon  admitted 
the  instrument  to  probate  as  the  last  ^ill  and  testament  of  said  decedent 
and  issued  letters  of  adminstration  c.t.  a.  thereon  to  Josiah  Evans  and 
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from  this  decision  Sarah  Williams,  a  daughter  of  the  deceased,  ap- 
pealed to  this  court,  and  alleged  that  the  writing  in  question  is  not  the 
will  of  said  decedent,  because  it  is  not  legally  executed-;  that  it  was  not 
the  free  act  of  said  decedent ;  that  at  the  date  oi  said  alleged  will  the 
decedent  was  not  of  sound  mind,  etc.,  and  that  the  writing  is  void  for 
uncertainty.  On  filing  this  appeal  citation  was  awarded  on  Josiah  J. 
Evans,  Elizabeth  Powell  and  Mary  Ann  Evans,  the  other  parties  in- 
terested under  the  will  to  show  cause,  etc.,  and  on  the  return  of  the 
citation  they  appeared  and  made  answer  and  denial. 

On  the  hearing  of  the  appeal,  the  only  evidence  as  to  the  execu- 
tion of  the  alleged  will,  submitted  to  us  was  that  of  the  two  subscribing 
witnesses.  It  was  conceded  by  counsel  for  appellant  that  Mr.  Reese 
testified  to  all  facts  necessary  and  that  be  was  a  complete  and  sufficient 
witness  to  the  execution  of  the  will.  But  that  is  not  enough.  The  Act 
of  8th  of  April,  1833,  sec  6,  P.  L.  249  provides  that  ''every  will  shall  be 
in  writing  *  *  and  in  all  cases,  shall  be  proved  by  the  oaths  or 
affirmations  of  two  or  more  competent  witnesses,  otherwise  such  will 
shall  be  of  no  effect."  And  the  Act  of  the  27th  of  January,  1848,  P. 
L.^^  ^vhich'authorizes  the  signing  of  a  will  by  **markor  cross*'  express- 
ly provides  that  the  other  requisites  under  existing  laws  shall  be  com- 
plied with ;  that  is,  it /'shall  be  proved  by  the  oaths  or  affirmations  of 
two  or  more  competent  witnesses,  otherwise  such  will  shall  be  of  no 
effect. 

Mr.  Wise,  the  other  witness,  being  shown  the  instrument  and 
asked  to  give  a  statement  of  all  the  facts  in  his  knowledge  pertaiping 
to  its  execution,  testified  as  follows : 

"1  think  it  was  on  Saturday,  just  before  noon,  that  Gomer  Reese 
knocked  at  my  front  door,  and  said  he  had  come  up  to  have  me  sign 
as  a  witness  to  the  will  of  Mrs.  Evans.  Said  he  had  been  requested 
by  Mrs.  Evans  to  bring"  it  up  for  my  signature.  I  said  I  am  afraid  of 
the  legality  of  my  signing  the  will  in  that  way  but-he  said  he  guessed 
it  would  be  all  right.  I  did  not  feel  just  right  about  signing  it  and 
said  you  had  better  read  it  to  me  that  I  may  know  something  about 
it.  He  read  it  to  me  and  then  I  signed  it,  at  his  request,  he  stating  it 
washer  request.  We  then  had  a  little  more  conversation  about  it  and 
I  expressed  my  doubts.  He  said  she  wanted  him  to  come  up  and 
have  me  sign  and  then  that  he  should  take  it  to  court  and  have  it 
recorded.  She  seemed  to  have  a  strong  determination  that  it  should 
be  on  record  imtned lately.  He  said  she  wished  me  to  call  on  her  on 
Sunday  after  church.  After  the  service  on  Sunday  I  called  and  was 
shown  into  her  room.  I  asked  het  how  she  did.  She  said,  *I  am  weak 
in  body,  but  my  mind  is  as  clear  as  it  ever  was.'     I  asked   her  if  that 
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paper  contained  all  she  wanted  and  she  said  it  was  just  right.  She 
asked  me  where  the  will  was.  I  told  her  that  Gomer  had  it,  I  sup- 
posed, as  you  wanted  it  put  on  record.  I  made  a  short  tarry  with  her 
as  she  seemed  to  be  a  pretty  sick  woman.  This  is  my  signature  to  the 
will.  This  is  the  identical  paper  that  Gomer  gave  me  to  sign.  I  signed 
the  paper  at  my  house  in  Peckville,  about  two  miles  from  where  Mrs. 
Evans  lived  and  was  at  that  time." 

Mr/  Wise  is  fully  corroborated  by  Mr,  Reese  as  to  the  time  and 
place  and  the  circumstance  under  which  he  attached  his  signature  as 
a  witness  to  the  alleged  will  but  it  was  held  in  Hock  v.  Hock,  6  S.  & 
R,  47,  that  "Proof  of  the  execution  of  the  will  must  be  made  by  two 
witnesses,  each  of  whom  must  separately  depose  to  all  facts  necessary 
to  complete  the  chain  of  evidence,  so  that  no  link  in  it  may  depend  on 
the  credibility  of  but  one.  Where  the  evidence  is  positive  there  can  be 
no  difficulty,  for  the  witnesses  then  assert  the  simple  fact  of  execution 
itself;  but  where  the  evidence  of  one  or  both  is  circumstantial,  each 
must  make  proof  complete  in  itself  ;  so  that,  if  the  Act  of  Assembly 
were  out  of  the  question,  the  case  would  be  well  made  out  by  the 
evidence  of  either.  Circumstantial  proof  cannot,  therefore,  be  made 
by  two  or  more  wi messes  alternating  with  each  other,  as  to  the  differ- 
ent parts  of  the  aggregate  of  circumstances  which  are  to  make  up  the 
necessary  sum  of  proof,  the  evidence  of  each  not  going  to  the  whole." 
And  this  has  been  the  universal  doctrine  in  Pennsylvania.  Reynolds  v. 
Reynolds^  l6  S.  &  R.  82 ;  Clark  v.  Morton.^  Rawle  235  ;  Cannon's  Ap- 
peal,  59  Pa,  St.  R.  493 ;  opinion  of  Sharswood,  J.,  Den  v.  Greenawalt, 
76  Pa.  St.  R.  239. 

It  cannot  be  contended  that  if  one  witness  only  were  required,  \\if\ 
will  would  be  fully  proved  by  the  testimony  of  Mr.  Wise.  Its  defi- 
ciencies are  apparent.  There  is  no  proof  in  it  that  Mrs.  Evans  made 
her  maik,  or  authorized  her  name  or  mark  to  be  attached  to  the  in- 
strument produced,  or  that  she  authorized  it  to  be  written.  It  does 
not  even  contain  any  proof  that  the  instrument  produced  was  the 
identical  paper  Mrs.  Evans  had  in  mind  at  the  time  of  the  conversa- 
tion between  herself  and  Mr.  Wise.  There  may  be  a  scintilla  of  evi- 
dence but  all  the  essential  facts  necessary  to  complete  the  claim  of  evi- 
dence are  wanting. 

We  conclude  therefor  that  the  alleged  will  was  not  proved  by  the 
oaths  or  affirmations  of  two  or  more  competent  witnesses  and  can  be 
of  no  effect  and  that  the  register  erred  in  admitting  it  to  probate  and 
issuing  letters  of  administration  thereon  and  his  decision  is  reversed 

DECREE. 

And  now  January  28,  1889,  the  appeal  of  Sarah  Williams  from  the 
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decision  of  E.  A.  Atherton,  Esq.,  register  of  wills,  etc.,  in  the  matter 
of  admitting  to  probate  the-alleged  last  will  and  testament  of  Margaret 
W.  Evans  deceased,  and  issuing  letters  of  administration  cum  testa^ 
mento  annexo  thereon  having  come  on  to  be  heard  on  the  evidence  and 
the  argument  of  counsel,  it  is  therefore  ordered,  adjudged  and 
decreed  that  the  said  appeal  be  sustained,  and  that  the  decision  of  the 
said  register  in  the  matters  aforesaid  be  reversed ;  and  this  Court  pro- 
ceeding to  make  such  further  order  in  the  premises  as  to  right  and 
justice  pertaih,  doth  ord^r  and  direct  that  the  letters  of  administration 
granted  by  said  register  to  Josiah  Evans  be,  and  are  hereby  revoked, 
and  that  the  costs  of  this  appeal  and  of  the  proceedings  before  said 
register  be  paid  by  the  appellees.  By  the  Court. 


Davis  vs.  Clark  et  aL 
(Common  Pleas  of  Lackawanna  County ^  October  2^  1888,) 

RULE   OF   ARBITRATION — AMENDMENT  OF  THE  RECORD. 

Anj  defect  in  the  servioe  of  a  rule  of  arbitration  is  cured  by  the  defendants*  appearance 
before  the  arbitrators. 

It  is  the  business  of  the  plaintiff  and  not  of  the  defendant  to  keep  the  record  straight  hy 
soggesting  the  death  of  a  party. 

Scire  facias  sur  mechanics'  lien. 

The  plaintiff  took  out  a  rule  to  arbitrate  but  abandoned  it  before 
the  choosing  of  arbitrators  and  took  out  another  in  which  the  names 
of  the  parties  were  somewhat  changed.  At  the  trial  before  the  arbi- 
trators  the  defendants  appeared,  and  although  protesting  against  the 
regularity  of  the  proceedings,  cross-examined  several  witnesses.  •  De- 
fendants afterward  took  out  a  rule  to  show  cause  why  the  rules  to 
arbitrate  should  not  be  stricken  off,  and  grounded  his  application  on 
tbe  following  afBdavit: 

•*W.  H.  Stanton  being  duly  sworn  according  to  law  deposes  and 
says  that  on  the  i6th  day  of  July,  A.  D.,  1888,  a  writ  of  scire  facias 
was  issued  in  the  above  case,  and  on  the  same  date  a  rule  to  choose 
arbitrators  on  the  second  day  of  August,  A.  D.,  1888,  at  pine  A.  M.^  was 
issued  by  order  of  plaintiff,  and  on  the  evening  of  the  same  day,  said 
rule  was  served  on  Willis  G.  Clark  one  of  the  defendents  named  above; 
that  a  few  days  after  another  rule  to  choose  arbitrators  in  this  case  on 
the  8th  day  of  August,  A.  D.,  1888,  at  nine  o'clock  A.  M.,  issued  at  the 
instance  of  plaintiff  and  purporting  to  have  been  issued  on  July  i6th, 
1888,  was  served  on  said  defendants,  and  arbitrators  were  chosen  under 
this  last  mentioned  rule  in  the  absence  of  defendants ;  that  there  is  no 
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record  of  the  issuing  of  the  first  mentioned  rule  or  of  the  discontinu- 
ance thereof;  that  the  title  of  the  parties  defendant,  was  changed  be- 
tween the  issuing  of  the  said  first  two  rules.  The  defendants  named 
in  the  rule  returnable  August  second  being  Emma  J.  Clark,  Maurice 
W.  Clark  and  Willis  G.  Clark,  owners,  etc.,  and  the  defendants  named 
in  the  rule  returnable  August  eighth  being  executors  of  Emma  J. 
Clark,  Maurice  W.  Clark  and  Willis  G.  Clark  owners,  etc.,  and  the  title 
of  defendants  in  the  writ  of  scire  facias  was  also  changed  during  said 
interval  without  the  allowance  of  Court  as  appears  from  copies  of  said 
rules  and  said  writ  of  scire  facias^* 

C.  H.  Soper,  for  plaintiff. 

W,  H.  Stanton,  for  defendant. 

Connolly,  J.  This  was  a  rule  to  show  cause  why  the  rules  to 
arbitrate  in  this  case  should  not  be  stricken  off.  Any  defects  in  the 
service  of  this  rule  have  been  cured  by  the  defendants  appearing  be- 
fore the  arbitrators.  The  other  grounds  set  forth  in  the  argument  of 
counsel  and  which  are  supported  by  the  depositions  affect  the  merits 
of  the  case.  We  cannot  discover  from  the  depositions  anything  on  the 
part  of  the  arbitrators  which  would  warrant  us  in  setting  aside  this 
award.  The  appearance  of  the  defendants  before  the  arbitrators  and 
entering  into  a  defense  on  the  merits,  cured  any  defect  in  the  service 
of  the  rules  to  arbitrate.  And  now  to  wit,  September  28th,  the  rule 
heretofore  granted  to  show  cause  why  the  rules  to  arbitrate  in  this 
case  should  not  be  stricken  off  is  discharged. 

One  of  the  defendants  having  died  during  this  proceeding,  counsel 
for  the  remaining  defendant,  asked  the  Court  to  order  that  the  record 
be  amended  by  substituting  the  executors  of  the  deceased  defendant. 

Connolly,  J.    This  case  abounds  in  rules  and  motions. 

We  are  now  asked  on  the  part  of  counsel  for  defendants  to '^direct 
the  suggestion  ofjhe^death  of  Emma  J.  Clark,  etc.,  made  by  plaintiff 
to  be  duly  filed  and  recorded  and  on  the  application  of  Maurice  W. 
Clark  and  Willis  G.  Clark,  her  executors  to  come  and  defend ;  it  is 
ofdered  that  the  record  be  amended  so  that  the  names  of  said  execu- 
tors be  substituted  for  that  of  Emma  J.  Clark." 

These  are  proceedings  on  2i  scire  facias  j«r  mechanics*  lien.  Since 
the  filing  of  the  lien,  Emma  J.  Clark  has  died,  as  appears  from  the 
record.  On  the  i6th  of  June,  1888,  the  attorney  for  plaintiff  filed  a 
paper  in  which  he  suggests  the  death  of  Emma  J.  Clark.  In  said  paper 
he  also  deposes  and  says  that  Maurice  W.  Clark  and  Willis  G.  Clark 
are  the  executors  of  Emma  J.  Clark. 

This  case  was  tried  before  arbitrators  and  this  day  we  filed  an  opin. 
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ion  discharging  the  rule  to  show  cause  why  the  rules  to  arbitrate  should 
not  be  stricken  off,  and  now  we  are  asked  to  hastily  pas^  upon  the  ques- 
tion as  to  whether  or  not  the  request  which  we  copy  in  the  early  part 
of  this  opinion  should  not  be  allowed. 

This  is  the  action  in  rem.  Emma  J.  Clark  was  made  a  party  to  it 
as  defendant,  owner,  or  reputed  owner.  The  other  defendants,  owners, 
or  reputed  owners,  viz :  Maurice  W.  Clark  and  Willis  G.  Clark  are  her 
executors. 

The  request  of  defendants'  counsel  for  substitution  of  executors 
of  Emma  J.  Clark,  dec'd,  was  opposed  by  counsel  for  plaintiff  who 
alleges  that  the  record  is  in  just  the  shape  he  wants  it.  Of  this  the 
defendant  has  no  just  cause  of  complaint.  If  the  record  is  fatally  de- 
fective he  can  take  advantage  of  it  at  any  time  hereafter;  or  upon  the 
trial  of  the  case.  We  do  not  feel  warranted  in  n\aking  up  the  record 
of  the  case  in  the  manner  suggested  by  defendants*  counsel.  We  are 
of  the  opinion  that  he  has  no  standing  before  us  for  this  purpose. 

And  now  to  wit,  October  2nd,  i88i$,  the  motion  is  refused. 
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VOL.  I.      SCR  ANTON,  PA.,  FEB.  15,  1889.       NO.  *4. 


A  Legal  Publication.  F.  J,  Fitzsimmons^  Editor, 

L£E  vs.  The  Electric  Light,  Heat 
&  Power  Co. 

{Common  Pleas  of  Lackawanna  County ,  February  ^th^  iSSp.) 

MASTER  AND  SERVANT— CONTRIBUTORY  NEGLIGENCE. 

Where  an  employee  was  ordered  to  go  up  on  the  beaniR  and  girdera  aapportfng 
the  roof  of  a  shop,  by  a  foranian  in  charge,  in  order  to  adjust  a  tackle  attached 
thereto,  and  in  doing  so  was  compelled  to  swing  his  body  around  a  brace  which  was 
loose  and  poorly  fastened,— the  condition  of  this  brace  being  known  to  the  fore- 
man, who  was  present jat  the  time,  but  unknown  to  the  employee — and  .passed  the 
brace  in  safety  and  accomplished  his  task,  but  on  his  return  was  thrown,  by  the 
breaking  of  the  brace,  to  the  floor  I'f  the  shop  sustaining  severe  injuries.  Held, 
that  his  having  trusted  his  weight  to  the  brace  wi!,bout  first  cai^fully  testing  its 
strength  was  not  necessainly  contributory  negligence,  and  no  ground  for  granting 
a  non  suit    The  case  should  have  gone  to  the  jury. 

Rule  to  take  of!  non  suit  granted  in  an  action  of  tres- 
pass for  damages  caused  by  injuries  resulting  from  a  fall.  No. 
430,  October  Term,  1887. 

£.  iV.  Willardy' Everett  IVarreu,  for  plaintiff. 

y.  E,  Burr,  W,  W,  Lathrope,  S.  B.  Price,  for  defendant. 

Connolly,  J.  This  was  a  rule  to  show  cause  why  a  com- 
pulsory non  suit  should  not  be  stricken  off. 

The  following  facts  were  adduced  from  the  testimony  on 
the  trial  of  the  case:  Horton  Lee,  the  plaintiff,  was  in  the  em- 
ploy of  the  defendant  company  as  a  "line  man.*'  His  duties 
were  to  climb  electric  light  poles  and  adjust  or  repair  wires 
strung  thereon.    He  was  so  employed  on  the  20th  day  of  June, 
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1887.  On  the  evening  of  that  day  he  was  instructed  by  James 
Nicholson,  superintendent  of  the  company,  to  report  at  the 
central  station  of  the  company  next  morning  for  the  purpose 
of  changing  a  sling  which  was  suspended  from  a  cross  beam, 
resting  on  the  girders,  and  to  attach  a  tackle  thereto  for  the 
purpose  of  hoisting  and  changing  the  position  of  certain 
machinery  in  the  building. 

The  central  station  referred  to  is  a  one  and  a  half  story 
structure,  in  which  the  company  generates  electricity,  and  is 
occupied  by  engines,  boilers,  dynamos  and  other  appliances 
used  in  electric  plants.  On  one-half  of  the  upper  portion  of 
the  building  a  floor  had  been  laid  ;  the  other  portion  is  open 
save  for  the  girders,  etc.  The  portion  upon  which  the  floor 
had  been  laid  was  used  as  a  storeroom  and  was  reached  by 
means  of  a  portable  ladder,  which  stood  at  the  south  end  of 
the  building. 

On  the  morning  of  the  21st  of  June,  1887,  the  plaintiff 
came  to  the  central  station  as  directed  by  Supt.  Nicholson  the 
previous  evening.  The  superintendent  was  there  when  he 
arrived,  and  plaintiff  was  directed  to  go  up  and  change  the 
sling  and  adjust  the  tackle  thereto.  Lee  went  up  by  means 
of  the  ladder,  crossed  the  part  that  was  covered  with  flooring, 
got  upon  oneof  the  trusses  upon  which  this  cross  piece  rested, 
for  the  purpose  of  getting  to  it  and  changing  the  sling.  This 
truss  was  about  ten  inches  square.  Between  where  he  got  on 
this  truss,  and  where  the  cross  piece  rested — a  distance  of  ten 
or  twelve  feet — a  piece  of  timber  called  a  brace,  and  which 
was  intended  to  support  the  roof  of  the  building,  obstructed 
the  passage,  as  «ie  end  of  this  brace  rested  on  the  truss  and 
the  other  againstfthe  roof  or  rafters.  This  brace  was  set  upon 
the  truss  at  an  angle  of  forty-five  degrees.  In  order  to  get  to 
the  sling  by  this  route,  Lee  was  obliged  to  swing  his  body 
around  this  brace,  which  he  did  without  accident.  He  moved 
the  s'ing  and  adjusted  the  tackle  thereto.  He  then  attempted 
to  return  by  the  roiite  he  came.  When  he  came  to  this  brace 
he  took  hold  of  it  to  swing  around  it  as  he  did  in  coming,  it 
gave  way  and  he  was  precipitated  to  the  floor  beneath  a  dis- 
tance of  sixteen  feet,  and  sustained  painful  and  very  serious 
injuries.  It  was  clearly  shown  that  Superintendent  Nicholson 
was  notified  weeks  before  Lee  was  injured  that  the  braces 
which  supported  the  roof  oCthe  building  were  loose  and  liable 
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to  fall,  and  that  unless  he  had  them  tightened  up  some  one 
would  be  killed  or  injured.  Nicholson  stated  he  would  have 
them  attended  to.  The  reason  these  braces  became  loose  is 
ascribed  to  the  intense  heat  caused  by  the  fires  kept  in  the 
building  for  the  purpose  of  generating  steam  to  run  the 
machinery.  There  was  nothing  in  the  testimony  to  show  that 
Lee  was  instructed  by  Supterintendent  Nicholson  to  go  by  the 
route  which  he  took,  to  change  this  sling,  but  there  is  evidence 
that  he  could  get  there  without  walking  on  the  truss  and 
swinging  his  body  around  the  brace. 

It  was  contended  before  us  that  as  this  brace  was  not  intend- 
ed for  the  purpose  for  which  Lee  used  it,  but  to  support  the 
roof,  he  must  be  sure  before  he  used  it  that  it  would  sustain  the 
strain  he  subjected  it  to.  James  Healey  testified  (page  20, 
notes  of  testimony,)  that  Supt.  Nicholson  was  there  when  Lee 
was  changing  the  sling  and  that  he  assisted  Lee  and  himself  in 
adjusting  the  tackle  thereto.  He  also  testified  that  he  hollered 
to  "Jimmy'*  i.  e.  Nicholson  to  look  out  as  he  was  falling. 
This  testimony  differs  materially  from  the  testimony  of  the 
plaintiff,  Lee.  Could  we,  however,  disregard  it  ?  Should  it 
not  be  submitted  to  the  jury  with  proper  instructions  to  be 
determined  as  a  fact  ? 

Lee  also  testified  that  when  he  used  this  brace  to  swing 
around  it,  in  going  to  the  sling,  it  appeared  staunch  and  he 
did  not  discover  its  dangerous  condition,  which  was  known  to 
the  superintendent,  but  that  when  he  attempted  to  use  it  for 
the  same  purpose,  when  returning,  it  gave  away  and  toppled 
over  with  him  by  reason  of  which  hesust/^ined  his  injuries. 

After  the  plaintiff  had  closed  his  testimony  and  rested 
his  case,  defendant  moved  for  a  non  suit  for  the  following 
reasons  : 

First. — "The  plaintiff  is  guilty  of  contributory  negligence." 

Second. — **No  negligence  is  proven  in  the  defendant 
which  was  the  proximate  cause  of  the  injury." 

This  motion  was  allowed  to  prevail  and  a  rule  was  granted 
at  the  same  time  to  show  cause  why  the  non  suit  should  not  be 
taken  off.* 

"Personal  negligence  is  the  gist  of  the  action  and  it  must 
therefore  appear,  to  render  a  master  liable,  th^t  he  knew,  or 
from  the  nature  of  the  case  ought  to  have  known  of  the  unfit- 
ness of  the  means  of  labor  furnished  to  the  servant,  and  that 
the  servant  did  not  know  or  could  not  reasonably  be  held  to 
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have  known  of  the  defect.  Knowledge  on  the  part  of  the  em 
ployer  and  ignorance  on  the  part  of  the  employee  arc  the 
essence  of  the  action  ;  or,  in  other  words,  the  master  must  be 
at  fault,  and  know  of  it,  and  the  servant  must  be  free  from 
fault  and  ignorant  of  his  master's  fault  if  the  action  is  to  lie." 
(Beach  on  Contributory  Neg.  page  350.) 

It  is  well  settled  that  when  an  injury  happens  to  a  servant 
in  the  course  of  his  employment  the  master  is  responsible  if  it 
was  occasioned  byh  is  negligence.  If  it  was  the  result  of  the 
hazardous  nature  of  the  employment,  without  any  fault  on  the 
part  of  the  master,he  is  not  liable ;  but  if  his  negligence  was 
the  direct  and  proximate  cause  of  the  injury,  he  is  responsible 
whether  the  employment  was  hazardous  or  not.  ♦  *  *  ♦ 
{^Johnston  v.  Bruner,  61  Penna.,  61.)  We  could  cite  numerous 
other  decisions  both  of  our  own  and  other  States  in  the  sup- 
port of  the  doctrine  but  we  deem  it  unnecessary. 

Negligence  is  always  a  question  for  the  jury. 

As  stated  in  1 1  Wright.  300,  "There  is  no  absolute  rule  as 
to  what  constitutes  negligence.  That  conduct  which  might  be 
so  termed  in  one  case,  being  in  another  properly  considered 
ordinary  care.'* 

The  point  raised  by  the  defendant  and  already  refe'rred  to 
is  that  the  brace  was  not  intended  for  the  purpose  which  Lee 
used  it,  and  that  he  should  have  ascended  to  the  cross  beam 
and  girders  by  means  of  a  ladder,  and  that  before  using  the 
brace  in  the  manner  in  which  he  did.  he  should  have  tested  it 
for  the  purpose  of  determining  whether  it  would  support  his 
weight.  Under  the  plaintiff's  own  testimony  this  would  be  a 
good  argument,  but  how  can  we  ignore  the  testimony  of  Healey 
who  swears  that  Supt.  Nicholson  was  present  and  helped  adjust 
the  tackle  to  the  sling.  Coupled  with  the  fact  that  the  super 
intendent  had  previously  been. informed  of  the  dangerous  con- 
dition of  these  braces,  we  are  of  the  opinion  that  we  erred  in 
not  submitting  this  question  as  a  fact  to  be  determined  by  the 
jury.  Whether  Healey's  testimony  was  true  or  not  was  not 
for  us  to  determine.  That  was  the  province  of  the  jury  under 
proper  instruction  from  the  Court.  For  this  reason  the  com- 
pulsory non  suit  must  be  taken  off. 

And  now,  to  wit,  February  5th,  1889.  the  rule  to  show 
cause  why  compulsory  non  suit  heretofore  granted  in  this  case 
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should  not  be  stricken  off  is  made  absolute  and  the  non  suit  is 
accordingly  stricken  off. 


MiLiERrj.  Peters. 

{Common  Pleas  of  Lackawanna  County^  February  4th,  iS3p.) 

PRACTICE  UNDER  ACT  20TH   MARCH,  181O. 

In  a  proceeding  before  au  aldemuin  to  comriel  a  landlord  to  defaksate,  or 
set  off.  the  just  aocoont  of  a  tenatitout  of  the  rent,  the  aldotnau  aboald  slroplj 
find  the  anidiint,  if  an}',  which  the  tenant  is  entitled  to  defalcate.  He  it  uotantlk- 
orised  to  give  judgment  in  any  sum. 

Certiorari.  No.  102,  November  Term,  1888.  The  portion 
of  the  record  objected  to  was  as  follows :  "Alderman  allows 
set  off,  and  enters  judgment  publicly  for  the  plaintiff,  for 
wages  due  tenant,  in  the  sum  of  sixty-two  dollars  and  sixty 
rents,  with  costs,  this  being  the  amount  distressed  for  rent." 

C.  //.  Soper^  for  plaintiff  in  error. 

AjiCHBALD,  P.  J.  The  Alderman  was-not  authorized  by 
the  statute  to  give  judgment  for  the  plaintiff  in  any  sum.  He 
should  simply  have  found  the  amount,  if  any,  which  the  tenant 
was  entitled  to  defalcate  against  the  landlord's  claim  for  rent. 
This  may  have  been  all  that  the  alderman  intended  to  do  in 
this  case,  but  unfortunately  it  is  not  so  expressed  upon  the 
record.     (Fowler  v.  Eddy,  i  Cent,  563.) 

Judgment  reversed. 


Miller  vs.  Peters. 
{Common  Pleas  of  Lackawanna  County ,  February  4thy  i8Sp^ 

PRACTICE  UNDER  THE  ACT  OF  20TH  MARCH,  181O. 

In  a  proceeding  before  an  alderman  to  compel  a  landlord  to  defalcate,  or  set 
off,  the  ja«t  acf*ouut  of  a  tenant  ont  of  the  rent,  the  alderman  has  no  jurisdiction 
to  determine  the  amount  of  rent  due. 

Certiorari.  No.  793,  October  T.,  1888.  The  decision  of 
the  alderman,  as  appeared  by  the  transcript,  was  "that  there  is 
due  the  landlord  the  amount  of  seventy  dollars  and  twenty 
cents  for  rent.". 

C.  H,  Soper,  for  plaintiff  in  error. 

Archbald,  p.  J.  The  alderman  should  not  have  under- 
taken to  decide  the  amount  of  rent  which  was  due  the  land- 
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lord.  The  statute  simply  provides  for  ascertaining  the 
amount  due  the  tenant  from  the  Jandlord  upon  account  etc., 
which  he  is  entitled  to  defalcate  upon  the  landlord's  claim 
for  rent.  This  is  the  only  question  which  the  alderman  should 
undertake  to  decide.  Apparently  this  was  attempted  to  be 
done  by  deducting  what  was  so  found  due.  and  casting  a  bal- 
ance in  favor  of  the  landlord.  This  course,  however,  cannot 
be  sustained.  The  alderman  must  deal  simply  with  the 
tenant's  claim.  {Fowler  v.  Eddy,  i  Cent,  563.) 
Proceedings  reversed. 
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VOL.  I.      SCR  ANTON,  PA.,  FEB,  22.  1889,       NO.  *S 


A  Legal  Publication.  F,  J.  Fitzsimmons^  Editor, 

Miller  vs.  Doud. 
{Common  Pleas  of  Lackawanna  County^  February  4thy  iSSp,) 

EJECTMENT — ADVERSE  POSSESSION, 


A  toDAnt  of  part  of  a  Binffle  enclotore  cannot  acquire  title  bj  adverm 
ion  to  the  balance  of  it.    The  poeocacion  of  one  part  in  dependent  on  that  of  the 
other,  and  U  not  adverse  to  the  landlord. 

An  action  of  ejectment.  No.  248,  June  T.,  1885.  The 
land  in  question  was  a  tract  in  the  form  of  a  trapezium,  lying 
next  to  a  lot,  designated  as  "lot  No.  16/'  which  was  leased  to 
the  defendant  by  the  vendor  of  the  plaintiff  and  subsequently 
bought  by  him.  The  defendant  sought  to  extend  his  possess- 
ion under  the  lease  of  *'lot  No.  16**  to  the  adjoining  land  and 
acquire  title  thereto  by  adverse  possession  against  his  landlord. 

At  the  trial,  the  Court  charged  the  jury  as  follows : 

"It  was  admitted  that  the  legal  title  to  this  land  in  1853, 
was  vested  in  William  E.  Dodge  and  others,  and  conveyed  by 
deed  to  the  Lackawanna  Iron  &  Co'al  Company,  and  the  Lack- 
awanna Iron  and  Coal  Company,  in  18S4,  made  a  deed  for  land 
which  covers  the  land  in  dispute,  in  this  case,  to  the  plaintiff. 
That  vested  in  the  plaintiff  a  legal  title  to  the  land  in  dispute. 

"The  defendant  sets  up  against  that  a  title  claimed  to  have 
been  acquired  by  adverse  possession  for  the  space  of  21  years. 
Title  may  be  acquired  to  land  by  adverse,  open,  notorious, 
exclusive  and  continuous  possession  for  the  space  of  21  years. 
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But  the  undisputed  evidence  in  the  case  is.  that  in  1869  Mr. 
Biglin  took  a  lease  from  the  Lackawanna  Iron  &  Coal  Com- 
pany, who  then  had  title  to  the  land,  for  lot  16,  which  was  sub- 
sequently bought  and  upon  which  the  house  was  situated. 
That  possession  under  the  lease  then  was  the  possession  of  the 
company.     Mr.   Biglin  merely  leased   from  the  company,  and 
as  the  head  of  the  household,  he  had  a  right  to  do  that.     It  is 
true   that  might  not  divest  or  disturb  the  title  of  the  Neary 
heirs  to  lot   16  so  far  as  they  had  such  title  under  a  contract 
from  the  company,  and  there  seems  to  have  been  k  contract  of 
that  kind   according  to  the  recitals  in  the  deed  to  Mr.  Biglin. 
But  the  point  in  this  case,  the  contention  of  the  defendant  is, 
or  attempt  of  the  defendant  is,  to  extend  that  possession  from 
lot  16  over  this  land,  and  it  is  with  regard  to  the   land  over 
which  such  possession  is  attempted  to  be  extended  that  this 
iaw  suit  is  now  concerned.     It  is  about  that  other  land.     Mr. 
Biglin  as  head  of  the  family  had  the   right  to  take  that  lease 
from  the  company,  and  his  possession  would  be  the  possession 
of  the  family,  or  the  possession  of  the  family  would  be  such 
possession  as  he  then  held.      We  cannot  distinguish  between 
the  possession  so  taken  of  the  house  and   lot   16  from  the 
possession  of  this  land  which  was  within  the  same  enclosure. 
There  was  then  during  the  time  that  that  lease  existed  no  ex- 
clusive possession  over  this  land  in  dispute,  no  possession  ex- 
clusive of  the  Lackawanna  Iron  &  Coal  Company,  under  whom 
Biglin  was  holding  possession  of  lot  16.     It  is  upon  that  theory 
that  I  rule  the  case.      It  had  not  come  to  me  at  all  until  this 
point  called  my  attention  to  it.      I  have  listened  to  the  argu- 
ments  of  both  sides,  and  I  am  convinced  that  this  twelfth  point 
which  I  will  read  in  your  hearing  correctly  states  the  law,  and 
reduces  the  whole  question  upon  the  undisputed  facts,  laying 
aside  all  those  that  were  disputed,  to  a  mere  question  of  law 
involving  no  fact.     It  is  your  privilege  as  jurors,  if  there  were 
any  issue  of  fact  to  pass  upon  that.     I  would  not  undertake  to 
pass  upon  any  question  of  fact,  but  if  there  were  any  involved 
I  should  submit  it  to  you.     But  upon  the  admitted  or  undis- 
puted facts,  the  law.  being  with  the  plaintiff,  it  is  my  duty  to 
control  and  direct  a  verdict  which    I  now  do.     I  will  read  this 
point:     "The  defendant  having  admitted  that  in  1869  he  took 
a  lease  from  the    Lackawanna   Iron  &  Coal  Company  for  lot 
number  16,  which  he  afterwards  bought,  and  having  continued 
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in  possession  of  this  lot  up  to  1 88 1,  when  he  received  his  deed, 
his  possession  of  lot  number  i6  was  the  possession  of  his 
lessors,  and  there  being  no  fence  or  division  between  lot  num- 
ber i6  and  the  land  in  dispute,  there  was  np  such  adverse  en- 
closure and  holding  of  the  same  as  would  give  title  by  the 
statute  of  limitations,  and  the  plaintiff  is  entitled  to  recover. 

"I  affirm  that  point  which  virtually  directs  a  verdict  in 
favor  of  the  plaintiff.     The  verdict  will  so  be  taken.'* 

The  defendant  secured  a  rule  for  a  new  trial.  On  the 
argument  of  the  rule  the  defendant  presented  the  following 
brief: 

*  Stephens  V,  Lcsch,  19  Pa.  262  affirmed  in  Susq*  &  Wyoming 
R.  R.  Co,  V.  Qitick,  ti'^  Pa.  199  " 

"As  to  city  lots  Brolaski  v,  McCiain,  61  Pa.  166.  A  single 
day's  breach  is  sufficient  to  defeat  title  by  statute  of  limita- 
tions.    Olwinev,  Holman,  23  Pa.  284." 

^^Holew,  Rittenkouse^  37  Pa.  121.  Want  of  payment  of 
taxes  is  an  interpretation  of  acts  of  trespass.*' 

"When  title  is  claimed  under  the  statute  of  limitations,  it 
is  for  the  Court  to  say  whether  there  is  sufficient  evidence  of 
all  the  requisites.  Groph  v.  Weakland,  10  Casey  304;  DeHaum 
V.  Landell,  7  Casey  120 ;  Hoffman  v/  McCrca,  6  Smith  95." 

"It  is  a  principle  of  law  that  if  two  persons  are  in  possess- 
ion of  the  same  land,  the  one  by  title  the  other  by  wrong,  it 
is  his  possession  who  has  the  .  right.  Hammond  v.  Eidgfey's 
Lesees^  5  Har.  &  John's  R.  245  ;  Adams  ou  Eject,  55 ;  Cheney  v, 
Ringold,  2  Har.  &  John's  R  87." 

"In  every  case  of  mixed  possession,  the  legal  seisin  is  ac- 
cording to  the  title.  Codman  v.  Winston^  10  Mass.  151;  CVm. 
v.  Dudley,  10  Mass.  408." 

"There  would  appear  to  be  no  clearer  principle  of  reason 
or  justice  than  this;  that  if  the  rightful  owner  is  in  the  actual 
occupancy  of  part  of  his  tract  by  himself  i^r  tenant  he  is  in  the 
constructive  and  legal  possession  and  seisin  of  the  whole  un- 
less disseised  by  actual  occupation  and  dispos.session.  Hall 
v.  Powell,  4  S.  &.  R.  465. 

"His seisin  and  possession  do  not  extend  beyond  his  ac* 
tual  occupancy  by  enclosure  i^nd  exclusive  possession,     Ibid^tiy 

"To  gain  title  by  adverse  possession  the  tenant  must  keep 
up  the  fences,     Lund  v.  Br  unit,  14  W.  N.  C.  489." 


n 
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Archbald,  p.  J.  While  there  was  a  dispute  as  to 
whether  the  lost  lease  between  Biglin  and  the  Lackawanna  Iron 
&  Coal  Co.  covered  the  land  in  question  there  was  no  dispute  but 
that  it  covered  lot  No.  i6adjoining^.  Upon  this  left  stood  thede- 
fendant*s  house,  and  both  pieces  of  land  were  brought  into  one 
enclosure  by  a  common  fence  running  around  the  outside,  but 
without  any  fence  between  them.  Under  the  circumstances 
Biglin  as  the  tenant  of  the  Company  for  a  part  of  this  single 
enclosure  could  not  acquire  title  by  adv'^rse  possession  of  the 
balance  of  it.  The  possession  of  the  one  piece  was  nut 
independent  of  that  of  the  other:  there  was  but  one  posse- 
ion  of  the  whole  and  that  was  of  the  landlord  by  their  tenant. 
There  was  no  exclusive  possession  as  to  either.  To  hold  other- 
wise would  allow  a  tenant  to  slip  over  his  fences  upon  the  ad- 
joining lands  of  his  landlord,  and  upon  the  determination  of 
the  lease  to  claim  possession  or  ownership  of  them  notwith- 
standing, without  anything  sufficient  to  put  the  landlord  on 
his  guard.     Such  we  do  not  conceive  to  be  the  law. 

The  inchoate  rights  of  the  Neary  heirs,  if  any,  were  lost 
when  possession  was  surrendered  to  the  company.  By  marry- 
ing the  widow,  Biglin  became  the  head  of  the  household,  and 
when  he  attorned  to  the  Company,  it  was  the  same  in  law  as 
as  though  the  whole  family  had  removed  and  were  let  in  again 
under  the  lease.  It  amou'jted  to  an  entry  by  the  rightful 
owners,  which  tolled  the  statute. 

There  was  nothing  therefore  to  go  to  the  jury.  The  title 
by  adverse  possession  not  having  been  made  out  by  the  defen- 
dant, the  plaintiff  was  entitled  to  recover  upon  the  legal  title 
he  had  shown.  The  verdict  was  therefore  properly  directed 
in  his  fayor  and   the  rule  for  a  new  trial  must  be  discharged. 


Commonwealth  vs.  Teeter. 
{Quarter  Sessions  of  Lackawanna  County ^  February  5th,  i88g) 

CRIMINAL  LAW— EMBEZZLEMENT  BY  A  PARTNER. 

An  indictment  und«r  the  Act  Jane  8rd,  1885,  entitled  "An  Act  to  punfsb 
•oo-partnen  for  fraudulently  appropriating  .tbe  property  or  usinf^  tbe  name  of  the 
co-partnership,  corporation  or  aMOciatlon"  must  set  forth  the  indiTidoal  names 
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t»f  tbe  co-partners  in  tbe  firm,  corporation  or  aawdntion  of  whiclk  the  defeoduife 
was  a  member. 

Motion  to  quash  indictment  in   case,  No.  243,  January 
Sessions,  1889. 

The  indictment  wasgroundedon  the  Actof  3rd  June,  1885* 
and  was  as  follows  : 


** Lackawanna  County,  ss.: 

"The  grand  inquest  of  the  Commonwealth  of  Pennsylvania, 
inquiring  for  the  County  of  Lackawanna,  upon  their  respective 
oaths  and  affirmations,  do  present  that  Charles  L.  Teeter,  late 
of  said  county,  yeoman,  on  the  fifth  day  of  January,  in  the 
year  .of  our  Lord,  one  thousand  eight  hundred  and  eighty- 
eight,  at  the  county  aforesaid,  and  within  the  jurisdiction  of 
this  court,  then  and  there  being  a  member  of  a  co-partnership, 
to  wit,  a  co-partnership  trading  and  doing  business  then  and 
there,  under  the  firm  name  of  W.  M.  Finn  &  Company,  wilfully 
and  fraudulently  did  take  and  convert  to  his  own  use  a  large 
sum  of  money,  to  wit,  the  sum  of  seven  hundred  dollars,  the 
pr  >perty  and  moneys  of  the  said  co-partnership,  without  the 
consent  of  his  associate  and  associates  in  said  co  partnership, 
contrary  to  the  form  of  the  Act  of  the  General  Assembly  in 
such  case  made  and  provided  and  against  the  peace  and  dignity 
of  the  Commonwealth  of  Pennsylvania." 

The  motion  to  quash  was  grounded  on  the  following 
reasons: ' 

1st. — Because  the  individual  names  of  the  co-partners  in 
the  firm  of  W.  M,  Finn  &  Co.,  are  not  set  out  in  the  indict- 
ment. 

2nd. — Because  the  indictment  does  not  charge  that  the 
money  embezzled  came  into  defendant's  possession,  or  under 
his  care  as  co-partner  in  the  firm  of  W.  M.  Finn  &  Co. 

3rd. — Because  the  indictment  sets  out  no  criminal  offense. 

4th. — Because  there  was  no  preliminary  hearing  and  bind- 
ing over  of  defendant  to  answer  the  offense  alleged  in  this  in- 
dictment. 

5th. —  Because  the  ofTen,sc  charged  in   the  indictment   is 
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not  the  ofTense,  but  entirely  dissimilar  from  that  charged  in 
the  preliminary  proceeding. 

6th. — Because  the  indictment  is  va^ue  and  uncertain. 

H,  M.   Edwards,  district  attorney,  Jas,   H,   Torrcy,  for 
Commonwealth. 

John  F.  Scraggy  for  defendant. 

Archbald,  /.     Let  the  indictment  be  quashed  for  the 
2hd  reason  assigned. 


lackawanna  jurist.  ^^l 

Finn  vs.  Teeter. 
{Common  PUas  of  Lcukawanna  County,  February  i8th,  iS8g,) 

COMMENCEMENT  OF  ACTIONS  BY  CAPIAS  AD  RESPONDENDUM— 

PRACTICE. 

A  capiM  ad  recpondendnm  may  iasne  on  praecipe  without  an  affldavit  of  causa 
of  action,  in  abeenoe  of  any  rule  of  court  to  the  contrary. 

But  the  defendant  may  on  citation,  or  rule,  granted  by  the  Court  be  dincharg- 
•d  on  oonuBon  baii  if  tlie  plaintiff  does  not  at  or  before  r he  hearing  off  the  rule  put 
!■  a  aafflcient  afBlavit  of  hia  cause  of  action. 

The  issuing  of  a  capias  without  a  preTions  aflldaTit  is  not  in  Tiolation  of  the 
Fourth  Amendment  of  tl)e  Constitution  of  the  United  States  or  of  Article  I,  Sec- 
tion 8  of  the  Constitution  of  Pennsylvania. 

The  fourth  section  of  the  Act  of  18  June,  1886,  waa  repealed  by  the  second  seo- 
tion  ofthe  Act  of  14  April.  188& 

Rule  on  plaintiff  to  show  cause  of  action  and  why  defen- 
diint  shall  not  be  discharged  on  common  bail. 

Motion  for  rule  to  show  cause  why  the  capias  issued  in 

this  case  should  not  be  quashed.  No.  462,  January  Term,  1889. 

J,  H.  Torrey,  for  plaintiff. 
J.  F,  Scragg,  for  defendant. 

GUNSTEK,  J.  A  writ  of  capias  ad  respondendum  was  issued 
in  this  case  on  the  praecipe  of  an  attorney  without  an  affidavit 
of  cause  of  action  being  made  and  Bled  before  the  issuing  of 
the  writ.  Defendant's  counsel  contends  that  this  is  in  violation 
of  the  Fourth  Amendment  to  the  Constitution  of  the  Uuited 
States  and  of  Article  I  Section  8  of  the  Constitution  of  Penn- 
sylvania and  of  the  Fourth  and  Fifth  Sections  of  the  Act  of 
13  June.  1836  (P.  L,  572) 

The  contention  that  the  proceedings  arc  in  violation  of 
the  Fourth  Amendment  to  the  Constitution  of  the  United 
States  cannot  be  sustained.  It  is  well  settled  that  this  prohi- 
bition as  weir  as  others  with  which  it  is  associated  in  those 

« 

articles  were  not  designed  as  limits  upon  the  State  Govern- 
ments in  reference  to  their  own  citizens.  They  are  exclusively 
restrictions  upon  federal  powers,  intended  to  prevent  interfer- 
ence with  the  rights  of  the  States  and  of  their  citizens,  and  the 
prohibition  ]  referred  to  restrains  the  issue  of  warrants  only 
under  the  laws  of  the  United  States  and  have  no  application 
CO  State  process.  {^Barron  v.  Mayor  etc,  of  Baltimore^  7  Pet., 
243;  Lessee  of  Livingston  v.  Moore^  et,  aL,  7  Pet.,  469;  Fox  v. 
Ohio,  5  Howard.  410:  Smith  v.  Maryla?id,  18  Howard,  71  ; 
James  v.  Comth^  1 2,  S  &  R-,  220  )  And  the  Supreme  Court  of  the 
United  States  has  decided  that  this  article  has  no  reference  to 
civil  proceedings  by  the  United  States  for  the  recovery  of 
debts,  of  which  a  search  warrant  is  not  made  a  part.   {Murray s 
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Lessee  v.  Hobo  ken  Land  and  Improvement  Company,  1 8  Howard, 
272.) 

Article  I,  Section  8  of  the  Constitution  of  Pennsylvania  is 
as  follows : 

"The   people  shall    be   secure  in  their  persons,  houses, 

papers,  and  possessions  from  unreasonable  searches  and  seiz- 
ures ;  and  no  warrant  to  search  any  place,  or  to  seize  any  per- 
son or  things,  shall  issue  without  describing  them  as  nearly  as 
may  be,  nor  without  probable  cause,  supported  by  oath  or 
affirmation  subscribed  to  by  the  affiant." 

We  may  concede  that  the  writ  in  question  is  a  warrant  to 
the  sheriff  to  seize  the  person  of  the  defendant  for  as  was  said 
by  Folger  J.  in  People  ex  rel.  Coqk  v.  Wood,  71  New  York,  371, 
"whatevei  may  be  the  definition  of  the  word  warrant  given  by 
lexicographers,  a  lawyer's  idea  of  the  thing  is  a  writing  from  a 
competent  authority  in  pursuance  of  law,  directing  the  doin^ 
of  an  act  and  addressed  to  an  officer  or  person  competent  to 
do  the  act,  and  affording  him  protection  from  damages,  if  he 
does  it."  But  there  are  other  well  known  warrants  to  seize 
persons  and  things,  such  for  instance  as  landlords'  warrants,  tax 
collectors'  warrants,  writs  o\  fieri  facias,  writs  of  foreign  attach- 
merits  and  writs  of  replevin.  If  the  constitution  prohibits  all 
warrants  to  seize  any  person  or  thing  "without  probable  cause, 
supported  by  oath  or  affirmation"  it  necessarily  prohibits 
these.  If  it  does  not  then  it  remains  to  ascertain  what  war- 
rants to  seize  are  prohibited,  or  rather  whether  a  capias  ad  re- 
spondendum not  supported  by  oath  or  affirmation  is  prohibited. 

The  language  of  the  Constitution  of  1874  is  identical  with 
that  of  the  Constitutions  of  1790  and  1838,  except  that  the 
words  "subscribed  to  by  the  affiant"  are  added  in  the  Consti- 
tution of  1874.  It  differs  some  from  the  Constitution  of  1776 
but  in  letter  and  spirit  warrants  to  seize  any  person  or  thing, 
without  oath  or  affirmation,  are  declared  contrary  to  right  in 
them  all  and  we  ought  therefore  to  be  able  to  ascertain  the 
evil  prohibited  by  inquiring  into  the  reasons  which  lead  to  the 
prohibition  and  the  understanding  of  it  by  the  people  who 

declared  it  and  who  have  lived  under  it  for  more  than  a  hun- 
dred years. 

What  was   the  evil    againnt  which   the  prohibition   was 

aimed?      Searches  and  seizures  by  whomi     It  it  well  known 

that  in  England,  among  the  remnants  of  a  jurisprudence  which 

had  favored  prcroc^ative  at  the  expense  of  liberty,  was  that  of 

the  arrest  of  persons  under  general  warrants  without  previous 
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evidence  of  their  guilt,  or  identification  of  their  persons.  This 
practice  survived  the  Revolution  and  was  continued  without 
question,  on  the  ground  of  usage,  until  the  reign  of  George 
III  when  it  received  its  death  blow  from  the  boldness  of  Wilkes 
and  the  wisdom  of  Camden.  {Mays  Constitutional  History  of 
England^  C  ,  II.)  The  practice  of  issuing  blank  warrants  never 
prevailed  in  the  American  colonies  but  they  were  sanctioned 
by  Act  of  Parliament  in  the  form  of  writs  of  assistance  to 
revenue  officers  intrusted  with  the  enforcement  of  the  odious 
trade  laws.  But  in  England  they  were  an  evil  which  was 
eradicated  only  after  one  of  the  most  stubborn  contests  known 
to  the  history  of  English  law.  Pennsylvania  prohibited  them 
by  the  Constitution  of  1776,  her  first  after  the  Declaration  of 
Independence.  Other  commonwealths  did  likewise  but  it. was 
not  until  after  the  general  government  had  laid  aside  its  swad- 
dling clothes  and  had  become  vested  with  constitutional  power 
that  the  prohibition  was  introduced  by  way  of  amendment  in- 
to the  Constitution  of  the  United  States. 

So  far  as  we  are  informed  these  prohibitions  or  limitations 
have  never  been  held  to  apply  to  process  in  civil  proceedings, 
on  the  contrary  it  has  been  expressly  decided  that  they  have 
no  reference  to  civil  proceedings  of  which  a  search  warrant  is 
not  made  a  part.  {Murray  s  Lessee  v.  Hoboken  Land  and  Im- 
provement Company^  18  Howard,  272.)  They  certainly  do  not 
apply  to  searches  and  seizures  by  private  persons  acting  on  their 
own  responsibility,  for  in  them  as  in  civil  process  the  injured 
party  has  redress  against  the  person  who  does  him  wrong  or 
injury.  Fut  in  process  issued  in  the  name  of  the  crown  or  the 
State,  or  of  the  United  States  not  only  is  the  officer  who 
executes  the  warrant  but  also  the  officer  who  issues  it  free 
from  liability.  The  words  "warrants  to  search  any  place" 
have  always  been  understood  to  refer  to  what  is  technically 
known  as  a  search  warrant  in  Criminal  procedure  and  from 
their  context  the  words  "to  seize  any  person  or  thir'gs"  can 
be  fairly  construed  to  refer  to  like  procedure  and  when  it  is 
considered  that  the  constitutional  limitation  in  question  is  a 
limitation  upon  the  powers  of  the  commonwealth;  a  declaration 
of  a  right  in  the  people  as  against  the  commonwealth,  and  not 
a  rule  of  conduct  for  the  people  as  amongst  themselves  this 
construction  becomes  more  apparent.  (Story's  Familiar  Ex- 
position of  the  Constitution  of  U.  S.,  Edition  of  1852,  Section 

399-) 
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Before  the  Statute  ctf  the  12  Geo.  I,  c.  29,  a  defendant, 
.might  have  been  arrested  upon  process  against  the  person  in 
civil  actions,  for  any  sum  of  money  however  trifling  or  to  any 
amount  however  conside'-able,  without  any  affidavit  of  its  be- 
ing due.  {TideTs  Practice  164.)  This  statute  wrought  consid- 
erable change  in  the  practice  in  England  and  probably  in  some 
of  the  colonies,  but  it  has  never  been  in  force  in  Pennsylvania. 
{Taylor  v,  Knox,  1  Dallas,  159.)  However,  by  the'Act  of  20 
March,  1725,  i  Sm.,  164,  free  holders  with  certain  qualifications 
therein  specified,  were  privileged  from  arrest  by  any  writ  of 
arrest  ox  capias  ad  respondendum,  unless  they  we^e  such  free- 
holders as  by  said  act  were  made  liable  to  be  arrested,  and 
under  this  act  it  is  necessary  for  the  plaintiff  to  make  certain 
facts  appear  by  affidavit,  upon  oath  or  affirmation.  It  does 
not  appear  to  have  come  before  the  courts  for  construction 
prior  to  18 10,  when  it  was  ascertained  and  determined  that 
the  practice  under  it  *'had  not  been  to  obtain  a  judge's  order 
to  hold  to  bail  in  those  cases  where  bail  was  not  of  course,  but 
the  right  to  bail  was  discussed  after  the  arrest,  upon  citation 
or  rule  to  show  the  cause  of  action.  *  (Jack  v.  Shoemaker^  3 
Binney,  280.)     When  the  defendant  is  not  a  freeholder  the  act 

does  not  apply. 

By  the  Fourth  Section  of  the  Act  of  13  June,  1836,  P.  L., 

572,  relating  to  the  commencement  of  actions,  it  was  provided 
**that  no  .writ  of  capias  ad  respondendum  shall  issue  in  any  case 
unless  the  plaintiff,  his  agent,  or  attorney,  shall  previously 
thereto,  make  affidavit  setting  forth  the  cause  of  action,  etc.*' 
It  was  earnestly  asserted  on  the  argument  of  the  case  that  on 
search  no  record  of  a  repeal  of  this  section  could  be  found. 
We  made  search  and  found  that  by  the  Second  Section  of  the 
Act  of  14  April,  1838,  P.  L.,  457,  the  Fourth  and  Fifth  Sections 
of  the  Act  of  1836  were  expressly  repealed,  "and  all  former  laws 
which  were  repealed  or  supplied  by  the  said  two  sections  of 
said  act  are  hereby  revived,  as  fully  and  effectually  as  if  speci- 
ally re-enacted.** 

As   bearing  somewhat  on  the  general  question  before  us, 

we  refer  also  to  the  Act  of  12  July.  1842,  P.  L.,  339  by  which 

arrest  and  imprisonment  on  any  civil  proce.ss  in  any  suit  in- 
stituted for  the  recovery  of  money  due  on  a  judgment  or  decree 
founded  upon  contract  or  due  upon  any  contract  express  or 
implied,  or  for  the  recovery  of  any  damage  for  the  non  perfor- 
mance of  any  contract,  excepting  in  certain  cases,  was  abolish- 
ed.    But  this  act  applies  only  to  contracts,  and  does  not  take 
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from  a  plaintiff,  in  case  of  a  distinct  tort^  the  process  to  which  he 
was  entitled  before.     {Sedgcbeer  v.  Moore,  et.  aL,  Brightly's  R., 

197) 

We  have  found  in  neither  Act  of  Assembly  nor  adjudicat- 
ed case  a  recognition  of  the  contention  that  a  capias  ad  respond-' 
endum  is  within  the  constitutional  prohibition,  and  we  have  been 
referred  to  none  by  counsel.  The  statute  of  13  Charles  II, 
Robert's  Digest,  131  has  no  relation  to  the  question  before  us. 
It  directs  that  the  true  cause  of  action  shall  be  set  forth  in  the 
writ.  Our  Act  of  1 836  prescribes  the  form  of  the  writ  and 
what  it  shall  contain,  and  since  the  repeal  of  the  fourth  and 
fifth  sections  thereof,  no  affidavit  is  required  by  it  before  the 
writ  issues.  It  is  true  that  Woodward,  J.,  in  Bergcr  v.  Simrell 
&  Soxs,  39  Pa..  302,  says  that  "Before  the  Act  of  1842  a  plain- 
tiff might,  on  affidavit  of  cause  of  action,  take  his  capias  ad 
respondendum  at  pleasure  and  hold  his  debtor  to  bail,  or  throw 
him  into  jail,**  but  he  does  not  say  that  he  might  not  have 
done  the  same  thing  without  affidavit  or  cause  of  action,  prior 
to  the  Act  of  1836  or  after  the  repealing  Act  of  1838,  in  a 
proper  case.  We  have  been  referred  to  several  cases  of  which 
Holland  v.  Dealy,  13  Phila.  R.,  79,  goes  the  farthest.  They  are 
not  authority  for  the  doctrine  than  an  affidavit  of  cause  of 
action  must  be  made  and  filed  in  every  case  before  the  writ 
iiisues.  A  careful  examination  of  them  will  show  that  they 
were  decided  as  they  have  been  by  reason  of  a  rule  of  Court 
reguhting  the  practice  in  Philadelphia.  At  an  early  day  the 
Courts  of  Philadelphia  adopted  a  rule  that  in  certain  actions 
no  bail  shall  be  required  unless  an  affidavit  of  the  cause  of 
action  be  made  and  filed  before  the  issuing  of  the  writ.  We 
have  a  similar  rule  and  probably  most  if  not  all  the  Courts  in 
the  State  have  one  no*^v.  But  it  was  not  so  formerly.  In  the 
rules  adopted  for  regulating  the  practice  in  Luzerne  County, 
in  1841,  there  was  none,  and  it  is  to  be  observed  that  our  rule 
does  not  prohibit  the  issuing  of  the  writ  before  an  affidavit  is 
filed  but  only  directs  that  no  bail  shall  be  required  in  the  cases 
therein  mentioned  unless  an  affidavit  be  made  and  filed  before 

the  is^iumg  of  the  writ.     Rule  VII,  Section  5. 

We  do  not  think  Holland  v.  Dealy,  snpra^  the  law  of  the 

State.  It  may  be  founded  on  local  statute,  rule,  or  practise 
not  appearing  in  the  report  of  the  case,  but  so  far  as  we  can 
.see  the  writ  appears  to  have  been  quashed  on  the  authority  of 
Bromley  w,  Joseph,  3  Wharton,  which  arose  under  the  Act  of 
1836  before  the  fourth  and  fifth  sections  of  said  Act  were  re 
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pealed.  On  the  other  hand  the  views  expressed  in  Fotterallv. 
Miller^  i  Del.  Co.  R.,  286,  are  in  full  accord  with  this  opinion 
(except  on  the  constitutional  question  which  was  not  raised), 
and  it  was  there  held  that  a  capias  may  issue  without  a  pre- 
vious affidavit,  but  the  plaintiff  may  be  ruled  to  show  cause  of 
action.  This  is  also  given  as  correct  practice  in  other  counties 
than  Philadelphia  in  i  Troub  &  Haly's  Practice,  286,  (Edition 
1867,  by  Fish).  The  proper  practice  when  there  is  no  affidavit 
or  the  affidavit  is  defective,  is  not  to  quash  the  writ,  but  to 
discharge  on  common  bail.  {Agncss  v.  Dubois,  8  W.  N.  C,  406; 
Phila,  Coal  Co,  v.  Huntzinger,  6  W.  N.  C.»  300.)  Our  reports 
contain  many  cases  in  which  no  cause  of  action  was  shown 
until  after  the  issuing  and  service  of  a  capias  and  on  rule,  and 
they  show  as  clearly  as  any  express  decision  could  show  that 
the  constitutional  prohibition  invoked  does  not  refer  to  the 
process  in  them.  Jack  v.  Shoemaker^  3  Binney,  280  is  not 
only  a  well  considered  case  in  itself,  but  it  has  been  followed 
by  many  others,  and   the  objection  made  here,  if  valid,  could 

hardly  have  escaped  the  notice  either  of  the  eminent  counsel 
in  that  case  or  of  the  learned-  judges  who  decided  it.  It  is 
true  the  question  in  that  case  arose  under  a  different  Act  of 
Assembly,  but  the  constitutional  prohibition  was  substantially 
the  same. 

Our  laws  favor  liberty  of  person  and  protect  it  by  habeas 
corpus,  and  by  action  for  false  imprisonment,  or  as  in  this  case, 
by  rule  on  the  plaintiflf  to  show  cause  of  action,  and  in  what- 
ever form  the  remedy  may  be  applied,  the  court  or  a  judge 
.will  always  set  a  man  at  liberty  unless  substantial  cause  for 
the  detention  of  his  person  be  shown.  We  must  administer 
the  law  as  we  find  it,  and  if  the  liberty  of  the  people  is  open 
to  invasion,  or  is  endangered  by  praecipe  of  an  attorney,  or 
even  of  a  pUintiff  himself,  directing  the  issuing  of  a  capias  ad 
respondendum  the  relief  must  be  sought  before  the  legislature, 
and  not  before  us. 

The  sufficiency  of  the  affidavit  filed  by  the  plaintiff  on 
return  of  the  rule  in  this  case  was  not  discussed  but  we  must 
necessarily  pass  upon  it  in  disposing  of  the  rule.  The  injury 
complained  of  seems  to  have  been  caused  by  a  brecah  of  a  con- 
tract If  so,  the  case  falls  within  the  provisions  of  the  Act  of' 
1842.  The  complaint  is  not  as  full  and  clear  as  it  should  be 
and  we  think  it  insufficient  to  hold  the  defendant  to  bail. 
{Phila,  Coal  Co,  v.  Huntzinger^  6  W.  N.  C.,  300.) 

The  motion  for  a  rule  to  show  cause  why  the  capias 
should  not  be  quashed  is  refused. 

The  rule  to  discharge  the  defendant  on  common  bail  is 
made  absolute. 
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LOFTUS  VS.    HOCKENBURY,  TRUSTEE    OF   THE   CaRBONDALB 

Base  Ball  Club. 

{Common  Pleas  of  Lackawanna  County,  February  28tk^  lS8p.) 

TROVER  AND  CONVERSION— CERTIORARI. 

An  alderman^  docket  entries  mnet  set  forth  a  sufficient  canM  of  actioiL 

A  jodgment  girea  hj  an  alderman  must  appear  to  have  betn  rendered  at  a 
time  to  wbioh  the  can  had  been  regularlj  adjoomed. 


Certiorari  to  Alderman  J.  G.  Thompson,  No.  43,  Novem- 
ber Term,  1888. 

The  body  of  the  transcript  was  as  follows : 

"Now  August  1 5th,  at  the  time  appointed,  parties  appear; 
H.  J.  Hockenbury  sworn  and  claims  $5.00  damage  for  $  balls 
that  were  accidentally  knocked  into  defendant's  lot  and  refused 
to  let  the  plaintiff  have  them  when  demanded.  F.  Blair,  M. 
Loft  us,  and  B.  O'Brien,  sworn.  Defendant  $15.00  damage  to 
his  growing  crops,  held  over  one  week  for  argument,  time  to 
be  fixed  by  Attorneys  Burr  and  O'Neill.  Now  August  27th, 
after  hearing  proofs  and  allegations,  judgment  for  plaintiff  and 
against  the  defendant  for  three  and  fifty  hundredth  dollars, 
(»3  5o.") 

The  plaintiff  in  error  filed  the  following  exceptions : 

1st. — The  record  shows  ao  cause  of  action. 

2nd. — It  does  not  appear  that  the  balls  in  question  were 
the  property  of  the  defendant  in  error. 

3rd. — It  does  not  appear  that  any  one  properly  authorized 
made  demand  therefor,  or  that  the  demand  was  refused. 

4th.— rlt  does  not  appear,  nor  is  it  alleged,  that  the  plaintiff 
in  txxor  prevented  itiQ  defendant  in  error,  or  any  one  else  from 
entering  on  his  land  and  taking  the  balls  in  question. 

5th. — It  does  not  appear  that  the  judgment  was  rendered 
publicly  and  at  a  time  to  which  the  case  had  been  regularly 
adjourned. 

6th. — It  does  not  appear  that  the  plaintiff  in  error  had 
notice  of  the  adjournments. 

7th. — It  does  not  appear  that  the  plaintiff  in  error  had 
notice  of  the  entry  of  judgment. 

8th. — The  aldennan  had  no  jurisdiction  of  the  person  of 
the  plaintiff  in  error. 
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F,  J.  FitBsimmonSy  T,  F,  McCourt^  for  plaintiff  in  error, 
y.  E.  Burr,  lor  defendant  in  error. 

GuNSTER,  J.  The  only  cause  of  action  set  forth  by  the 
record  is  as  follows :  **Parties  appear ;  H.J  Hockenbury  sworn 
and  claims  $5.00  damages  for  5  balls  that  were  accidentally 
knocked  into  defendant's  lot  and  refused  to  let  the  plaintiff 
have  them  when  demanded.'* 

The  hearing  was  on  the  15th  of  August,  1888.  The  case 
was  "held  over  one  week  for  argument,  time  to  be  fixed  by 
Attorneys  Burr  and  O'Neill."  On  the  27th  of  August  judg. 
ment  was  entered  for  the  plaintiff  for  $3  |)0,  but  there  is  no 
record  of  any  adjournment  to  the  27th  of  August  or  of  notice 
to  the  defendant. 

Upon  its  face  the  record  does  not  show  any  cause  of  action 
and  the  entry  of  judgment  on  the  27th  of  Augus^t  without  ad- 
journment or  notice  was  without  authority. 

All  the  exceptions  except  the  third  are  sustained  and  the 
judgment  is  reversed. 


PosNER  vs,  Walsh. 
{Common  Pleas  of  Lackawanna  County,  February  2jih,  'iSSg.) 

JURISDICTION  OF  ALDERMEN. 

An  alderman  has  no  jurisdiction  of  an  action  for  consequential  damages  not- 
withstanding the  Act  of  S35th  May,  T887,  turamg  actions  ex  delieto  into  trespass. 

An  alderman  has  only  jurisdicrion  of  such  actions  of  trespass  as  be  had  before 
the  passage  of  the  Act.    His  Jurisdiction  is  not  enlarged  thereby. 

Certiorari  to  Alderman  John  Seward,  No,  289,  November 
Term.  1888. 

£.  H.  House,  C.  Comegys,  for  plaintiff  in  error. 

/.  H.  Burns,  for  defendant  in  error. 

GUNSTER,  J.  The  summons  in  this  case  is  in  trespass. 
The  claim  or  cause  of  action  as  set  forth  in  the  transcript  is: 
"Damages  in  the  sum  of  $5  00  for  damages  done  to  plaintiffs 
personal  property  by  the  defendant.  Plaintiff  states  on  oath 
that  1  left  my  overcoat  with  the  defendant,  J.  Posner,  for  the 
purpose  of  cleaning  said  coat,  and  after  the  appointed  time 
allotted  for  to  call  and  get  the  said  coat  I  called  and  the  coat 
was  burned,  damaged  to  the  extent  of  $5.00." 
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This  might  be  a  good  cause  of  action  in  aa  action  on  the 
case  or  in  assumpsit,  but  it  will  not  sustain  trespass,  over 
which  an  alderman  has  jurisdiction. 

The  proceedings  are  reversed. 


HiGGiNs  vs.  Peck. 

{Common  Picas  of  Lackawanna  County^  March  4ih,  i88p.) 

ATTACHMENT  FOR  BOARD— PRACTICE  BEFORE  ALDERMEN. 

A  defendant  is  entitled  to  exemption  on  an  attachment' for  board  if  he  claims 
It  in  time. 

It  Mems  that  the  mixing,  upon  an  aldermaii^s  docket,  of  two  suits  which  should 
haTe  been  kept  distinct,  does  not  of  itself  vitiate  either,  if  the  essentials  of  the  suits 
are  set  forth. 

Certiorari  to  W.  Williams,  Alderman.  No.  92,  Jaunary 
Term,  1889. 

The  transcript  set  forth  infer  alia :  "Civil  suit,  November 
I2th,  1888.  Summons  issued  returnable  November  20th,  1888. 
between  7  and  8  o'clock,  p.  m.  Also  an  attachment  issued 
November  12th,  1888,  against  defendant  and  Andrew  Lang- 
don  &  Co.,  garnishees,  to  attach  wages  belonging  to  defendant, 
for  a  board  bill,  in  the  hands  of  the  garnishees  as  provided  by 
Act  of  Assembly  approved  the  8th  day  of  May,  A.  D.,  1876. 
That  they  also  appear  November  20th,  1888,  between  7  and  8 
o'clock  p.  m." 

"November  20th,  1888.  The  complainant  appeared,  the 
defendant  not  appearing.  The  complainant  being  sworn 
states  that  the  defendant  Patrick  Higgins  boarded  with  him 
and  is  indebted  to  him  twenty-two  dollars  which  is  due  and 
unpaid.  Judgment  given  publicly  for  the  $22.00.  The  gar- 
nishees  not  appearing  Andrew  Langdon  &  Co.  nor  the  defen- 
dant, Patrick  Higgins,  at  the  request  of  the  latter's  solicitor, 
adjourned  to  Nov.  24,  1888,  at  7  o'clock  p.  m." 

"Nov.  24th,  1888,  at  the  time  of  the  adjourned  hearing 
defendant  appears  in  person  and  by  attorney  and  requests  that 
the  attachment  issued  in  this  case  be  dissolved,  the  same 
having  been  issued  as  an  original  proceeding.  And  the  said 
defendant  hereby  claims  the  benefit  ot  the  exemption  laws  of 
this  Commonwealth  as  against  said  defendant.  Nov.  24th,  the 
garnishees  appear  by  agent  W.  N.  Walker  and  acknowledge 
themselves  to  be   indebted   to  the  defendant  in  the  sum   of 
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$26  30.  Adjourned  to  Nov.  26th,  1888,  at  7  p.  m.  Nov.  26th, 
1888,  judgment  given  publicly  against  the  garnishees  for  $20.00 

The  exceptions  of  the  plaintiff  in  error  were  as  follows: 

ist.^Recause  the  attachment  and  the  summons  issued 
contemporaneously,  and  in  the  same  case. 

2nd. — Because  the  record  does  not  show  what  kind  of  a 
civil  suit  was  instituted. 

3rd. — Because  the  record  does  not  show  that  four  weeks, 
or  less,  board  was  attached. 

4th. — Because  there  are  two  independent  judgments  en- 
tered in  a  single  case,  and  for  different  amounts. 

5th. — Because  the  alderman  did  not  dissolve  the  attach- 
ment, and  allow  the  claim  for  exemption,  made  by  the  defen- 
dant at  the  hearing  in  the  attachment  proceedings. 

6th. — Because  the  attachment  was  issued  as  an  original  pro- 
ceeding, and  was  not  in  the  nature  of  an  attachment  in  execu- 
tion, which  requires  a  judgment  to  support  it. 

7th. — Because  the  judgment  was  entered  contrary  to  the 
Act  of  Assembly  in  such  cased  made  and  provided. 

W,  IV.  Lathrope^J,  E,  Burr^  for  plaintiff  in  error. 

Connolly,  J.  In  this  case  the  alderman  below  proceeded 
by  summons  against  the  defendant  by  civil  suit  and  against  the 
garnishees  by  attachment  for  board,  under  the  Act  of  *8th  of 
May,  1876,  P.  L.  139,  on  the  same  day  and  entered  the  pro- 
ceedings under  each  writ  in  his  docket  in  the  same  case.  We 
think  that  the  record  shows  clearly  enough,  that  the  suit 
against  the  defendant  was  *'in  a  plea  of  assumpsit  for  board- 
ing," and  the  judgment  in  that  matter  was  regular  enough, 
even  though  the  record  is  burdened  with  the  attachment  pro- 
ceedings. 

But  the  a'tachmcnt  was  premature. 

There  was  nothing  upon  which  to  base  it  when  it  was 
issued.  Judge  Rice  shows  veryclea  ly  in  Garden  vs.  Scott,  ^t. 
al.,  9  Luzerne  Legal  Register,  that  the  Act  of  1876  was  not 
intended  to  provide  and  did  not  provide  a  new  form  of  pr:,cess 
for  the  commencement  of  actions  by  boarding  house  and  inn- 
keepers for  debts  due  to  them  for  board,  but  that  it  was  inten- 
ded only,  to  repeal  the  Act  of  1845  so  far  as  it  exempted 
wages  for  labor  from  attachment  in  suits  brought  for  the  col- 


I 


LACKAWANNA  JURIST.  4 1 

lection  of  debts  due  for  board.  The  record  shows  that  the 
defendant  claimed  the  benefit  of  the  exemption  laws  in  the 
attachment  proceedings  and  asked  to  have  the  attachment 
dissolved.  The  amount  in  the  hands  of  the  garnishees  was  only 
$26  30  but  the  alderman  refused  to  allow  the  exemption  and 
entered  a  general  judgment  against  the  garnishees.  In  this 
he  erred  also.  The  Act  of  1876  does  not  repeal  the  Act  of 
1849.  '^^^  defendant  is  entitled  to  the  exemption  if  he  claims 
it  in  time.     {Smith  vs.  McGinty,  12  N.  N.  C,  525.) 

The  proceedings  on  the  summons  against  Patrick  Higgins 
are  affirmed. 

The  proceedings  on  the  attachment  against  Patrick  Hig- 
gins, defendant,  and  Andrew  Laiigdon  &  Company  garnishees 
are  reversed. 


TiNKHAM  vs.  Stewart. 
{Common  Pleas  of  Lackawanna  County^  March  ph^  i8Sp,) 

AMENDMENT  OF  THE  RECORD — PRACTICE. 

The  Court  cannot  anifind  the  name  of  a  party  in  a  ju  Ig^ent  entered  npon  a 
transcript  from  a  justice'^  docket  so  as  to  make  it  vary  from  the  transcript  and  the 
docket. 

Rule  to  amend  the  name  of  defendant  in  scire  facias^  No. 
519,  October  Term,  1888. 

B.  F,  Acker ly^  for  plaintiff. 

Paul  a\  Wcitself  for  defendant. 

Archbald  p.  T.  This  IS  K  scire  facias  to  revive  a  judgment 
entered  on  the  transcript  of  a  justice  and  the  plaintiff  seeks  to 
amend  the  name  of  the  defendant  from  ••William"  to  *'Wil- 
lard  L.".  Stewart.  The  rule  appears  to  be  taken  in  th^  scire 
facia^^  but  it  was  argued  before  us  as  though  it  were  a  rule  to 
amend  the  transcript  as  well,  and  as  such  we  will  treiat  it.  It 
would  certainly  do  the  plaintiff  little  good  to  amend  Xhe. scire 
facias,  if  he  did  not  also  correct  he  record  upon  which  it  was 
founded ;  and  both  may  be  considered  as  within  the  terms  of 
the  rule  which  is  to  amend  the  record,  the  scire  facias  being, 
in  a  sense,  but  a  continuance  of  the  original. 

As  so  treated  it  is  clear  to  us  that  we  can  not  grant  the 
rule.  The  record  of  the  justice  is  the  foundation  of  the  tran- 
script upon  which  judgment   has  been  entered  in  this  court. 
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It  is  because  nf  a  judgment  there  recovered,  that  the  plaintiff 
has  a  standing  here,  and  the  record  in  the  one  place  must  of 
course  correspond  with  the  transcript  of  it  in  the  other.  We 
are  now  asked,  however,  to  break  this  correspondence  and 
transform  the  record  here  to  what  the  plaintiff  alleges  it  should 
have  originally  been  before  the  justice.  But  we  cannot  reach 
the  record  of  the  justice  and  correct  that,  and  neither  are  we 
authorized  to  make  the  transcript  vary  from  ic.  We  can  no 
more  modify  the  record  and  judgment,  which  are  merely  trans- 
cribed into  this  court  from  before  the  justice,  than  we  could, 
a  judgment  exemplified  from  another  county. 

Nor  do  we  think  that  the  Act  of  24  June,  1885,  (P.  L.  160), 
enlarges  our  authority  in  this  respect.  That  Act  was  supposed 
to  have  been  parsed  to  relieve  the  doubt  which  existed  by 
reason  of  conflicting  decisions,  as  to  whether  a  judgment  upon 
the  transcript  of  a  justice  would  support  an  execution  other 
than  against  real  estate.  But  however  that  may  be,  the  Act  is 
certainly  not  to  be  so  construed  as  to  cut  loose  the  judgment 
upon  the  transcript  from  the  foundation  upon  which  it  neces- 
sarily rests.  The  record  of  the  justice  must  still  remain  its 
sole  original  basis,  and  its  continuing  support.  If  a  remedy  by 
amendment  is  open  to  the  plaintiff — as  we  presume  it  is — it 
must  be  taken  before  the  justice  where  the  original  record 
stands.  Authority  for  such  an  amendment  would  seen  to 
appear  in  {Gehman  v  Christ,  15  W,  N.  C,  171  see  also  Meyl 
V.'  Wedeman,  3  C.  P.  Rep.,  96  ) 

The  rule  to  amend  the  record  so  that  the  name  of  the  de- 
fendant shall  appear  as  "Willard  L."  Stewart,  in^  place  of 
** William**  Stewart  is  discharged. 
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The  Young  Men's  Christian  Association  vs.  The  City 

OF  SCRANTON,  et  al. 

{Common  Picas  of  Lackawanna   County,  Sitting   in    Equity^ 

March  ii^  r88g,) 

LIABILITY  OF  CHARITABLE  INSTITUTIONS  FOR  TAXES. 

Where  a  charitable  institution  deriyee  a  reyenue  from  reutingits  real  estate, 
•och  real  estate  is  liable  for  taxes. 

Only  so  much  of  its  property  as  is  actually  used  for  the  charitable  purposes  of 
the  institution  is  exempt. 

But  the  fact  that  a  revenue  is  derived  from  a  portion  of  the  property  of  such 
an  institution  does  not  render  all  its  property  subject  to  taxation  but  merely  that 
portion  Arom  which  the  revenue  is  derived,  unless  the  institution  is  sustained  en- 
tirely or  nearly  so  by  such  revenues,  in  which  case  it  is  not  a  charitable  institution 
within  the  meaning  of  the  law. 

Exceptions  to  the  report  of  a  master  in  chancery.  No.  7, 
October  term,  1887. 

An  injunction  was  issued  against  the  City  of  Scranton. 
the  City  of  Scranton  School  District,  and  Dennis  Tierney, 
collector  of  taxes,  restraining  them  from  collecting  school  and 
city  taxes  assessed  against  the  property  of  the  plaintiff.  The 
master  reported  what  portion  of  the  property  was,  and  what 
portion  was  not  exempt  from  taxes.  Thereupon  the  defen- 
dants excepted. 

/.  H,  Torrcy,  E.  B,  Sturges,  for  plaintiff. 

/.  H.  BurnSy  for  City  of  Scranton. 

F,  W,  Gunster,  for  School  District. 

Archbald,  p.  J.  It  was  not  contended  at  the  former 
argument  of  this  case,  but  that  the  plaintiff  association  was 
exempt  from  taxes  within  the  provisions  of  the  constitution 
and  the  law,  as  to  at  least  a  portion  of  its  property.  The  only 
controversy  was,  as  to  how  much,  and  this  question  having 
been  discussed  in  our  former  opinion,  the  case  went  back  to  the 
master,  to  apportion  that  which  was  free,  from  that  which  was 
not  exempt.  Since  then  however  the  case  of  Hunter's  Appeal, 
(22  W.  N.  C,  361)  has  been  decided  by  the  Supreme  Court, 
and  under  that  decision  counsel  for  the  defendants  now  claim 
that  the  plaintiff  association  has  made  out  no  cause  of  exemp- 
tion as  to  any  of  its  property.  There  can  be  no  question  but 
that  the  work  of  the  Young  Men's  Christian  Association  in  this 
community,  as  elsewhere,  is  p  public  charity.  There  is  no 
occasion  for  enlarging  upon  this  for  it  is  virtually  conceded  in 
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the  defendants'  answers.  It  is  also  there  admitted  that  the 
present  association  was  founded  and  endowed  by  private 
charity.  It  is  claimed,  however,  that  it  is  not  substantially 
maintained  by  such  means,  within  the  ruling  in  Hunters 
Appeal  Aupra,  This  contention  is  based  upon  the  fact,  that  a 
portion  of  the  building  occupied  fby  the  association  fcr  the 
purpose  of  its  charitable  work  is  under  lease  to  other  tenants 
and  that  a  revenue  is  derived  therefrom  which  materially  aids 
in  sustaining  the  institution.  The  f'vidence  of  Mr.  Horney, 
the  general  secretary  of  this  association,  discloses  that  at  the 
time  of  which  he  testified  the  annual  rent  of  the  stores 
amounted  to  $3,800.  A  quarter  of  this  was  set  aside  by  the 
trustees  for  the  purpose  of  keeping  the  property  in  repair  and 
for  insurance  upon  it.  The  balance  was  used  to  carry  on  the 
work  of  the  association,  and  in  addition  thereto,  it  was  esti- 
mated' by  this  witness,  that  some  $1,800  would  have  to  be 
raised  by  private  subscription.  The  association  appears  to 
be  also  in  receipt  of  some  dues  and  contributions.  How  much 
these  respectively  amount  to  is  not  stated,  but  from  the  way 
in  which  they  are  brought  in,  I  judge  that  they  do  not  con- 
stitute a  very  material  part  of  the  income.  Do  the  plaintiff's 
then  fail  to  show  themselves  within  the  statute  because  they 
are  principally  maintained  by  the  income  from  the  rent  of 
their  stores?  A  comparison  of  the  fact  in  Hunter's  Appeal, 
which  is  relied  upon  to  sustain  the  defendants  present  conten- 
tion, will  show  that  the  two  cases  are  materially  different. 
That  decision,  no  doubt,  calls  emphatic  attention  to  the  re- 
quirement of  the  law,  that  those  institutions  of  benevolence 
or  charity  which  claim  exemptions,  must  show  that  they  are 
substantially  maintained-  by  public  or  private  charity,  as  well 
as  that  they  have  been  founded  and  endowed  in .  the  same 
way.  But  in  that  case  the  Academy  of  the  Protestant  Epis- 
copal Church  of  Philadelphia  was  substantially  maintained  by 
its  fees  for  tution  received  from  scholars  in  attendance,  pro. 
bably  not  less  than  seven-eights  of  the  amount  necessary  to 
meet  its  current  expenses  being  derived  from  that  source.  In 
this  respect  the  case  is  quite  similar  to  that  of  Thiel  College  vs. 
Mercer  County^  (loi  Pa.,  530),  cited  and  relied  upon  by  the 
Court,  where  the  students  practically  sustained  the  college  by 
their  labor  and  tution  fees.    This  in  fact  affected  the  character 

of  the  institution  as  a  public  charity.   '*What  kind  of  a  charity 
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is  that,"  says  Mr.  Justice  Gordon,  ''in  which  every  one  pays, 
either  in  money  or  work,  for  what  he  gets,  whether  it  be  food 
or  education  ?'*  so  that  the  case  did  not  fall  within  the  law  at 
all. 

But  in  the  case  now  in  hand,  the  evidence  shows,  that  the 
building  and  property  which  they  own  was  bought  and  built 
by  the  trustees  of  this  association  from  funds  raised  by  chari- 
table subscriptions.     These  funds  as  it  appears  were  sufficient 
to  erect  a  building  which  not  only  gave  the  association  a  place 
for  its  work,  but  also  enabled  it  by  the  rent  of  a  portion  to 
have  an  income  therefrom  with  which  to  carry  on  the  charity. 
This  certainly  does  not  detract  from  it,  nor  make  its  purpose 
any  the  less  charitable.     On  the  contrary  presumably   the 
public  enjoy  enlarged  benefit  therefrom.    The  question  then 
is  brought  down  to  this,  whether  the  association  by  investing 
the  charitable  donations  of  its  patrons  and  friends,  in  property 
which  yields  an  income  sufficient  to  substantially  carry  on  its 
work  is  thereby  prevented  from  obtaining  the  benefits  of  the 
statute.     It  seems  to  me  that  this  cannot  be  so,  and  that  it  it 
none  the  less  maintained  by  private  charity,  although  such 
charity  has  assumed  a  permanent  and  invested  form.    The 
only  alternative  of  this  is.  that  every  such  association  or  insti- 
tution, no  matter  what  be  the  magnitude  of  its  benevolence 
nor  how  broad  its  charity,  must  live,  as  it  were,  from  hand  to 
mouth,  and  be  dependant  upon  the  constant  donations  of  the 
public  or  of  private  individuals,  before  it  can  claim  exemption 
from  taxation      This  would  embrace  all  oqr  endowed  hospitals, 
universities,  colleges,  .seminaries,  and  academies,  and  narrow 
the  law  to  insignificant  limits.     1  am  satisfied  that  such  is  not 
the  construction   to  be  put  upon  it.     The  Act  of  1874  was 
passed  to  carry  out  the  exemption  allowed  by  the  9th  article 
of  the  constitution.     The  class  there  named,  within  which  the 
plaintiff  associatioh  falls    is  ^'institutions   of    purely  public 
charity;"    These   are   presumptively  defined   in   the  statute, 
where  ^'associations  and  institutions  of  learning,  bene^olene  or 
charity,     *        *        *     founded,  endorsed,  and  maintained  by 
public  or  private   charity,"  are  enumerated.     That  which   is 
found  in  the  Act,  is  to  be  regarded  as  the  legislative  under- 
standing and  expression  of  the  constitution,  rather  than  a  re- 
striction  upon    it.     This   is  exemplified  in  the  T^iel  College 
case,  JK(/ra,  where  as  we  have  s^en,  the  Court  in  substance  held 
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that  the  institution  was  not  a  public  chanty,  because  its  reve- 
nues were  derived  from  the  sale  of  education  at  a  price,  and 
thus  it  was  not  maintained  by  charity  at  all.  So  in  Hunter*s 
Appeal,  supra,  it  is  said  by  Mr.  Justfce  Stewart,  '*It  was  in- 
cumbent on  the  appellees  to  show  that  the  institution  under 
their  care  is  at  least  substantially  maintained  by  public  or 
private  charity.  This  has  not  been  done.  On  the  contrary 
it  may  be  fairly  inferred  that  its  chief  source  of  maintenance 
is  and  has  been  tution  fees.  If  so,  it  cannot,  in  the  constitu- 
tional sense,  be  regarded  as  an  institution  of  purely  public 
charity."  It  would  seem  to  follow  from  this,  that  if  the  ulti- 
mate source  of  the  sustaining  revenues  of  any  such  institution 
is  public  or  private  charity,  and  the  immediate  source  is  not 
such  as  to  destroy  its  character  as  a  purely  public  charity,  the 
constitution  as  well  as  the  law  is  satisfied,  and  the  institution 
is  exempt.  In  the  closely  contested  case  of  the  Burd  Orphan 
Asylum,  (90  Pa.,  22),  the  school  or  asylum  was  founded  by 
funds  bequeathed  to  trustees  by  the  will  of  Mrs.  Burd.  This 
charitable  bequest  was  thus  the  original  source  of  the  revenues 
by  which  it  was  subsequently  to  be  maintained.  But  after  the 
funds  had  passed  into  the  hands  of  the  trustees  and  been  in- 
vested by  them,  the  institution  necessarily  became  dependant 
upon  the  returns  from  such  investments  for  its  support.  The 
immediate  means  of  support  it  might  be  urgfd  were  thus  not 
charitable ;  but  this  is  nowhere  suggested  in  the  case ;  where, 
ff  there  were  anything  in  the  contention,  it  would  certainly,  as 
it  seems  to  me,  have  been  developed.  I  cannot  believe  that 
such  is  the  proper  construction  of  the  statute,  when  the 
continuing  source  of  support  is  a  charitable  fund,  invested  by 
trustees  for  the  benefit  of  the  institution,  and  the  institution  is 
substantially  maintained  thereby.  This  makes  it  ai)  institution 
maintained  by  charity  and  satisfies  the  law.  Such  is  the  case 
which  we  have  before  us,  and  the  conclusion  which  was  reached 
after  the  former  argument  must  be  allowed  to  stand. 

It  is  to  be  noted,  that  .the  property  of  such  an  institution 
from  which  a  revenue  is  derived  is  not  thus  withdrawn  from  the 
reach  of  the  taxing  powers,  but  only  such  portion  of  it  as  is 
devoted  to  the  immediate  purposes  of  charity.  All  the  rest  is 
subject  to  taxation  like  the  property  of  any  other  institution 
or  individual.  This  construction  \yill  not  therefore  become 
the  means  of  accumulating  untaxable  property  in  the  hands  of 


LACKAWANNA  JURIST.  47 

-Charitable  institutions;  it  merely  reserves  to  them  their  limited 
exemption,  notwithstanding  that  they  may  be  so  endowed  as 
to  be  fully  self  sustaining,  if  otherwise  entitled  thereto.  Where, 
as  fn  the  present  case,  the  property  of  the  association  consists 
of  a  single  bui'ding,  the  right  to  apportion  that  which  is  ex- 
empt from  that  which  is  taxable  is  recognized  by  the  author- 
ities cited  in  the  former  opinion.  This  apportionment  has 
been  made  with  respect  to  the  plaintiff's  property  in  the  present 
report  of  the  master,  and  while  the  defendants  have  taken 
occasion  to  except  thereto,  no  sufficient  cause  for  dissatisfaction 
has  been  pointed  out  to  us.  The  adjustment  of  the  taxes  in 
question  upon  the  basis  of  this  apportionment  is  a  mere  matter 
of  calculation  and  can  be  arranged  in  the  decree  to  be  entered, 
The  exception  to  the  supplemental  report  of  the  master  is 
overruled  Let  a  decree  be  drawn  for  a  perpetual  injunction 
restraining  the  collection  of  such  part  of  the  taxes  mentioned 
in  the  bill  as  corresponds  wtih  the  apportionment  between  the 
taxable  and  exempt  portions  of  the  complainant's  property,  as 
ascertained  by  the  master,  and  let  the  City  of  bcranton  and  the 
Scran  ton  School  District,  defendants,  pay  the  costs. 


Racine  Wagon  and  Carriage  Co.  vs.  Throop. 
{Common  Pleas  of  Lackawanna  Cffunty,  March  4.,  i88^,) 

DELIVERY  OF  PERSONAL  PROPERTY— FRAUD  IN  LAW. 

To  render  a  Male  of  personal  property  valid  as  against  creditors  there  must  be 
an  actual  delivery. 

If  the  property  remains  in  the  possession  of  the  vendor  it  is  subject  to  levy  and 
■ale  for  his  debts. 

Exceptions  to  report  of  Hon.  H.  A.  Knapp,  referee.  No. 
47b.  October  term,  1886. 

T.  F.  Hunt,  a  wagon  dealer,  sold  to  the  Racine  Wagon 
and  Carriage  Co.,  on  July  2d.  1886,  eight  wagons  and  agreed  to 
••deliver  them  to  the  said  company  in  either  New  York,  Phila- 
delphia, or  Racine,  Wis.,  as  they  may  order,  and  within  sixty 
days."  On  July  12th.  1886  execution  was  issued  by  B.  H. 
Throop  against  T.  F.  Hunt  on  a  judgment  note  and  the  wagons 
levied  upon.  At  the  sale  B.  H.  Throop  became  purchaser. 
The  Racine  Wagon  and  Carriage  Company  made  demand  for 
them  and  then  brought  an  action  of  trover  and  conversion- 


48  LACKAWANNA   JURIST. 

The  referee  directed  judgment   for  the  defendant   and  the 
plaiintif!  excepted. 

y.  H,  Torrey^  for  plain  k.... 

E.  N,  Willard,  E.  Warren,  for  defendant. 

Archbald.  p.  J.  There  is  no  question  in  this  case  of  a 
concurrent  possession,  nor  of  the  taking  of  such  a  possession  as 
the  character  of  the  property  permitted  of.  The  goods  remain- 
ed in  the  undoubted  possession  of  the  defendant  in  the  execu- 
tion, and  were  there  found  at  the  time  of  the  levy  by  the  sheriff. 
They  were  not  only  not  delivered  to  the  Racine  Wagon  Com- 
pany, the  present  plaintiffs,  but  by  the  terms  of  the  bill  of  sale 
were  only  to  be  delivered  at  any  time  within  60  days  from  its 
date.  During  that  interval  they  were  in  the  possession  and 
control  of  Mr.  Hunt.  We  recognize  the  authority  of  McKibbin 
vs.  Martin^  (64  Pa.,  352),  Crawford  vs.  Davis,  (99  Pa.,  576)  and 
Cessna  vs.  Nimick,  {i  i ^  Pa.,  70),  but  the  case  does  not  fall 
within  them.  The  ordinary  rule  is  that  whenever  the  subject 
of  the  sale  is  capable  of  an  actual  delivery,  such  delivery  must 
accompany  and  follow  the  sale  to  render  it  valid  against  credi- 
tors.^ {Sharswood,  J,  in  McKibbin  vs.  Martin,  supra.)  We  see 
nothing  to  take  this  case  out  of  that  rule. 

The  exceptions  of  the  plaintiff  to  the  report  of  the  referee, 
by  an  oversight,  were  not  filed  with  the  report,  and  as  the 
record  now  stands  judgment  has  been  entered  against  the 
plaintiffs.  In  order  to  correct  this  and  give  the  excc*ptions  a 
standing  this  judgment  will  have  to  be  stricken  off,  and  the 
exceptions  allowed  to  be  Bled  nuno  pro  tunc,  as  of  September 
15,  1888;  and  it  is  so  ordered,  and  thereupon  the  the  said  ex- 
ceptions are  now  overruled  and  judgment  directed  to  be  enter- 
ed on  the  report  of  the  referee  in  favor  of  the  defendant. 
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Regan  vs.  Timony. 
iComman  PUas  of  Lackawanna  County,  March  nth,  iSSg,) 

SUBSTITUTED    SERVICE  OF     SUMMONS — PRACTICE    BEFORE 

ALDERMEN. 

A  ConitablM  return  of  a  substituted  service  of  a  summons  roust  set  forth 
the  name  of  the  member  of  the  defendant's  family  in  whose  presence  the  copy 
at  the  summons  was  left. 

**  Senred  this  writ  on  the  within  named  defendant,  the  83rd  day  of  July 
1888,  by  learing  at  his  dwelling  house  in  the  presence  of  a  member  of  his 
fSamily,  a  true  and  attested  copy"  is  not  a  f(ood  service  and  judgment  by  de- 
fault will  he  reversed  on  certiorari. 

Certiorari  to  Alderman  E.  J.  McCormack.  No.  91,  Nov- 
ember Term,  1888. 

The  judgment  was  entered  by  the  alderman,  on  July  28, 
1888.  An  execution  was  issued  on  the  September  1st  and  an 
alias  on  October  8th.  On  October  12th  the  case  was  cer- 
tioraried.  The  defendant  testified,  on  a  rule  to  take  deposi 
tions,  that  he  was  never  served  with  a  summons  return, 
able  on  July  28th,  and  that  the  only  summons  he  ever  re 
ceived  wa.s  returnable  on  July  26th,  between  6  and  7  o'clock 
P.  M.  The  copy  of  this  summons  left  with  the  defendant 
was  attached  to  the  depositions. 

He  further  testified  that  he  went  to  the  alderman's 
office,  on  July  26th.  but  neither  the  plaintiff  nor  the  alder- 
man  appeared  between  the  hours  named.  The  record  sent 
up  by  the  alderman  showed  a  complete  case  with  a  sum- 
mons returnable  on  July  28th  between  6  and  7  o'clock  P.  M., 
with  a  return  as  set  forth  below,  and  judgment  by  default. 
The  plaintiff  in    error  filed  the  following  exceptions  : 

1st. — The  judgment  was 'obtained  by  collusion  and  fraud. 

2nd. — The  record  does  not  set  forth  that  the  summons 
was  seived  on  the  plaintiff  in  error  four  days  preceeding  the 
time  of  trial  as  required  by  law. 

3rd. — The  record  does  not  show  that  any  party  appeared 
(either  plaintiff  or  defendant)  between  the  hours  at  which  the 
summons  was  returnable. 

4th. — The  plaintiff  was  in  default  during  the  said  hours 
and  for  a  long  time  thereafter  and' no  continuance  of  the  case 
was  made 

5th. — It  does  not  appear  that  the  claim  of  the  plaintiff 
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was  supported  by  his  oath  or  by  the  oath  of  any  one,  it  merely 
setting  forth  that  certain  persons  were  sworn  and  not  stating 
what  they  testified. 

6th. — It  does  not  appear  that  said  E.  J.  McCormack,  the 
alderman,  heard  the  proofs  and  allegations. 

7th  — The  case  was  not  heard  at  the  time,  or  between  the 
hours  fixed  in  the  summons  (to  wit  between  the  hours  of  6 
and  7  p.  m.)  but  at  some  other  time  to  which  it  had  not  been 
regularly  and  lawfully  adjourned  and  in  the  absence  of  the 
plaintiff  in  error. 

8th. — The  case  was  not  heard  at  the  time,  or  between  the 
hours  fixed  in  the  summons  but  at  some  other  time  to  which 
it  had  not  been  regularly  and  lawfully  adjourned  without 
notice  to,  and  in  the  absence  of  the  plaintiff  in  error. 

9th. — The  alderman  had  no  jurisdiction  of  the  person  of 
John  Regan. 

loth. — That  the  return  of  the  proceedings  is  incorrect  and 
untrue. 

F,J*  FitzsimmonSy  T,  F.  McCourt^  for  plaintiff  in  error. 

P,  P,  Smiths  for  defendant  in  error. 

Archbald,  p.  J.  The  judgment  in  this  case  was  taken 
by  default  ;  a  proper  service  of  the  summons  must  therefore 
appear  to  have  been  made  or  the  judgment  can  not  be  sus- 
tained. The  returh  of  the  constable:  is  as  follows  :  **Served 
this  writ  on  within  named  defendant  the  23rd  day  of  July 
18^8,  by  leaving  at  his  dwelling  house  in  the  presence  of  a 
member  of  his  family  a  true  and  attested  copy."  While  this 
return  is  in  the  words  of  the  act,  we  think  that  the  name 
of  the  person  with  whom  the  copy  was  left  should  have  been 
•given,  or  such  person  otherwise  sufficiently  designated  and 
identified. 

If  the  return  of  a  constable,  like  that  of  a  sheriff  is  to 
be  conclusive  upon  the  defendant,  there  is  the  highest  reason 
for  insisting,  that  it  shall  distinctly  and  clearly  show  just  how 
the  writ  has  been  executed.  The  only  remedy  in  such  case 
open  to  the  defendant  when  he  is  injured,  thereby  is  an 
actfon  for  a  false  return ;  but  how  fruitless  such  an  action 
would  be  without  some  certain  specification*  of  the  person  on 
whom  the  copy  was  alleged  to  have  been  served  ?  Without 
this  it  would  be  next  to   impossible  to  trace   up  the  facts,  or 
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to  show  the  falsity  of  the  return,  much  less  to  meet  such 
evidence  as  the  constable  might  trump  up  in  his  own  de- 
fense. Such  a  return  as  the  present  would  leave  it  open  to 
him  upon  the  trial  of  an  action  for  a  false  return  to  name 
any  member  of  the  defendant's  family  most  convenient  to 
nis  case,  as  the  one  upon  whom  service  had  been  made, 
some  servant  or  other  temporary  member,  no  longer  able  to 
be  produced,  or  a  deceased  or  absent  person.  It  would  nat- 
urally put  a  defendant  at  the  mercy  of  any  unscrupulous 
officer,  whose  conscience  prompted  him  to  swe»ir  to  a  return 
in  the  terms  of  the  act  without  regard  to  whether  he  had 
in  fact  made  such  service  or  not.  We  feel  that  such  ought 
not  to  be,  and  is  not  the  law.  The  return  is  bad  for  uncer- 
tainty, and  we  are  sustained  in  this  view  by  the  case  of 
Montgomery  "^^  Brown  (2  Gilm,  581),  where  it  is  said:  "Ac- 
cording to  the  decision  of  this  court  in  the  case  of  Townsend 
V.  GriggSy  (2  Seam,  366,)  the  return  of  the  sheriff  was  de- 
fective in  not  stating  that  the  person  with  whom  he  left  the 
copy  was  a  member  of  the  family  in  which  the  defendants 
resided.  We  are  now  inclined  to  go  further  and  say  that 
the  name  of  the  person  should  be  stated  in  the  return. 
Where  this  is  done,  a  clue  is  furnished  the  defendant  which 
enables  him  to  follow  up  the  officer's  conduct  and  ascertain 
at  once  the  truth  of  the  return.  If  upon  inquiry  the  return 
is  found  to  be  false,  there  will  be  no  difficulty  in  enforcing 
his  remedy  against  the  sheriff."  This  decision  was  cited  with 
approval  in  the  subsequent  case  of  Boy  land  v.  Boy /and  {\S 
111.  S52),  and  is  relied  upon  as  correctly  presenting  the  law 
in  the  able  work  of  Mr.  Murfree  on  Sheriffs  (§  842.)  Ac. 
cording  to  the  same  author,  this  is  also  the  doctrine  of  the 
Iowa  cases.  In  neither  of  these  States  do  the  statutes  require 
ia  terms  that  the  perso.i  upon  whom  substituted  srervice  ia 
made  shall  be  named.  The  rule  therefore  which  is  there  es- 
tablished grows  out  of  the  principles  of  the  law,  and  is  thus 
a  rule  of  general  application  and  not  of  local  statutory  con- 
struction. 

m 

There  is  another  reason  why  the  person  upon  whom  sub- 
stituted service  of  a  writ  is  made  should  be  named  or  oth- 
erwise sufficiently  designated  in  the  return.*  The  primary 
.service  provided  byi  statute  in  this  Sti.te  is  tq  be  ma  e  upon 
the  defendant  personally  "  by  producing   the  original  sum- 
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mons  and  informing  him  of  the  contents  thereof  ;**  a  sub- 
stitute or  alternative  for  this — to  meet  the  case  ^here  the 
defendant  cannot  be  conveniently  found — is  "by  leaving  a 
copy  of  it  at  his  dwelling  hojuse  in  the  presence  of  one  or 
more  of  his  family  or  neighborj."  These  provisions  should 
be  so  enforce^d,  that  the  one  method  shall,  presumptively  at 
least,  be  as  effective  as  the  other.  To  this  end,  as  we  tike 
it,  the  copy  cannot  be  left  with  any  or  every  member  of  the 
defendant's  family,  as  for  instance,  with  a  mere  child.  It 
must  be  left  with  a  person  of  such  discretion,  as  will  ensure 
in  all  probability  its  reaching  the  hands  or  knowledge  of  the 
defendant.  If  given  t)  an  infant  found  playing  upon  the 
'premises,  this  would  fulfil  the  letter,  but  would  not  certainly 
meet  the  spirit  nor  the  true  construction  of  the  statute. 
This  is  the  view  taken  in  Pope  v.  Heaton  (9  Wi-*..  515), 
where  it  was  said:  **The  copy  .vas  left  with  his  [the  de- 
fendant's] family.  This  wou'd  be  true  if  left  with  a  child  or 
other  person  without  discretion.  All  laws  with  which  we  are 
acquainted  providing  for  this  mode  of  service  require  the 
copy  to  be  left  with  some  person  of  suitable  ajje  and  dis- 
cretion." The  importance  of  this  is,  that  if  the  constable 
in  such  a  case  as  the  present  has  not  served  the  writ  upon  a 
member  of  defendant's  family  of  sufficient  discretion,  this — 
by  insisting  upon  the  rule  which  we  now  lay  down — might 
be  disclosed  upon  the  face  of  the  return,  and  become  the 
basis  for  impugning  a  judgment  by  default  based  thereon. 
Or  if  not  so  disclosed  it  still  would  be  an  important  point  in 
an  action  for  a  false  return,  since  a  service  upon  a  person 
of  no  sufficient  age  in  discretion,  would  be  the  same  as  no 
service  at  all. 

The  case  of  Bar  v.  Purcil,  2  Phila..  259,  to  which  our  at- 
tention has  been  called  is  not  necessarily  opposed  to  the  con- 
clusion which  we  have  here  reached.  It  is  there  held  that  it 
is  not  necessary  for  a  constable  to  leave  the  copy  of  the  sum- 
mons with  an  adult  member  of  the  defendant's  family,  as  is 
required  in  the  case  of  the  service  of  a  summons  by  the  sheriff. 
This  is  true,  and  the  reason  is  that  [the  statute  calls  for  it  in 
the  one  case  and  not  in  the  other.  This  was  the  only  point 
before  court,  and  whatever  is  said  outside  of  it  must  be  taken 
accordingly.  The  question  now  under  consideration  was  not 
before  the  court  and  was  not  passed  upon. 
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We  may,  not  inappropriately,  close  this  opinion  by  quot- 
ing from  Judge  King,  in  Commonwealth  v.  Ballings  2  Pars.  Eq. 
Cas.,  287:  *  It  is  peculiarly  proper  then,  when  proce- dings 
under  which  a  judgment  ty  default  has  been  rendered  are 
brought  before  us  on  certiorari  we  should  be  affirmatively  sat- 
isfied that  the  defendant  has  been  duly  called  upon  to  answer. 
The  best  and  surest  way  to  affect  this,  is  to  require  the  officers 
returning  such  process  to  state  on  the  face  of  his  return  how 
he  has  executed  his  duties.  When  returning  officers  are  bound 
to. make  precise  returns  of  the  manner  they  have  executed 
their  duty,  that  duty  will  generally  be  precisely  -performed. 
The  nature  of  the  return  of  the  service  of  process  required  to 
be  made  by  an  officer,  awakens  his  attention  to  the  true  man- 
ner of  executing  such  process.  On  the  contrary  permitting 
vague  and  general  to  supply  the  place  of  precise  and  particular 
returns,  is  the  sure  way  to  invite  to  irregularities  from  which 
the  suitor  suffers." 

For  the  reasons  thus  given  the  return  in  the  present  case 
is  insufficient,  and  the  alderman  was  not  authorized  to  enter 
judgment.  The  9th  exception  is  sustained  and  the  judgment 
reversed. 


Bachman  vs.  Siglin. 
{Common  Pleas  of  Lackawanna  County,  March  4.,  iSSp.) 

PRACTICE  BEFORE  A  JUSTICE  QF  THE  PEACE. 

In  oontMted  CMes  where  both  parties  appear,  a  justice  of  the  peace  ha«  no 
authority  to  enter  jodgment  without  hearing  the  proof -t  and  allegations  of  both 
parties. 

Certiorari  to  P.  E.  Williams,  J.  P.,   No.  520  March   Term, 

1888. 

A,  A.  Chase,  for  plaintiff  in  error. 

T.  F.  Wells,  for  defendant  in  error. 

GUNSTER,  J.  It  appears  from  the  depositions  taken  in 
support  of  the  exceptions  in  this  case  that  the  plaintiff  below 
and  his  son  were  sworn  as  witnes*!cs  at  the  hearing  before  the 
justice  and  that,  when  questioned  on  cross  cxaminaMon  by  the 
defendant  they  refjised  to  answer,  and  declared  that  they  did 
not  have  to  answer  his  questions,  and  that  the  justice  sustained 
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them  in  such  declaration,  saying,  that  the  answering  of  ques- 
tions would  not  change  the  result  in  his  mind. 

The  act  of  i8fO  provides  that  "if  the  parties  appear  before 
the  justice,  either  in  person  or  .by  an  agent,  the  justice  shall 
proceed  to  hear  their  proofs  and  allegations/*  and  no  authority 
is  given  him  in  contested  cases  where  the  parties  appear  to 
enter  judgment  without  such  hearing  and  he  must  hear  the 
proofs  and  allegations  of  both  parties. 


LACKAWANNA  JURIST.  JS 

Gavin,  et  al.,  vs.  Jennings. 

(Common  PUasof    Lackawanna   County ^    Sitting    in  Equity^ 

March  ii,  iSSp.) 

JURISDICTION,  IN  RELATION  TO  LANDS  IN  ANOTHER  COUNTY. 

A  oonrt  of  aqultj  may,  perhaps,  wnrdM  JurtadtctioQ  of  a  oase  relating  to  lands 
in  another  ooontj  if  the  proceeding  is  not  in  rem  and  if  it  has  f nil  control  of  the 


But  It  is  doubtful  that  a  ooort  of  equity  has  jurisdiction  to  oompsl  a  con- 
T^yanoe  of  land  lying  outside  the  county  in  which  the  court  is. 

An  equitable  mortgage  may  be  enforced  in  equity,  because  if  the  plaintiff  is 
in  possession,  he  cannot  bring  ejectment  and  if  the  defendant  is  in  posMSiion,  the 
plaintiff  may  need  title  to  assert  his  rights  at  law. 


Action  in  equity,  No.  2,  April  Term,  1885. 

The  bill  set  forth  that  the  plaintiffs  are  the  heirs  and  de- 
visees of  one  Ann  Gavin;  that  during  her  lifetime  the  said 
Ann  Gavin  bought  a  certain  tract  of  land  in  Wayne  county, 
Penna.;  that  she  borrowed  two  hundred  dollars  from  defendant, 
and  to  secure  the  payment  of  this,  had  the  deed  of  said 
property  made  out  in  defendant's  name ;  that  defendant  though 
executor  of  the  last  will  and  testament  of  Ann  Gavin,  refus- 
ed* to  account  for  the  said  property  as  part  of  the  assets  of  the 
decedent. 

They  therefore  prayed  the  court  to  order  the  defendant, 
upon  payment  to  him  of  the  amount  due,  to  deed  the  property 
to  the  estate  of  Ann  Gavin. 

The  defendant  demurred  to  the  jurisdiction  of  the  court. 
L,A.  Watrcs,  L.  A  merman,  for  plaintiffs. 
E.  Mirrifield,  for  defendant. 

Hand,  P.  J.  The  sole  plein  this  case  is  that  the  lands 
described  in  the  bill  lie  in  Wayne  county.  The  bill  sets  forth 
that  the  plaintiffs'  ancestor  was  in  possession  at  the  time  of  her 
death  that  plaintiffs  are  heirs  and  devisees  of  the  decedent ; 
that  an  equitable  mortf^age  exists  between  decedent,  made  in 
her  lifetime  with  defendant  which  he  refuses  to  carry  out. 

The  bill  is  briefly  drawn  but  nevertheless  sets  up  equitable 
relief.  {Harper^ $  Appeal,  14  P.  F.  S.^is).  The  parties  are 
all  within  the  control  of  the  court.  It  is  not  a  proceeding  at 
present  in  rem.    If  plaintiffs  are  in  possession  as  we  may  pre- 
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sume,  they  cannot  bring  ejectment,  if  defendant  is  in  posses- 
sion plaintiffs'  may  need  title  to  assert  their  rights  at  law. 

Equity  has  asserted  jurisdiction   in  similar   cases  when 
control  of  the  person  has  been  acquired. 

Perry  on  Trusts,  Vol.  i,  §§  71,  72. 
Munson  v.  Tyne,  6  Phila.,  365. 
Butler  y.  Miller,  i  Woodwards  Di.,  222. 
Sharswood's  Blackst.  Bk.  3,  P.,  426. 

The  plea  in  this  case  is  overruled  and  defendant  required 
to  answer  over  within  30  days.  January  4,  1^6. 


The  master  before  whom  the  case  was  tried,  reported  in 
favor  of  the  defendant  and  recommended  that  the  bill  be  dis- 
missed. 

To  this  the  plaintiffs  excepted. 

Archbald,  p.  J.  The  premises  to  be  affected  in  this 
case  are  situated  in  the  adjoining  county  of  Wayne.  A 
question  is  thus  raised  about  our  jurisdiction,  as  in  one  event, 
if  the  case  was  decided  in  favor  of  the  plaintiffs,  we  might 
have  to  direct  a  sale  of  the  property,  and  in  almost  any  such 
event,  might  be  called  upon  for  a  writ  of  assistance.  We 
have  very  grave  doubt  as  to  our  right  to  entertain  the  bill. 

But  however  that  may  be,  having  regard  to  the  cause  set 
forth  in  the  bill  and  the  relief  thus  prayed  for,  we  are  satis- 
fied that  it  should  be  dismissed  upon  the  merits  (i  Story 
Eq.   Juris,   §  744,  a,  Morris  v.    Remington  I   Pars.   Eq.  387). 

The  exceptions  to  the  master's  report  are  overruled.  Let 
a  decree  be  drawn  dismissing  the  bill  at  the  costs  of  the 
plaintiffs. 


Battin,  et  al,  vs.  Daly. 
{Common  Pleas  of  Lackawanna  County,  March  11,  i88g^ 

JUDGMENT  BY  DEFAULT  BEFORE  ALDERMEN. 

Where  a  defendant  appears  before  an  alderman  between  the  hours  stated  in 
the  sammoiH  and  waits  until  the  later  hour  is  past,  there  can  be  no  judgement  by 
default. 

The  Jurisdiction  of  the  magistrate  over  the  cause  and  the  parties  dies  with  the 
hour  unless  it  has  been  duly  extended  beyond  it  by  the  appearance  of  the  plaintiff 


LACKAWANNA  JURIST.  57 

•nd  ttw  entering  apon  a  bearing,  or  by  the  oootinixanoe  of  the  oaoee  by  dae  ad* 
Jonmment. 

Certiorari  to  Alderman  £.  /.  McCormack,  No.  516,  June 
T.,  1888. 

Archbald,  p.  J.  •  The  depositions  clearly  show  that 
Cleveland,  one  of  the  defendants,  appeared  at  the  alderman's 
office  between  6  and  7,  the  hours  named  in  the  summons,  and 
waited  until  ten  minutes  after  the  latter  hour  The  plaintiff 
put  in  no  appearance  within  that  time,  and  Cleveland  was  in- 
formed this  his  (plaintiff's)  wife  was  sick  so  that  he  could  not 
come.  Subsequently,  after  he  had  left  the  office,  judgment 
was  rendered  for  the  plaintiff,  and  against  the  defendant,  by 
default.  The  hour  at  which  the  judgment  was  given  was  half- 
past  seven  according  to  the  transcript. 

The  facts  upon  which  the  defendant's  rely  to  reverse 
this  judgment  are  not  disputed,  nor  are  they  necessarily  con- 
tradictory of  the  record.  The  transcript  does  not  show  that 
the  plaintiff  appeared  at  the  time  fixed  for  the  hearing ;  it 
merely  says,  **Now,  April  19,  1888;  plaintiff  appears."  This 
raises  no  presumption  of  an  appearance  within  the  hours  named 
in  the  summons,  and  hence  has  arisen  the  practice  of  requiring 
the  hour  to  be  noted  at  which  a  judgment  by  default  is  given. 
(Linsday  v.  Sweeny,  6  Phila.,  390).  And  this  hour  must  be 
such  as  raises  a  reasonable  presumption  of  an  appearance  at 
the  time  fixed  in  the  summons.  It  was  accordingly  held  in 
Smithy.  Featherstone,  10  Phila.,  206;  that  when  the  writ  was 
returnable  at  half-past  one  o'clock  p.  m.,  and  the  transcript 
showed  that  plaintiff  appeared  at  2  o'clock,  at  which  hour 
judgment  was  rendered  against  the  defendant  by  default,  the 
judgment  could  not  be  sustained.  The  present  record  there- 
fore at  best  has  to  be  helped  out  by  a  presumption,  and  cer- 
tainly that  presumption  must  yield  to  the  actual  facts.  More- 
over there  is  a  confirmation  in  the  transcript  itself  of  the  oral 
evidence.  While  it  is  silent  as  to  when  the  plaintiff  appeared, 
it  does  recite  that  the  defendant,  Cleveland,  appeared  within 
the  hour,  nor  is  this  materially  weakened  by  the  statement  that 
he  withdrew  before  the  hearing. 

Upon  this  showing  I  do  not  see  how  the  judgmer     can  be 
sustained.     The  plaintiff,  in  order  to  save  l.imsilf  f  (>      \  *\ 
fault,  must  appear  at  the  hour  fixed  for  the  hearing.     If  he 
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does  not  the  defendant  is  entitled  to  judgment  of  non  suit, 
for  costs  and  fifty  cents  per  day  for  his  trouble  in  attending 
the  suit.  (Act  20  March,  §  6;  5  Sm.  H.  165).  The  alderman 
may  for  the  accommodation  and  saving  of  the  plaintiff  adjourn 
the  case  to  another  day  or  hour,  but  if  he  does  not,  and  the 
plaintiff  has  not  appeared  within  the  hour,  there  is  no  authority 
for  taking  up  the  case  after  the  expiration  of  it  in  the  absence 
of  the  defendant  and  giving  judgment  against  the  latter  by 
default.  The  jurisdiction  of  the  magistrate  over  the  cause 
and  the  parties  dies  with  the  hour  unless  it  has  been  duly  ex- 
tended beyond  it,  by  the  appearance  of  the  plaintiff  and  the 
entering  upon  a  hearing,  or  by  the  continuance  of  the  cause 
by  due  adjournment. 

The  judgment  is  reversed. 


City  of  Scranton  vs.  Gore. 

{Supreme  Court  of  Pennsylvania,  March,  18,  188^,) 

COMPETENCY  OF  JURORS. 

In  a  CAM  Where  a  city  is  a  party  the  fact  that  a  person  called  as  a  jnror  is  a 
member  of  the  councils  of  said  city  does  not  disqualify  him  and  a  challenge  for  that 
cause  will  not  be  sustained. 

Where  a  qualifled  juror  is  erroneously  excluded  the  verdict  will  be  rerersed. 
The  question  is  not  whether  the  Jury  that  rendered  the  rerdict  was  composed  of 
impartial  men  or  not,  but  whether  the  Jury  was  selected  according  to  law. 

Error  to  the  Court  of  Common^  Pleas  of  Lackawanna 
County,  No.  115,  July  Term,  1888. 

/.  H,  Burns,  City  Solicitor,  for  plaintiff. 

H,  Jlf.  Edwards,  T.  F,  Wells,  C,  Comegys,  for  defendant. 

Sterrett,  J  It  appears  that  William  M.  Fowler,  drawn 
as  a  juror  in  this  case,  was  challenged  for  cause,  by  plaintiff 
below,  on  the  specific,  **ground  that  he  is  a  member  of  the 
Select  Council  of  the  City  of  Scranton,'*  the  corporation  de- 
fendant, and  for  that  reason  alone  the  challenge  was  sustained. 
That  action  of  the  Court  was  contrary  to  the  express  provisions 
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of  the  Act  of  April  i6,  1840,  P.  L,  411,  which  declares :  ^'No 
person  shall  be  excluded  from  being  a  juror  in  any  suit,  prose- 
cution or  proceeding,  in  which  any  county,  city,  incorporated 
district,  borough  or  township  is  a  party  or  is  interested,  by 
reason  of  such  person  being  or  having  been  an  officer,  rated 
citizen  or  inhabitant  in  such  county,  city,  district,  borough  or 
township,  or  owning  assessed  or  taxable  property,  or  being 
liable  to  the  assessment  or  payment  of  any  tax  thereon." 

The  exclusion  of  the  juror,  for  the  only  reason  assigned, 
was  clear  error.  It  is  no  answer  to  say  that  defendant  below 
was  not  prejudiced  thereby.  For  aught  we  know  the  action 
of  the  Court  may  have  resulted  in  the  selection  of  a  jury  com* 
posed  of  one  or  more  persons  who  would  not  otherwise  have 
been  epipanneiled  and  sworn  to  try  the  cause;  and,  what  the 
effect  of  that  may  have  been,  we  have  no  means  of  knowing. 
But,  aside  from  that  the  action  of  the  Court  was  illegal,  and 
that  of  itself  demands  a  reversal  of  the  judgment.  The  ques- 
tion is  not  whether  the  jury  that  rendered  the  verdict  was 
composed  of  impartial  men  or  not,  but  whether  the  jury  was 
selected  in  accordance  with  the  law. 

There  is  no  merit  in  the  second  and  third  specifications* 
The  points  for  charge  recited  therein  were  rightly  refused. 

There  was  no  error  in  refusing  to  charge  as  requested  in 
defendant's  ninth  point,  and  thus  withdrew  the  case  from  the 
jury.  The  allegations  of  fact,  embodied  in  the  point,  if  true, 
were  evidence  of  contributorynegligence,  but  the  question  was 
one  of  fact  for  the  jury  on  all  the  evidence  before  them. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


Hess  vs.  Western  National  Bank. 

The  fact  that  no  defense  is  made  at  the  trial  of  a  aberilTt  interpleader  to  not 
of  .itself  sufficient  ground  for  awarding  costs  to  the  claimant.  The  question  turns 
upon  tvhether  the  investigation  into  the  title  ought  to  have  been  made. 

When  goods  are  in  the  joint  po!«»ssion  of  a  defendant  and  bis  wife,  there  is 
alwaTi  good  gi-ounds  for  levying  upon  them  as  his. 

Rule  to  show  cause  why  costs  should  not  be  allowed. 
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This  was  a  sheriff's  interpleader,  and  the  claimant  was  the 
wife  of  the  defendant  in  the  execution.  The  goods,  when 
levied  upon,  were  the  joint  possession  of  husband  and  wif^. 
The  case  went  to  trial,  but  the  plaintiff  in  the  e>*cution  offer- 
ed no  defense  to  the  case  proven  by  the  wife. 

Counsel  for  the  rule  argued  that  the  claimant  ought  to 
have  costs  unless  there  was  good  ground  for  levying  and  inves- 
tigating the  title  to  the  property :  Dorffw,  Matthews^  15  Phila. 
134.  There  was  no  such  ground  here.  The  claimant  was 
compelled  to  make  out  her  case,  which  she  did,  and  the  plain- 
tiff in  the  execution  adduced  no  evidence  to  overcome  it. 

The  court  observed  that  the  fact  of  there  being  no  defense 
was  not  conclusive.  There  is  always  probable  cause  for  levy- 
ing under  such  circumstances  as  these,  and  the  wife  must  be 
required  to  prove  her  claim. — Legal  Intelligencer, 
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LiLLIBRIDGE    €i  al,  VS,  THE   LACKAWANNA    COAL  COMPANY, 

Limited. 
(CornmoH  PUas  cf  Lackawanna  County ^  March  2^ i  iSSp.) 

MINING   RIGHTS — DIVISION   OF  LAND   VERTICALLY;— LEASE  OF 

COAL  WITH  POWER  TO  REMOVE  THE  SAME — 

ESTATE  IN  STRATA  OR  SUBSOIL. 

The  snrfaoe  of  land  Mid  the  minerals  therein  may  be  diiMTered  in  title  and  be> 
oome  separate  tenemeiite. 

Where  the  plaintiff  granted,  demised,  leased,  and  to  mine  let  onto  the  defen- 
dant, its  snooessors  and  assigns  all  the  merchantable  coal  nnder  a  tract  of  land 
with  sole  and  ezduiive  right  to  mine  and  remove  th*  same,  according  to  the  terms 
of  the  indenture,  ontil  the  exhaustion  thereof —Held,  that  the  delendant  took  an 
estate  in  the  coal  and  not  a  mere  license  or  easement. 

■ 

Where  a  defendant  uiMier  such  a  grant  commenosd  to  mine  and  take  oat  ooal 
from  said  land,  and  did  it  in  such  a  manner  as  to  cause  an  open-way  or  tunnel  of 
great  breadth,  and  twelre  feet  or  thereabouts  in  height,  through  an  underlying  vela 
about  two  hundred  feet  beneath  the  surface,  from  the  northerly  to  the  southerly 
side  of  said  land,  which  tunnel  was  used  as  a  passage  way  for  coal  mined  upon 
other  lands  of  the  defendant,  abore  the  laud  in  question,  to  the  breaker  where  it 
was  prepared  for  market— Held,  that  defendant  was  entitled  to  make  such  use  of 
the  land. 

Where  it  is  deiur  that  the  owner  of  a  tract  of  land  grante  the  right  to  take  all 
the  coal  beneath  the  surface,  and  the  grantee  obligates  himself  to  mine  and  remore 
all  said  coal,  aud  to  pay  a  certain  price  per  ton  each  month  for  all  coal  mined,  not 
less  than  a  named  quantity,  to  be  mined  and  paid  for  every  year,  the  contract  to 
be  binding  until  all  the  coal  under  the  tract  ie  mined,  and  the  rights,  oorenants  and 
obligations  are  made  binding  on  the  parties,  their  heirs,  assigns,  executors  and  ad- 
ministrators, there  is  an  actual  sale  of  the  coal. 

After  a  grant  of  the  coal  underlyidg  a  tract  of  land  the  grantee  has  all  the 
rights  in  relation  to  the  use  and  disposition  thereof  that  the  grantor  had  before. 

The  cbamber  or  space  left  by  the  taking  out  of  part  of  the  coal  may  be  used  by 
the  grantee  for  any  purpose  until  the  coal  is  exhausted. 

Demurrer  to  bill  in  equity,  No.  4,  October-  Term,  1888. 

G.  M,  Harding^  /.  5.  Harding,  for  plaintiff. 

H,  A,  Knapp,  Everett  Warrefi^  for  defendant. 

GUNSTER,  J.  The  plaintiffs  allege  in  their  bill  of  com' 
plaint  that  on  the  24th  of  March,  1883,  by  indenture,  which  is 
made  a  part  of  the  bill,  for  and  in  consideration  of  the  sum 
of  one  dollar  and  of  the  rents  and  covenants  therein  reserved 
and  contained,  they  "granted,  demised,  leased  and  to  mine  let 
unto  the  defendant,  its  successors  and  assigns,  all  the  merchant- 
able coal,  together  with  the  sole  and  exclusive  right  to  mine 
and  remove  the  same  under  '*a  tract  of  land  situated  in  Blakely 
borough,  Lackawanna  county,  and  of  which  they  were  of  then 
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the  ownen  in  fee.    *    *    *    to  have  and  to  hold  the  coal  in 
and  under  said  land,  unto  the  said  party  of  the  second  part,  its 
successors  or  as  Igns  until  the  exhaustion  thereof  under  the 
terms  of  this  indenture.'*      By  the  indenture  the  defendant 
covenanted  and  agreed  "to  enter  into  and  upon  said  lands,  and 
to  mine  and  take  therefrom  all  the  coal  that   by  energetic 
prosecution  of  their  business  they  can  mine  and  take,  that  is 
of  as  good  quality  as,  and  that  can  be  mined  and  prepared  for 
n^arket,  at  not  exceeding  the  cost  of  the  average  of  the  coal 
mined  in  the  certified  Townships  of  Providence  and  Blakely, 
and  they  further  agree  to  pay  the  said  parties  of  the  first  part, 
or  to  their  duly  constituted  agent  or  attorney  at  the  prices 
hereinafter  mentioned,   for  at  least  fifteen  thousand  tons  of 
coal  during  the  year  1884,  and  during  each  and  every  year 
thereafter  until  such  time  as  the  coal  under  said  tract  shall  be- 
come so  far  exhausted  that  it  is  impossible  to  mine  so  large  an 
amount  in  any  one  year,  unless  said  party  of  the  second  part 
shall  be  excused  from  such  payment  by  the  provisions  herein- 
after contained."     By  the  tenth  paragraph  of  the  instrument 
it  IS  provided  that  the  defendant  *'shall  have  the  right  to  take, 
without  payment  therefor,  such  coal  as  may  be  necessary  for 
the  making  of  steam  for   the  work  of  mining  and  preparing 
coal  and  for  the  ventilation  of  the  mines.     The  amount  so 
taken  shall  be  proportioned  with  the  other  tracts  of  land  from 
which  coal  is  taken  by  means  of  said  breaker  and  other  im- 
provements.   All  and  singular  the  grants,  demises,  leases  and 
lettings,  covenants    and   agreements  hereinbefore   contained 
shall  inure  to  the  benefit  of,  and  be  binding  upon  each  and 
every  of  the  heirs,  executors,  administrators,  survivors  success- 
ors and  assigns  of  each  and  every  of  the  parties  to  this  inden- 
ture, the  same  to  all  intents  and  purposes  as  though  they  were 
mentioned  and  included  in  each  and   every  of   said   grants, 
demises,  leasings,  lettings,  covenants  and  agreements,  etc." 

The  plaintiffs  further  allege  that  in  accordance  with  the 
terms  of  said  indenture  the  defendant  commenced  to  mine  and 
take  out  the  coal  under  said  land,  and  have  continued  to  take 
out  the  same  from  one  of  the  underlying  veins  therein  to  such 
an  extent  than  an  open-way  of  great  breadth,  twelve  feet  or 
thereabouts  in  height,  and  about  two  hundred  feet  beneath  the 
surface  of  said'land  has  been  created  through  said  underlying 
vein,  from  the  northerly  to  the  southerly  side  of  said  land; 
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that  the  improvements  for  miniii^  and  preparing  the  said  coal 
for  market  ate  situate  on  the  southerly  side  of  said  land,  some 
distance  away,  upon  lands  which  do  not  belong  to  the  plain* 
tiffs;  that  within  the  last  two  years  the  defendant  has  become 
the  lessee  or  owner  of  about  three  hundred  and  fifty  acres  of 
coal  adjoining  the  said  lands  of  the  plaintiffs  on  the  northerly 
side;  that  the  defendant  is  now,  and  for  two  years  past  has 
been,  mining  and  carrying  away,  and  proposes  and  declares  its 
determination  to  continue  to  mine  and  carry  away,  the  coal 
acquired  as  last  aforesaid,  through,  under,  and  across  the  said 
land  of  the  plaintiffs  for  a  distance  of  fifty  rods  and  upwards, 
to  its  said  improvements  by  means  of  the  open-way  already 
described,  '*thus  unlawfully,  wroni^fully,  and  to  the  great  and 
pennanent  injury  of  said  plaintiffs,  appropriating  the  plain- 
tiffs' property  for  a  road  for  transporting  the  last  acquired  coal 
to  said  improvements;  that  for  said  injury  they  have  no  ade- 
quate remedy  at  law,  and  therefore,  as  well  for  the  purpose  of 
avoiding  a  multiplicity  of  suits  as  that  right  and  equity  may 
be  done  in  the  premises  they  pray  for  an  injunction  enjoining 
the  defendants  from  transporting  or  carrying  through,  under 
or  across,  their  said  land  by  means  of  said  open  and  under 
•  ground  way,  to  said  improvements  for  preparing  coal,  the  whole 
or  any  part  of  the  coal  in  the  three  hundred  and  fifty  acres 
adjoining  their  land  on  the  north. 

The  defendant  has  demurred  to  the  bill  of  complaint  and 
for  cause  of  demurrer  alleges;  first,  that  the  pUintiffs  have  not 
-  made  or  stated  such  a  case  as  entitles  them,  in  a  court  of 
equity,  to  any  relief;  and  second,  that  for  such  grievances  as 
are  alleged  by  the  bill  there  is  a  plain  and  adequate  remedy  at 
law. 

As  the  facts  alleged  by  the  plaintiffs  are  not  denied  we 
must  assume  them  to  be  true  We  observe,  however,  that  the 
coal  was  "leased'*  by  plaintiffs  to  defendants  and  that  by  their 
acts  the  defendants  are  "unlawfully,  etc.'*  appropriating  the 
property  of  the  plaintiffs,  must  be  considered  as  the  plaintiffs 
conclusions  of  law  and  not  as  allegations  of  fact,  for  whether 
the  contract  between  the  parties  is  a  lease  or  something  else, 
and  whether  the  acts  of  the  defendants  which  are  complained 
of  are  lawful  or  unlawful  are  questions  of  law,  and  the  de- 
murrer does  not  admit  conclusions  of  law  drawn  from  the 
facts.    (Story's  Equity  Pleadings,  Sec.  4$ 2.) 


-  f 
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It  b  apparent  that  the  answer  to  the  question  presented  ' 
by  the  bill  and  demurrer  depends  on  the  right  of  the  parties  as 
6xcd  by  the  indenture  which  is  expressly  prayed  to  be  taken 
as  part  of  the  bill  of  complaint.      We  regret  that  the  instru 
ment  was  not  printed  but  as  a  copy  was  handed  us  at  the 
argument  we  will  consider  it. 

The  instrument  before  us  is  not  a  lease  because  it  lacks  . 
one  of  the  essential  elements  of  a  lease,  a  term.      It  has  no 
terminus.     Neither  is  it  a  license  but  in  express  words  it  grants 
all  the  merchantable  coal  in  place,  for  a  consideration,  to  the 
defendant,  its  successors  and  assigns.      The   surface   of  land 
and  the  minerals  therein  may  be  dissevered  in  title  and  become 
separate  tenements.      This  is  upon  the  principle  that  a  man 
may  do  with  his  own  what  he  likes.     The  owner  of  land  may 
sever  it  laterally  or  vertically  or  in  any  other  way  and  grant  or 
except  such  parts  thereof  as  suit  his  purpose  best,  and  as  Jus- 
tice Mellor  says  in  Smitk  v.  Darby,  L.  R.  7  Q.  B.  716  "the 
man  who  grants  the  minerals  and  reserves  the  surface  is  en- 
titled to  make  any  bargain  he  likes;  both  parties  are  just  as 
much  at  liberty  to  make  a  bargain  with  reference  to  coal  and 
minerals,  as  to  make  a  bargain  with  reference  to  anything  else." 
In  the  coal  fields  of  Pennsylvania  it  is  a  common  thing  for  one 
man  to  own  the  surface  and  another  the  coal,  and  when  so 
severed  the  courts,  in  passing  upon  the  rights  of  the  respective 
owners,  have  treated  the  severed  parts  as  separate  tenements 
or  closes,  and  compared  them  to  the  stories  of  a  building. 
Coal  in  place  is  land  and  the  sale  of  coal  in  place  is  a  sale  of 
land.     It  is  subject  to  the  same  laws  of  possessiori  and  'con- 
veyance as  other  land  and  title  to  it  must  be  shown  by  docu- 
mentary evidence  or  under  the  statute  of  limitations.     In  prop. 
iCr  cases  the  owners  may  maintain  ejectment  and  trespass  ^Mir/ 
ciausum  ftegit  and  it  is  taxable  as  real  estate.     {Caldwell  v 
FnltoHy  31  Pa.  475;  Caldwell  w,  Copeland,  37  Pa.  427;  Brawn  y\ 
Corey  &  Peterson,  43  Pa.  495;  Whitaker  v.  Brown,  64  Pa.  197; 
Penna,  Salt  M*fg  Co,  v.  Neeli  54  Pa.  9;  Scranton  v.  Phillips,  94 
Pa.  15;  Sanderson  v.  City  of  Scranton,  105  Pa.  469;  Z>.,  Z.  &  BT 
R,  R,  Co.  y.  Sanderson;  109  Pa.  583). 

[continued  next  wee^] 
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That  the  plaintiffs,  by  the   indenture,  severed   their  pro- 

peny  and  sold  the  coal  to  the  defendant,  does  not  admit  of  any 

doubt.      Aside  from   the  express   grant  of   the  coal,  the  case 

clearly  falls  within  the  rule  laid  down  by  Justice  Trunkey  in 

Railroad  Company  vs.  Sander son^  supra,     *'When  the  parties 

omit  to  name  a  term,  do  not  create  a  lease  at  will,  nor  a  lease 

for  life,  though  much  of  their  contract  is^expressed  in  words 
peculiar  tu  a  lease,  the  whole  instrument  must  be  taken  into 
view  to  ascertain  the  intent.  Where  it  is  clear  that  the  owner 
of  a  tract  of  land  grants  the  right  to  take  all  the  coal  beneath 
the  surface,  and  the  grantee  obligates  himself  to  mine  and 
remove  all  said  coal  and  to  pay  a  certain  price  per  ton  each 
month  for  all  coal  mined,  not  less  than  a  named,  quantity  to  be 
mined  and  paid  for  every  year,  the  contract  to  be  binding  until 
all  the  coal  under  the  tract  is  mined,  and  the  rights,  covenants 
and  obligations  are  made  binding  on  the  parties,  their  heirs 
and  assignees,  and  executors  or  administrators,  there  is  an 
actual  sale  of  the  coal." 

Having  sold  their  coal  to  the  defendants,  what  right  have 
the  plaintiffs  to  complain  of  the  use  to  which  the  former  put. 
,it  ?  Before  the  execution  of  the  indenture  the  plaintiffs  had 
the  right  to  make  the  way  described  in  the  bill  and  to  trans- 
port foreign  coal  or  anything  else  through  it.  In  granting  the 
coal  the  plaintiffs  granted,  so  far  as  that  part  of  the  land  was 
concerned,  all  they  had,  and  the  defendant  shave  as  absolute 
dominion  and  proprietorship  therein  as  the  plaintiff  had  before 
the  execution  of  the  indenture.  If  instead  of  granting  the 
coal  with  the  right  to  mine  and  remove  the  same,  they  had 
granted  the  land  and  excepred  the  coal  with  the  right  to  mine 
and  remove  the  same,  they  would  have  had  the  same  dominion 
over,  interest  in,  and  title  to  the  coal  that  they  would  have 
had  if  they  had  made  no  deed  for  the  land,  for  having  excepted 
it  they  would  not  have  parted  with  it.  {Whitaker  vs.  Brown^ 
40  Pa.,  199.)  And  there  is  no  difference  between  the  effect  of 
words  in  a  grant  and  words  in  an  exception,  "for  what  will 
pass  by  words  in  a  grant,  will  be  excepted  by  the  same  words 
in  an  exception."  (Sheppard's  Touchstone,  foo.)  Of  course  the 
contract  obligations  of  the  parties  are  not  to  be  overlooked! 
and  it  may  be  agreed  that  the  contract  between  the  parties 
contemplates  the  mining  of  the  coal  to  exhaustion,  that  when 
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the  coal  is  exhausted  the  grant  or  contract  will  be  at  an  end 
and  the  chamber  or  space. in  which  the  coal  lies  will  revert  to 
the  plaintiffs.  In  other  w.ords.  that  while  theplain tiffs  sold  the 
coal  they  did  not  sell  the  chamber  containing  the  coal  What 
ever  may  become  of  the  chamber  upon  the  termination  of  the 
contract,  under  the  terms  of  the  indenture  the  defendants  are 
to  have  and  ^o  hold  the  coal  until  the  exhaustion  thereof* 
There  is  no  exception  of  the  chamber  or  space,  nor  is  there 
any  r*  striction  on  the  use  to  which  it  may  b«  put.  In  severing 
the  coal  the  chamber  inclosing  it  was  necessarily  severed.  It 
passed  with  the  gra^t  of  the  coal  and  the  defendants  have  a 
right  to  use  it  for  any  purpose  they  see  fit  until  the  coal  is 
exhausted. 

We  are  not  aware  that  the  precise  qu•;^tion  before  us  has 

been  decided  in  Pennsylvania  or  any  other  State  of  the  Union, 
but  there  are  several   English  cases  which  sustain  the  conclu 
sion  we  have  reached. 

In  Proud  vs.  Bates^  34  L.  J.  Ch.,  406.  the  lease  made  by  the 

lord  of  a  manor  of  waste  land  of  the  manor,  enclosed  by  the 

lessee,  contained  an  exception  of  the  mines  and  quarries,  with 
full  power  to  win  and  work  the  same,  with  freeway,  leave  and 
passage  to,  from  and  along  the  same  on  foot  or  on  horsebackt 
and  with  all  manner  of  carriages.  A  way,  available  for,  the 
carriage"^  of  minerals,  lay  exclusively  within  the  excepted  mines. 
It  was  not  however  sufficiently  high  to  admit  of  a  horse  moving 
his  head,  whilst  the  vehicle  to  which  he  was  attached  was  be- 
ing backed.  The  lord  clipped  off  a  part  of  a  rock  which  lay 
above  the  excepted  mines,  and  claimed  a  right  under  the  re* 
served  power  to  carry  along  the  way  in  its  altered  state,  as  well 
^s  minerals  worked  within  the  excepted  mines;  as  also  minerals 
within  the  manor  although  not  under  the  demised  property. 
It  was  contended  that  not  merely  could  this  claim  not  be  sus- 
tained with  respect  to  the  way  in  its  altered  state,  but  that  it 
could  not  be  sustained  with  respect  to  the  way  in  its  original 
condition.  The  first  of  these  contentions  failed  because  the 
grant  of  the  way  intended  to  be  made  or  used  was  general  and 
unqualified,  and  the  grantor  or  lord  might  make  or  use  any 
kind  of  way  he  pleased.  The  second  also  failed,  the  Court 
holding,  that  the  lord  had  an  absolute  right  to  do  what  he 
pleased  with  the  excepted  mines,  and  had,  therefore,  a  right  to 
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carry  through  them   minerals  from  wherever  gotten^    (Mac 
■wsnney  on  Mines,  69,  356,  360.) 

In  Hamiltonys.  Graham,  L,  R.,  2 Scotch  and  Divot ce  Appeal 
Cases,  166,  a  free  charter  contained  an  exception  in  favor  of  the 
Duke  of  Hamilton  and  his  heirs  of  all  coal  and  limesione  w' th- 
in the  lands  granted,  with  full  working  powers.  The  duke 
made  a  passage  through  the  excepted  coal,  and  used  it  for  the 
conveyance  of  other  coal  and  limestone,  to  which  he  had  a 
similar  right  under  adjoining  lands.  This  was  held  a  proper 
use  of  the  passage.  In  speaking  of  the  mine.  Lord  Westbury, 
delivering  his  opinion  sa}'s:  '*You  may  approach  it  laterally, 
from  another  estate,  for  the  purpose  qf  winning  the  minerals. 
You  may  use  the  strata  which  you  have  reserved  to  yourself, 
or  rather  declare  to  remain  in  yourself,  in  any  manner  consis- 
tent with  ownership.  You  may  traverse  it  from  any  adjoining 
land  you  have.  You  may  create  a  road  or  tunnel  through  it. 
And  you  may,,  through  that  road  or  tunnel,  carry  either  the 
minerals  or  any  other  proceeds  of  an  adjoining  estate.  You 
therefore  have,  for  there  is  nothing  to  restrain  you,  the  sanie 
universal  right  and  unlimited  power  of  enjoyment  of  the  estate 
that  remains  in  you,  as  you  had  antecedently  to  the  grant  of 
the  damimuim  utile,  the  enjoyment  of  which,  that  grant  of  the 
domifnuim  utile  in  no  respect  impairs  or  affects.  *  *  ♦ 
Suppose  now  that  in  one  of  the  chalk  counties  I  granted  an 
estate  to  a  person,  retaining  to  myself  the  strata  of  chalk  lying 
beneath  the  surface — we  all  perfectly  well  know  that  many  a 
stratum  of  chalk  laying  beneath  the  surface  is  fifty,  sixty  or 
eighty  feet  deep — is  it  meant  to  be  said  that  I  have  not  a  right 
to  run  a  tunnel  through  that  stratum' of  my  own  property 
which  is  thus  reserved  to  me,  and  to  use  that  tunnel  for  any 
collateral  purpose  of  the  estate  adjoining  that  stratum  so  re- 
served?" and  Lord  Colonsay  said:  "It  is  a  general  mistake  to 
say  that  the  duke  has  no  right  to  use  these  minerals  except  for , 
the  purpose  of  bringing  them  to  the  surface  He  may  use  them 
in  the  way  which  is  most  beneficial  to  himself.  For  instance 
he  may  have  reserved  the  stratum  merely  in  order  to  prevent 
his  adjoining  minerals  from  being  flooded  by  water..  That 
would  be  a  beneficial  enjoyment  of  it  without  bringing  it  to  the 
surface.  He  may  be  the  possessor  of  minerals  1)  ing  apon  a 
.certain  inclination  east  and  west  of  these,  and  ihv.  watei  may 
be  accumulating  upon  his  materials  to  the  west,  and  he  may 
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use  the  stratum  of  minerals  he  has  reserved  for  the  purpose  of 
enabli;'Lg  him  to  condu<:t  the  water  through  those  'minerals 
down  to  the  lower  level  on  the  east  and  so  get  ndof  it.  There 
are  various  ways  in  which  he  may  turn  the  minerals  to  account 
without  bringing  them  to  the  surface,  and  I  cannot  understand 
that  so  long  as  those  minerals,  that  is  to  say,  the  estate  which 
remains  to  him  and  is  not  given  away,  continues  to  exist,  he 
cannot  use  it  in  any  way  that  is  beneficial  to  himself  unless  he 
uses  it  to  the  injury  of  his  neighbor  *  *  *  There  is  no 
doubt  that  the  Duke  of  Hamilton  was  not  entitled  to  increase 
the  burdens  upon  the  servitude  on  the  surface  by  bringing  the 
minerals  from  his  other  property  over  the  surface.  The  sur- 
fsfce  was  the  servient  tenement  and  the  mii^erals  under  that 
tenement  were  the  dominant  tenement  in  regard  to  that  par- 
ticular right  of  servitude.  But  the  principle  does  not  apply 
in  regard  to  the  right  of  property,  and  to  say  that  he  is  carrying 
them  through  the  property  of  the  pursuer  is  another  mistake. 
He  is  carrying  them  through  his  own  pioperty  and  not  through 
the  property  of  the  pursuer  at  all.  There  is  a  want  of  keeping 
in  view  the  distinction  between  the  right  of  property  and  the 
right  of  servitude  here  which  seems  to  me  to  have  led  to  an 
erroneous  judgment  in  the  case  I  conceive  that  so  long  as 
there  is  any  of  the,  mineral  proper,  y  which  the  Duke  of  Hamil- 
ton has,  he  is  entitled  to  use  any  of  that  property  in  the  mode 
.which'  is  most  beneficial  to  himself."  Lord  Chelmsford  ques- 
tioned the  authority  of  Proud  vj^.  Bates  for  saying  that  when 
minerals  are  excepted  but  of  a  grant  or  lease  they  may  be  used 
for  any  other  purpose  than  that  of  carrying  them  away,  but 
the  Lord  Chancellor,  answering,  said,  **As  to  the  excepted 
mines  I  held  that  the  owner  had  an  absolute  right  to  do  as  he 
pleased  with  them  and  that  he,  therefore  had  a  right  to  carry 
his  coal  through  them." 

The  c^se  before  us  is  not  like  that  oi- David  vs.  Kingscote^ 
6  M.  and  W.  174;  or  of  The  Durham  and  Sunderland  R,  R.  Co. 
vs.  Walker ^^2  Q,  B.,940,  (42  E.  C.  L.  R.)  in  which  the  question 
seems  Uj  have  betn  whether  an  easennent  annexed  10  the  excep- 
tion of  mines*  minerals^  etc.,  could  be  used  f  r  carrying  away 
coal,  etc.,  got  from  or  under  other  lands  than  those  to  which 
the  exception  applied.  *  Nor. is  it  like  a  case  of  a  copyhold 
tenement 'with  minerals  under  it,  for  in  such  case,. although  the 
property  in  mirtes  be  in  thje  lord,  the  possession  of  them  is  in 
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the  tenant.  Lewis  vs.  Branchwaite,  2  B.  and  Ad.,  437,  (22  E 
C.  L.  R.  186);  Ke^^re  vs.  Powe/i,  2  El.  and  Bl.,  132.  (75  E.  C.  L. 
R.;  132);  Bowser  vs  Maclean,  2  Dc  G.  F.  and  J.,  415.  Ease- 
ment  and  copyhold  cases  must  be  distinguished  from  cases  of 
separate  tenements  divided  from  each  other  vertically.  In 
reversing  the  judgment  in  Bowser  vs.  Maclean,  supra,  Lord 
Campbell  says :  *'I  am  inclined  to  think  a  mistake  has  been 
committed  in  not  distinguishing  between  a  copyhold  tenement 
with  minerals  under  it,  and  freehold  land  leased  with  a  reser. 
vation  of  the  minerals,  or  freehold  land  where  the  surface  be- 
longs to  one  owner  and  the  subsoil,  containing  minerals,  be- 
longs to  another,  as  separate  tenements  divided  from  each 
other  vertically,  instead  of  laterally.  If  this  had  been  such 
freehold  land,  the  owner  of  the  surface  could  not  have  com 
plained  of  the  taking  or  of  the  excess  in  using  a  tramway 
through  the  subsoil."  We  refer  also  to  Eardly  vs.  Granville, 
3  Ch.  D.  826,  and  Ramsey  ws.  Blair,  i  App.  Cas.  701,  in  which 
the  doctrine  laid  down  in  Proud  vs.  Bates  and  Hamilton  vs. 
Graham,  supra,  is  recognized  as  the  law  of  the  subject. 

There  is  no  allegation  in  the  bill  that  the  defendants  are 
interfering  with  the  subjacent  or  superjacent  soil.  In  taking  out 
the  coal  in  accordance  with  the  terms  of  the  indenture  they 
have  created  a  way  exclusively  in  and  through  their  own 
property,  and  the  transportation  of  foreign  coal  through  this 
way  is  not  an  unlawful  or  wrongful  appropriation  of  the  pro- 
perty of  the  plaintiffs  but  a  legitiniate  use  of  their  own. 

The  demurrer  is  sustained  and  the  bill   is  dismissed   at   the 
costs  of  the  plaintiff. 


Thomas  ^//i/.  vs.  Thomas. 
[Supreme  Court  of  Pennsylvania,  March  18,  i88g.) 

PRESUMPTION  OF  THE  DEATH  OF  A    HUSBAND   ARISING  AFTER. 

SEVEN   YEARS  ABSENCE,    £TC.-rIN VALIDITY  OF  A  SECO^ID 

MARRIAGE  OF  THE   >yiFE  WHEN  THE- PRESUMPTION  IS 

REBUTTED — CIVIL   RIGHTS    OF   SUCH   A  WIFE  IN 

THE    ESTATE    OF   HER  SECOND   HUSBAND. 

•When  A  busband  has  been  iibeent,  and  unheard  of,  for  seren  yeaM,  and  the 

*  wife  baa  reason  to  believe  that  he  is  dead,  and  under  that  belief  marries  a  second 

time;  after  which  the  former  husband  is  discoyered  to  be  in  Tull  life,  the  second 

man*ia«e  is  absolutely  void  and  the  wife  has  no    interest  in  the  estate  of  her 

second  husband. 
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Error  to  the  Common  Pleas  of  Lackawanna  county,  No. 
297,  January  Term,  1-889. 

C,  R,  Pitcher  J  5.  B»  Price,  for  appellant. 

ZJ./.  M,  Loop,  E,  N.  Willard,  Everett  Warren,  for  appellee. 

Sterrett,  J.  After  directing  who  shall  be,  respectively; 
plaintiff  and  defendant  in  this  issue,  the  order  of  the  Orphans 
Court  further  provides  that  it  shall  "be  tried  in  the  following 
manner:  The  plaintiff,  Ann  Thomas,  shall  simply  put  in 
evidence  the  certificate  of  her  marriage,  issued  by  Benjamin 
Jay,  Alderman,  and,  then  the  affirmative  of  the  issue  shall  be 
upon  the  defendants,  with  the   burden  of  proof  to  show  that 

-Ann  Thomas  was  not  the  lawful  wife  of  William  R.  Thomas» 
the  decedent,  at  the  time  of  his  death  ;  the  plaintiff  affirming 
that  she  was  the  lawful  wife  of  William  R.  Thomas,  and  the 
defendants  affirming  that  she  was  not  his  lawful  wife.*'  The 
considerations  that  moved  the  court  to  send  this  issue  to  the 
Common  Pleas,  for  trial,  sufficiently  appear  in  the  opinion  just 
filed  in  Thomas  Appeal  No.  180,  of  this  term,  but  they  have 
little,  if  anything,  to  do  with  the  consideration  of  the  questions 

*  presented  by  this  recorcl  Those  questions  relate  solely  to  the 
instructions  of  the  learned  President  of  the  Common  Pleas  as 
to  the  effect  of  the  evidence  before  the  jury,  and  the  character 
of  the  proof  necessary  to  overcome  the  prima  facie  case  that 
was  made  for  the  plaintiff  below  by  the  introduction  of  Alderman 
Jay's  certificate  of  her  marriage  to  William  R  Thomas  on  Jan- 
uary 16,  1875.  It  is  not  even  alleged  that  there  was  any  error 
in  the  admission  or  rejection  of  evidence. 

To  rebut  the  case  thus  made  in  her  favor,  and  to  main- 
tain the  i!$sue  on  their  part ;  the  defendants  below  introduc* 
ed  evidence,  tending  to  prove  that  about  forty  years  before 
her  alleged  marriage  to  William  R.  Thomas,  plaintiff  was  mar- 
nedto  David  Jones,  at  Llaneatog,  Wales;  that  for  jnany  years 
thereafter  they  lived  together  as  husband  and  wife  at  Aber- 
dare,  and  at  Falda,  in  same  country,  and  that  at  the  time  of 
her  marriage  to  Thomas,  and  even  after  his  decease,  David 
Jones,  her  first  husband,  was  in  full  life.  In  response  to  this, 
the  plaintiff,  in  turn,  introduced  evidence  tending  to  show  that 
Jones  left  Wales  and  had  been  unheard  of  by  her  for  more 
than  seven  years  before  her  marriage  to  Thomas,  and  that 
prior  thereto,  as  well  as  thereafter,  she  had  reason  to  believe 
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and  did  believe  that  Jones  was  dead.  As  to  aU^ these  allega- 
tions of  fact,  oiT  the  part  of  plaintiff,  as  well  as  defendants,  in 
the  issue,  there  was  more  or  less  conflict  of  testimony. 

According  to  the  terms  of  the  issue,  the  laboring  oar  was 
on  the  defendants;  and;  in  view  of  the  evidence  on  which  they 
relied,  they  requested  the  court,  in  their  second  point,  to 
charge :  ''If  the  jury  believes  that  David  Jones  was  in  full 
life  after  the  marriage  of  Ann  Jones  to  Mr.  Thomas,  the  mar- 
riage was  void  and  the  verdict  should  be  for  defendants." 

Assuming  the  jury  were  satisfied  that  the  plaintiff  was  first 
married  to  Jones,  and  in  the  absence  of  any  ei^idence  that  she 
was  legally  divorced  from  him,  the  proposition  was  correct, 
and  with  that  qualification  it  should  have  been  affirmed.  In- 
stead of  that,  the  learned  judge  said :  "We  affirm  this,  unless 
you  find  from  the  evidence  that  he  was  absent  for  a  period  of 
seven  years,  unheard  from,  and  under  circumstances  which 
raise  the  presumption  of  his  death,  as  we  have  already  charged 
you."  He  has  already  charged,  as  complained  of  in  the  first 
specification  of  error :  "Now,  under  all  the  circumstances  of 
the  case,  had  she  the  right  to  presume  when  she  married  Will- 
iam  R.  Thomas,  that  her  husbancl  was  dead  under  the  law  ? 
If  she  had,  then  her  marriage  was  legal,  and,  so  far  as  this  case 
is  concerned,  ^e  is  entitled  to  her  civil  rights  as  the  widow  of 
William  R.  Thomas,  and  should  not  be  deprived  of  them." 

The  vice  of  this  instruction  is  that  it  gives  the  presump- 
tion referred  to,  all  the  force  and  effect  of  actual  death  ;  in 
other 'words,  it  makes  the  presumption  of  death  conclusive 
proof  of  the  fact,  and  therefore  irrebutable.  But.  thepresUmp. 
tion  of  death  arising  from  absence,  etc  ,  stands  as  competent 
proof  of  death  only  until  it  is  successfully  rebutted  by  compet- 
ent and  satisfactory  evidence.  If  that  was  successfully  done  in 
this  case,and  the  jury  were  fully  satisfied  that  at  the  date  of  plain- 
tiff's marriage  to  Thomas,  in  January,  1875,  she  had  a  husband  in 
full  life,  viz:  David  Jones,  from  whom  she  had  never  been 
divorced,  that  fact,  without  more,  renders  the  second  marriage 
null  and  void.  It  matters  not  that  she  had  reason  to  believe 
and  did  believe  that  he  was  then  dead.  If,  in  truth  and  in  fact, 
he  was  then  in  full  life,  she  was  incapable  of  contracting  the 
second  marriage  and  it  was  therefore  void.  (Kenley  v.  Kenley^ 
2  Yeates  207;  Heffner  v.  Heffner,  23  Pa.  104.)  In  the  first 
case  the  court  said  "though  the  circumstances  attending  this 
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case  might  exertipt  the  defendant  from  the  pains  of  bigamy, 
yet  her  first  husband  being  in  full  life,  and  their  marriage  not 
annulled  by  any  competent  jurisdiction,  tjje  marriage  was 
ipso  facto  void  and  null.'*  In  the  latter  it  was  said  :  "A  man 
having  a  wife  in  full  life  is  utterly  powerless  to  make  a  valid 
contract  of  marriage,  an<i  his  attempt  to  do  so  is  utterly  nuga- 
torv." 

While  a  well  founded  belief  in  the  death  of  her  first  hus 
band  (if  in  fact  she  had  one)  would  have  relieved  plaintiff  from 
the  penalty  for  adultery,  etc.,  it  could  not  validate  the  second, 
marriage,  if  in  fact  her  first  husband  was  living  when  it  was 
solemnized.  The  Act  of  March  13,  18 15,  Section  6,  provides  : 
"If  any  husband  or  wife,  upon  any  false  rumor,  in  appearance 
well  founded,  of  the  death  of  the  other  (when  such  other  has 
been  absent  for  the  space  of  two  whole  years)  hath  married  or 
shall  marry  again,  he  or  she  shall  not  be  liable  to  the  pains  of 
adultery;  but  it  shall  be  in  the  election  of  the  party  remaining 
unmarried,  at  his  or  her  return,  to  insist  to  have  his  or  her 
former  marriage  dissolved.*'  etc.  The  presumption,  especially 
in  criminal  proceedings,  is  always  in  favor  of  innocence. 

When  a  marriage  has  been  regularly  solemnized,  it  is  pre- 
sumed to  be  valid  until  the  contrary  is  shown.  When  that  has 
been  done  by  competent  and  satisfactory  evidence  the  pre- 
sumption of  fact,  in  civil  cases,  must  give  way  to  the  actual 
fact  thus  established. 

For  reasons  above  suggested  the  first  and  second  specifica- 
tions or  error  are  sustained. 

In  defendants*  third  point  the  court  has  requested  to 
charge  :  "A  presumption  of  death,  if  proven,  may  be  rebutted 
by  evidence  showing  that  the  man  was  in  full  life  during  or 
after  the  period  of  seven  years."  The  learned  judge  qualified 
his  affirmation  of  this,  as  a  general  prof  osition,  by  saying : 
"But,  if  the  presumption  has  arisen,  as  tothewife*s  .^subsequent 
marriage,  that  he  was  dead,  she  is  not  deprived  of  her  civil 
rights  thereby.'*  This  qualification  was  erroneous;  and,  in  its 
application  to  the  the  case  at  bar,  was  practically  a  refusal  of 

the  point. 

The  two  remaining  specifications  present,  in  a  modified 
form,  substantially  the  same  questions  that  have  already  been 
considered.  In  view  of  what  has  been  said  it  is  unnecessary  to 
notice  either  of  them  specially.     They  are  both  sustained. 

Judgment  reversed  and  a  ventre  facias  de  novo  awarded. 
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In  Re:  Incorporation  of  Saint  John's  Total  Abstinence. 
AND  Benevolent  Society  of  Scranton. 

{Common  Pleas  of  Lackawanna  .County ^  January  ^5, 1886^ 

PRACTICE — INCORPORATION  PROCEEDINGS. 

An  application  fbr  a  charter  thonld  be  Written  on  a  tingle  sheet  of  ptper  witli 
sofflcient  blank  space  for  the  court  to  endorse  its  formal  approval. 

Where  one  of  the  purposes  of  the  society  which  applies  for  a  charter  was  to 
provide  for  the  temporal  welfare  of  its  members  by  affording  relief  in  case  of 
sickness  or  accident  and  by  assisting  in  the  burial  of  deceased  members— Held, 
that  the  application  should  show  that  this  beneficial  purpose  of  the  sode^ 
was  to  be  maintained  by  funds  collected  therein. 

The  permanent  number  of  the  directors  of  the  society  sifould  be  clearly  stated 
and  not  left  to  inference. 

The  articles  should  be  certified  with  the  customary  conclusion,  *'WitneM  our 
bauds,  etc"  and  not  a  mere  signing. 

Application  for  a  charter.  No.  59,  January  Term,  1886. 
The  articles  were  as  follows : 

To  the  Honorable^  thf  Judge  of  the  Court  of  Common  Pleas  of  the 

County  of  Lackawanna^  Pennsylvania, 

In  compliance  with  the  requirements  of  an  Act  of  the 
General  Assembly  of  Pennsylvania  entitled,  "An  Act  to  Pro- 
vide for  the  Incorporation  and  Regulation  of  Certain  Corpora- 
tions," approved  the  29th  day  of  April,  A.  D.  1874;  we,  the 
undersigned,  all  of  whom  are  citizens  of  Pennsylvania,  having 
associated  ourselves  together  for  the  purpose  of  the  support 
of  a  charitable  and  benevolent  undertaking,  and  desiring  that 
we  may  become  incorporated  under  said  act  and  become  a 
body  corporate  in  law,  do  hereby  certify : 

1st. — The  name  of  the  proposed  corporation  is  St.  John's 
Total  Abstinence  and  Benevolent  Society  of  Scranton,  Pa. 

2nd. — Said  corporation  is  formed  for  the  purpose  of  en- 
couraging persons  to  abstain  from  the  use  of  alcoholic  drinks, 
wines,  cordials  and  lager  beer.  To  provide  for  each  others 
temporal  welfare  by  affording  rt-lief  to  members  in  case  of 
sickness  or  accident  and  by  assisting  in  the  burial  of' deceased 
members. 

3rd. — The  business  of  saidcorporation  is  to  be  transacted 
in  the  City  of  Scranton. 

4th. — The  term  for  which  said  corporation  is  to  exist  is 
perpetual. 

5th. — The  names  and  residences  of  the  subscribers  are  as 
follows : 

6th. — The  number  of  its  directors  and  the  names  and 
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residence  of  those  who  are  chosen  directors  for  the  first  year 
are  as  follows : 

7th.  This  intended  corporation  is  of  the  first-class  and  not 
intended  for  profit  and  has  no  capital  stock. 

Archbald,  J.  I  withhold  my  approval  of  this  charter 
for  the  following  reasons : 

1.  It  is  not  written  upon  a  single  sheet  of  paper  {Alex. 
Presb.  Churchy  6  Casey  /J^.)  and  there  is  no  room  upon  the 
scanty  two  half  sheets,  upon  which  it  is  written  for  me  to  en- 
dorse such  formal  approval  as  the  law  requires,  so  that  I  would 
have  to  attach  a  new  sheet  which  might,  in  the  hands  of  a 
wrongly  disposed  parties,  be  detached  and  put  to  a  different 
and  improper  purpose. 

2.  As  the  purposes  of  the  incorporation  are  two  fold-,  em- 
bracing the  II  and  IX  divisions  of  corporations  of  the  first 
class  I  am  of  the  opinion  that  the  articles  should  show  that 
the  mutually  beneficial  purpose  of  the  society  is  to  be  main- 
tained, in  the  words  of  the  statute,  "from  funds  collected  there- 
in." It  is  only  to  such  beneficial  societies  that  we  are  author- 
ized to  grant  a  charter.  This  confines  their  resources  to  funds 
gathered  from  among  the  members,  and  properly  limits  their 
transactions  to  mutual  aid.  It  is  essential  that  the  charter 
applied  for  should  be  brought  within,  the  purpose  thus  ex- 
pressed in  the  act. 

3.  The  permanent  number  of  the  directors  of  the  society 
is  not  given.  We  may  by  inference  conclude  that  there  arc  to 
be  five  directors,  as  there  are  the  names  of  five  given  as  directors 
for  the  first  year.     But  it  should  not  be  left  to  inference. 

4.  The  articles  are  not  properly  certified  to.  This  should 
be  done  by  the  customary  conclusion  "Witness  our  hands,"  or 

"our  hands  and  seals,  this day  of A.  D.  188 — ."     A 

simple  subscription  at  the  end  may  be  enough  to  satisfy  the 
law,  but  it  is  a  very  careless  way  of  attesting  to  the' adoption 
of  the  articles  or  of  certifying  them  to  us. 

For  these  reasons  I  return  the  proposed  charter  to  counsel 
without  my  approval,  with  leave,  however,  to  renew  the  appli- 
cation without  re-advertisement,  if  done  by  the  8th  day  of 
February  next. 

Ryman  and  Son's  Appeal. 
(Supreme  Court  of  Pennsylvania,  March  18,  iSSp,) 

AWARDING  ISSUE  UNDER  §87,  ACT  OF  I836. 
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Hie  applicant  mink  Mt  oat  the  qwoiflo  facte  in  dlepnte,  on  which  he  haeee  hie 
tilalm  to  an  leraflL 

A  mere  aUegation,  without  eTidence,  or  againet  the  evidence,  cannot  create  a 
diepnte  within  the  meaning  of  the  law. 

In  a  proper  can,  an  ieeoe  ieof  right;  bnt  it  mnetalwayi  appear  that  the  dlipated 
fact  le  material  and  relevant. 

Appeal  from  the  Court  of  Common  Pleas  of  Lackawanna 
County,  No,  219,  January  Term,  1889. 

SterrETT,  J.  One  of  the  questions,  involved  in  several 
of  the  specifications,  is  whether  the  learned  master  and  court 
below  did  not  err  in  finding  that  the  claim  of  appellants  was 
not  filed  in  time,  and  therefore  invalid  as  a  lien  on  the  proper- 
ty, from  the  sale  of  which  the  fund  for  distribution  was  raised. 

Precisely  the  same  question,  depending  on  substantially 
the  same  evidence  has  been  considered,  in  Harman  &  Hasserfs 
Appeal  from  same  decree,  and  decided  adversely  to  appellants' 
contention.  For  reasons  briefly  stated  in  the  opinion  just 
filed  in  that  case,  at  No.  179  of  this  term,  we  are  still  of  opin- 
ion that  there  is  no  error  in  any  of  the  findings  of  fact  relating 
to  the  completion  of  the  building  in  question,  and  the  conse- 
quent invalidity  of  the  lien  under  which  appellants*  claimed 
the  right  to  participate  in  the  fund  for  distribution.  It  is  unnec- 
essary  to  repeat  what  is  thei-e  said.  The  specifications  or  error 
relating  to  that  subject  are  not  sustained. 

The  only  remaining  specifications  are  the  refusal  of  the 
"court  to  grant  the  application  for  an  issue  to  be  framed  under 
the  87th  Section  of  the  Act  of  1836."  That  section,  qualified 
by  the  proviso  of  April  26,  1846,  (Purd.  656,  pi.  108,  109),  is  as 
follows;  "If  any  fact  connected  with  such  distribution  shall 
be  in  dispute,  the  court  shall,  at  the  request  in  writing,  of  any 
person  interested,  direct  an  issue  to  try  the  same,  *  *  «  * 
Provided  that  before  an  issue  shall  be  directed  *  ♦  «  * 
the  applicant  for  such  issue  shall  make  affidavit  that  there  are 
material  facts  in  dispute  therein  and  shall  set  forth  the  nUture 
and  character  thereof ;  upon  which  affidavit  the  court  shall 
determine  whether  such  issue  shall  be  granted/*  etc. 

In  accordance  with  the  requirements  of  the  Act,  it  is  we'll 
settled  in  practice,  that  the  applicant  must  set  out  the  specific 
facts  in  dispute,  on  which  he  bas6s  his  claini' to  an  issue; 
{Dickinson' s  Appeal^  7  Pa.  258.)  A  fact  is  properly  said  to  be  in 
dispute,  when  it  is  alleged  by  one  party  and  denied  by  the 
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Other,  and  by  both  with  some  show  of  reason.  A  mere  allege* 
tion,  without  evidence,  or  against  the  evidence,  cannot  create 
a  dispute  within  the  meaning  of  the  law ;  {Knighfs  Appeal^  19 
Pa.  449.)  In  a  proper  case,  an  issue  is  of  righi;  but,  it  must 
always  appear  that  the  disputed  fact  is  material  and  relevant ; 
(Souder's  Appeal,  57  Pa.  ^  ;  Benson's  Appeal^  48  Pa.  160.) 

The  questions,  composing  the  issue  demanded  in  this  case, 
are  five  in  number.  The  first  is,  "i.  Whether  the  portion  of 
the  breaker,  finished  in  December  1884,  was  a  constituent  part 
of  the  structure?*'  It  is  claimed  that  an  affirmation  of  this 
question  would  have  settled  a  material  fact  in  appellants'  favor, 
viz  :  That  their  claim,  filed  June  9th,  1885,  was  in  time.  That, 
however,  is  a  non  sequitor. 

Assuming,  for  the  sake  of  argument  merely,  that  an  affii^  . 
mative  finding  of  that  fact  would  determine  anything  at  all  as 
to  when  the  building  was  completed,  it  could  be  nothing  more 
than  the  fact  that  it  was  finished  sometime  in  December, 
1884,  but  whether  more  or  less  than  six  months  before  appel- 
lants' claim  was  filed  would  still  be  uncertain.  But,  aside  from 
that,  how  could  the  finding  that,  "the  portion  of  the  breaker, 
finished  in  December,  1884,  was  a  constituent  part  of  the 
structure"  determine  when  the  original  structue  was  finished  ? 

-The  contention,  on  the  other  side  was  that  it  was  finished 
about  the  20th  September  1884;  that  it  was  afterwards  found 
by  experience  that  some  slight  alterations  and  additions  would 
be  desirable  and  they  were  accordingly  made  early  in  the  fol- 
lowing December.  This  is  what  is  meant  by  **the  portion  of* 
the  breaker  finished  in  December,  1884."  Of  course  the  al- 
terations and  additions  thus  made  would  at  once  become  *'a 
constituent  part  of  the  structure,"  as  would  an  outkitchen  added 

.  to  an  already  completed  dwelling  house.  The  fact  that  the 
additions  and  alterations  made  after  the  breaker,  as  originally 
designed,  had  been  completed  and  put  in  operation,  became  a 
constituent  part  of  the  structure  was  not  even  disputed,  but 
if  it  had  been,  the  settlement  of  that  disputed  fact  could  have 
nothing  whatever  to  do  in  determining  when  the  breaker,  as 
originally  designed  and  constructed;  was  finished.  If  the  pur- 
pose  of  the  first  question  was  to  determine  that  the  claim  y/as 
filed  in  time,  it  was  not  so  worded  as  to  accomplish  that  object. 
As  presented,  it  was  irrelevant  and  immaterial.  The  control- 
ling question,  whether  the  claim  was  filed  in  time  or  not,  having 
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been  omitted  from  the  issue,  the  remaining  questions  of  fact 
were  immaterial. 

There  was  therefore  no  error  in  refusing  that  Issue  as  pres- 
ented ;  and  the  case  was  rightly  disposed  bf  on  the  report  of 
the  auditor. 

Decree  affirmed  and  appeal  dismissed  at  thr  costs  of  the 
appellants. 


Harman  &  Hassert's  Appeal. 
{Supreme  Court  of  Pennsylvania,  March,  i8,  i88g.) 

MECHANICS  LIEN — AUDITOR'S  REPORT  OF  FACTS. 

Where  there  was  a  question  whether  a  mechanics  lien  against  a  coal  breaker 
was  filed  in  time— Held,  that  it  must  be  filed  within  six  months  from  the  completion 
of  the  breaker,  and  that  a  contract  with  the  owner  of  the  breaker  to  furnish  mine 
cars  to  be  delivered  from  time  to  time  as  they  might  be  needed  for  the  mining 
operations  at  said  breaker,  could  not  have  the  effect  of  extending  the  time  of  filing 
the  lien,  nor  could  the  fact  that  the  company,  after  the  completion  of  the  breaker, 
found  it  necessary  to  make  some  alterations  in,  and  additions  to  the  building,  have 
any  such  effect 

An  auditor's  finding  of  fact  approved  by  the  caurt  below,  will  not  be  distarbed 
upon  appeal  except  for  manifest  error. 

It  is  not  sufficient  that  the  evidence  raises  some  doubt  as  to  the  correctness  of 
the  finding. 

Appeal  from  the  Court  of  Common  Pleas  of  Lackawanna 
County,  No.  179,  January.  Term,  1889. 

Sterrett,  J.  The  fund  'in  the  distribution  in  which  ap- 
pellants claimed  the  right  to  participate  as  lien  creditors,  was 
raised  by  sheriff's  sale  of  the  Amity  Coal  Company's  property 
on  a  levari  facias  in  favor  of  the  Delaware,  Lackawanna  & 
Western  Railroad  Company.  They  claimed  under  a  Mechan- 
ics Lien  filed  June  15,  1885,  against  a  building  known  as  a 
"coal  breaker,"erected  on  the  pr6perty  of  the  company,  defen- 
dant in  the  execution. 

The  validity  of  the  lien,  and  consequent  right  of  appel- 
lants to  participate  in  the  fund,  depended  on  whether  their 
claim  was  filed  within  six  months  from  the  completion  of  the 
building.  That,  of  course,  was  a  question  of  fact  to  be  deter- 
mined  by  the  evidence.  The  testimony  was  somewhat  con- 
flicting, but  upon  a  careful  consideration  of  alj  the  evidence 
bearing  on  the  subject,  the  learned  auditor  reached  the  con- 
elusion  that  the  claim  was  not   filed    in  time,  and  he  so  found 
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as  a  fact.  That  and  other  subordinate  .findings  of  fact  were 
approved  by  the  court ;  and,  of  course,  the  result  was  that 
appellants  were  not  permitted  to  participate  in  the  distribu- 
tion. The  subject  of  complaint,  in  the  first  and  controlling 
specifications,  is  the  finding  by  the  auditor,  and  approval 
thereof  by  Ihe  court ;  "That  the  claim  of  Harman  &  Hassert 
was  filed  too  late,  the  breaker  having  been  completed  more 
than  six  months  before  it  was  filed. 

The  six  remaining  specifications  are  each  predicated  of 
error  in  that  finding  of  fact.  Unless  it  is  manifestly  erroneous, 
there  is  nothing  in  either  of  the  assignments  of  error  that  will 
justify  a  reversal  of  the  decree. 

It  lias  been  most  thoroughly  settled  by  a  long  line  of  casts, 
v/hich  it  is  unnecessary  to  cite,  that  an  auditor's  findings  of 
fact,  approved  by  the  court  below,  will  not  be  disturbed  on 
appeal  to  this  court,  except  for  manifest  error.  His  report, 
upon  the  facts  of  the  case  submitted  to  him,  is  entitled  to  the 
same  weight  as  the  verdict  of  the  jury,  and  will  not  be  set 
aside  except  for  reasons  which  would  constrain  a  trial  judge, 
in  an  action  at  law,  to  set  aside  a  verdict  and  order  a  new  trial. 

While  portions  of  the  testimony  relied  on  by  appellants 
are  sufficient  to  create  some  doubt  as  to  the  correctness  of  the 
finding  complained  of,  a  review  of  all  the  evidence,  returned 
with  the  record,  has  failed  to  satisfy  us  that  the  finding  on 
that  controlling  subject  should  have  been  in  favor  or  the 
appellants.  On  the  contrary  in  appears  to  be  in  accordance 
with  the  weight  of  the  evidence. 

There  is  nothing  in  the  terms  of  appellants*  contract  with 
"The  Amity  Coal  Company,  limited"  for  furnishing  mine  cars, 
to  be  delivered  from  time  to  time  as  they  might  be  needed  by 
the  company  in  the  prosecution  of  its  running  oporations,  etc., 
that  could,  by  any  possibility,  have  the  effect  of  extending  the 
time  for  filing  appellants'  claim  beyond  six  months  from  the 
completion  of  the  breaker ;  nor,  did  the  fact  that  the  coal  com- 
pany, after  the  completion  of  the  breaker,  found  it  necessary 
to  make  some  alterations  in,  and  additions  to  the  building, 
have"  any  such  effect. 

There  appears  to  be  nothing  in  the  record  that  requires  a 
reversal  of  the  decree. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the 
appellants. 
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MoNTOOTH  vs.  Gamble. 
{Su/r€mi  Court  of  Pennsylvania  January  7,  i8Sg.) 

CONSTRUCTION  OF  A  WRITTEN  INSTRUMENT—LEASE  OR  DEED 

Whatever  the  parties  to  an  inTettment  call  it,  whether  lease  or  deed,  or  what 
•▼wr  temia  they  use  to  expftes  the  partiee  or  the  oooaideratioii  paid,  the  whole 
iBetmmeDt  most  be  tokeo  into  yiew  to  aaoertain  the  intent  of  the  partiea    If  tha* 
fixes  its  character  as  a  sale  or  oooTeyanoe,  it  must  so  stand. 

An  agreement  conferring  the  right  to  mine  coal  for  a  certain  number  of  year' 
is  a  sale  of  the  coal  that  may  be  taken  out  during  that  Unie,  and  under  it  anything 
neoted  by  the  vendee  to  facilitate  bis  operations  may  be  removed  by  him  at  the 
end  of  the  time,  unless  otherwise  provided.  The  fact  that  the  instrument  is  spoken 
of  in  certain  parts  of  it  as  a  lease,  or  that  it  does  contain  stipulations  actually  creat- 
ing the  relation  of  landlord  and  tenant  as  to  other  property,  makes  no  change  in 
its  character  in  dealing  with  the  coal  land. 

Error  to  the  Court  of  Common  Pleas  No.  i  of  Allegheny 
county. 

Hand,  J.  The  plaintiff  brought  his  action  of  covenant 
to  recover  the  value  of  certain  '*schutes,  tipples,  inclines  and 
shops/*  which  he  alleges  were  leased  to  the  defendant  under  a 
covenant  to  return  them  at  the  expiration  of  the  lease.  The 
agreement  which  is  the  basis  of  the  action  is  a  formal  instru- 
ment and  contains  two  parts,  the  first  part  a  clear  and  unequi- 
vocal conveyance  of  coal  with  the  right  to  mine,  sometimes 
.in  common  parlance  called  a  coal  lease ;  and  the  second  part 
a  technical  lease  of  forty-three  houses,  under  certain  stipula- 
tions, by  which  the  ordinary  relation  of  landlord  and  tenant 
is  created.  It  is  not  necessary  to  state  all  the  details  of  facts 
covered  by  the  evidence  in  this  case,  for  an  observance  of.  the 
exact  nature  of  the  agreement  as  above  stated  would  have 
disposed  of  all  the  questions  involved  m  the  case  and  decided 
them  under  the  law  in  favor  of  the  plaintiff  in  err«r.  That  so 
far  as  any  controversy  in  this  case  is  concerned  the  instrument 
in  writing  is  to  be  taken  as  a  sale  and  conveyance  of  the  arti- 
cles for  which  this  yereict  was  allowed  to  be  recovered  is  set- 
tled by  numerous  cases,  from  Caldwell  ws,  Fulton,  ^i  Pa  St, 
475,  down  to  Railroad  Co  vs.  Sanderson^  109  Id,  583. 

The  instrument  is  in  terms  a  sale  and  conveyance ;  it  is  of 
all  the  coal,  and  is  exclusive  of  the  vendees.  In  Railroad  Co. 
vs,  Sanderson  it  was  determined  that  it  makes  no  difference 
what  the  parties  call  the  instrument,  whether  lease  or  deed,  or 
what  terms  they  use  to  express  the  parties  or  the  considera- 
tion paid,  the  whole  instrument  must  be  taken  into  view  to 
ascertain  the  intenr  of  the  parties.      If  that  fixes  its  character 
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as  a  sale  or  conveyance  it  must  so  stand.  In  the  instrument 
in  question  a  coal  plant  with  the  coal  to  be  mined  was  sold  and 
conveyed.  Specifically  the  agreement  sold  and  conveyed 
houses,  a  blacksmith  shop,  schutes,  drums,  and  an  almost 
exhaustive  mention  of  appurtenances  necessarily  connected 
with  the  mining  and  transportation  of  coal.  In  this  part  of 
the  agreement  there  was  no  covenant  to  repair,  nor  to  return 
anything  whatever.  There  was  the  right  granted  to  remove 
iron,  "etc,"  schutes,  "etc."  and  the  provisions  that  they  shall 
not  take  down  or  remove  any  of  the  houses,  shops,  or  other 
buildings.  This  provision  is  after  the  technical  leasing  of  the 
forty-three  houses  above  referred  to,  but  if  it  be  taken  to  be 
part  of  the  conveyance  it  would  only  apply  to  thesipgle  black- 
smith shop  mentioned  in  the  evidence  and  which  had,  under 
the  undisputed  evidence,  been  so  long  in  use,  and  become  so 
decayed  and  dilapidated  that  its  removal  was  a  work  of  neces- 
sity for  the  purpose  of  safety  of  those  who  came  near  it.  It 
was  of  so  little  value  that  the  maxim  de  minimis  non  curat  lex 
would  apply  under  the  circumstances  ot  this  case.  It  would 
be  unnecessary  to  mention  this,  but  the  counsel  for  the  plain- 
tiff has  placed  its  connection  with  the  property  sold  as  if  con- 
trolling the  disposition  of  the  latter,  and  the  court  below  tak- 
ing the  covenants  relating  to  the  43  houses  as  applying  to  the 
conveyance  of  the  coal  and  the  machinery  necessarily 
connected  therewith,  has  treated  the  whole  instrument 
throughout  as  technically  only  a  lease.  In  .this  there  is  mani- 
fest error.  In  regard  to  the  incline  and  the  tipple  the  evidence 
shows  they  were  an  indepen(1ent  structure  of  great  value,  or- 
iginally erected  by  the  defendants  themselves,  to  enable  them 
to  carry  out  their  covenants  in  the  conveyance,  th^t  they  took 
the  place  of  a  temporary  or  inadequate  schute  or  dump  which 
had  been  destroyed  It  is  very  doubtful  if  it  would  not  be  a 
fixture  under  a  mere  leasehold  interest  which  the  tenant 
has  the  right  to  remove,  either  witho'it  express  right 
or  under  such  terms  as  are  contained  within  the  clauses 
of  this  agreement,  which  are  of  the  nature  of  a  lease.  Be  this 
as  it  may,  an  examination  of  the  entire  testimony  in  the  rec- 
ord shows  that  the  plaintiff  had  no  cause  of  action,  and  the 
first  point  of  the  defendant's  counsel  shouiti  have  been  un- 
qualifiedly affirmed.    The  learned  judge  seems  to  have  refused 

the  point  for  the  reason  that  it  would  have  left  no  duty  for  the 
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jury  to  perform.  This  is  always  true  where  the  whole  burden 
of  the  case  under  the  law  and  evidence  is  upon  the  court.  The 
court  did  more  expHcitely  answer  the  fourth  point  of  the  defen- 
dant, which  probable  contains  the  reasons  not  expressed  in  the 
answer  to  the  Brst  point,  but,  as  we  have  seen  already,  the 
error  of  confusing  the  clauses  for  the  lease  of  the  houses  with 
an  actual  conveyance  of  the  coal  and  property  in  question,  runs 
through  the  answer,  as  it  does  the  charge  of  the  court  to  the 
jury. 

The  judgment  in  this  case  is  reversed, 

C  5  Fetter man^  Jos.  Hays^  for  plaintiff  in  error. 

W.  F.  McCook^  for  defendant  in  error. 


Mellon  v;s,  Davidson. 
{Supreme  Court  of  Pennsylvania,  January  7,  i88g^ 

STATUTE  OF  FRAUDS— REQUIREMENTS  OF  WRITTEN  INSTRU- 
MENTS. 

A  contract  for  the  sale  of  land  is  Dot  nifflcimt,  under  the  Statate  of 
Praudfl  if  it  requires  Terbal  ttttimony  to  prove  any  oeoentiiil  part  of  it 

A  receipt  for  a  part  of  the  purchase  money,  not  describing  the  land  ac- 
curately, as  unaided  by  a  pencil  draft  or  map,  unless  the  connection  between 
them  can  be  established  without  recourse  to  parol  eyidencei 

Error  to  the  Court  of  Common  Pleas.  No.  I  of  Allegheny 
county. 

Hano  J.  The  plaintiff  brought  this  action  of  eject- 
ment to  enforce  a  specific  performance  of  an  alleged  contract 
made  under  the  following  circumstances.  '  He  claimed  to 
have  bought  the  land  of  H.  P.  Krebs,  who  purchased  the 
land  by  virtue  of  the  following   receipt : 

"Pittsburgh,  February  12,  1887. 

*'  Received  from  H.  P.  Krebs,  Esq.,  one  thousand  dol- 
lars, being  the  first  payment  on  account  of  five  thousand 
dollars,  the  price  to  be  paid  me  for  a  lot  of  ground  fronting 
about    I  o  feet  on   the  P.  R.  R.  in  the   Twenty  first   Ward, 

Pittsburgh,  Pa. 

(Signed)  Thomas  K.  Davidson." 

The  plaintiff  offered  to  show  that  the  receipt  was  accom- 
panied by  two  pencil  drafts  which  outlined  the  property  and 
noted  frontage  of  190  feet  on  P.  R.  R.,  also  gave  distance 
back  to  alley  on  one  side  and  distance  to  Frankstown  ave- 
nue on  the  other  side.      The  other  draft  gave  location  of  P. 
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R.  R.  frontage  thereon,  distance  back  to  an  alley  bounding 
the  lot,  also  distance  from  railroad  to  Frankstown  avenue, 
also  location  of  adjoining  property  owned  by  William 
Holmes,  and  other  property  of-  Davison.  The  drafts  were 
not,  either  of  them,  attached  to  the  receipt,  nor  were  they 
referred  to,  nor  was  the  receipt  referred  to  in  the  drafts.  No 
date  or  signature  was  qpon  the  drafts.  They  v;ere  mere 
pencil  sketches,  such  as  could  be  made  or  altered  at  any 
time  without  detection.  It  may  be  admitted,  for  the  sake 
of  the  argument,  that  if  the  drafts  had  been  attached  prop- 
erly, or  referred  to  in  the  receipt  in  such  shape  as  to  iden- 
tify them,  that  a  surveyor  could  locate  the  land,  teing 
assisted  by  sufficient  evidence  to  make  a  starting  point  on 
the  ground,  or,  in  other  words,  to  apply  a  complete  des- 
cription to  the  land  on  the  ground. 

On  the  trial  of  the  case  the  plaintiff  offered  in  evidence 
the  receipt  and  the  two  drafts  severally  and  together,  with 
an  offer  to  show  by  parol  testimony  that  the  land  described 
in  the  receipt  applies  to  the  land  described  in  the  praecipe 
and  writ.  Also  that  Davison  had  no  other  real  estate  in  the 
Twenty-first  Ward  of  the  City  of  Pittsburgh.  Also  a  tender 
of  the  balance  of  purchase  money.  The  court  rejected  the 
evidence. 

In  this  the  court  was  right.  The  statute  of  frauds  re-' 
quires  that  such  a  sale  of  land  as  was  attempted  must  be  in 
writing.  It  cannot  be  by  parol.  It  is  by  parol  if  it  requires 
verbal  testimony  to  prove  any  essential  part  of  it.  In  this 
case  the  land  could  not  be  identified  or  described  without 
parol  testimony.  The  receipt  did  not  help  the  draft,  nor 
the  draft  the  receipt.  One  could  have  been  made  for  one 
person^  the  other  for  another;  the  receipt  could  travel  over 
any  piece  of  land  in  the  ward,  and  the  draft  could  describe 
any  part  of  a  tract  which  might  have  been  the  subject  mat- 
ter of -negotiation.  The  two  were  in  no  way  tied  together, 
and  to  attempt  to  join  them  by  parol  evidence  would,  open 
the  door  which  is  shut  by  the  statute.  Among  the  numerous 
authorities  we  refer  to  Hammer  vs.  McEldowney,  46  Penna. 
St.,  334,  and  to  the  language  of  Lawrey,  ^,  in  Ferguson  vs. 
Stiver,  II  Id.  413. 

Judgment  affirmed. — Legal  Int, 
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SCHWENK   VS.   KEHLEK. 

{Supreme  Court  of  Pennsylvania,   October  /,  1888,) 

CONTRIBUTORY  NEGLIGENCE, 

A.,  a  lad  of  about  14,  was  injured  at  a^t  ooUiary  while  driving  a  mula 
attached  to  a  car  hauling  dirt  from  the  breaker.  A.^s'  father  brought  suit. 
Held,  that  the  contributory  negligence  of  thd  father,  if  he  knew  of  the  danger- 
ous character  of  the  work,  should  have  been  presented  to  the  jury  as  plainly  in 
the  charge  of  the  court  as  the  alleged  negligence  of  the  owner  in  not  having^ 
fit  and  proper  appliances. 

Error  to  the  Court  of  Common  Pleas  of  Northumberland 
county. 

Williams,  J.  Daniel  Kehler,  a  lad  of  about  fourteen, 
was  injured  at  the  colliery  of  the  plaintiff's  in  error.  The 
plaintiff  is  the  father  of  Daniel,  and  brought  this  action  to 
recover  for  loss  of  service  of  his  minor  son,  in  consequence 
of  the  inj'ury  sustained.  The  negligence  imputed  to  the 
defendants  in  the  court  below  was  the  failure  to  provide 
suitable  appliances  for  hitching  and  unhitching  the  mules  to 
and  from  the  dumps  in  which  the  dirt  and  refuse  were  taken 
to  the  dirt  piles.  The  defendants  below  denied  that  the  ap- 
pliances were  unsuitable,  asserted  that  they  were  in  the  usual 
form,  and  that  the  plaintiff,  having  full  knowledge  of  their 
character  and  of  the  employment  of  his  son  upon  the  dumps, 
and  making  no  objection  thereto,  was  guilty  of  contributory 
negligence,  and  could  not  recover,  even  if  the  jury  should 
find  the  appliances  to  have  been  unsuitable. 

The  subject  was  brought  to  the  attention  of  the  court 
by  the  first  and  second  points  of  the  defendants,  and  the 
court  correctly  instructed  the  jury,  in  answer  to  the  second 
point,  that  '*  If  the  plaintiff,  knowing  that  the  work  on  the 
dump  car  was  dangerous,  permitted  his  son  to  continue 
working  on  the  same,  he  was  guilty  of  contributory  negli- 
gence, and  I  charge  you  as  requested,  but  I  refer  you  to  the 
general  charge." 

In  the  general  charge,  after  a  review  of  the  questions 
raised,  the  learned  Judge  said  :  '  Now,  gentlemen  of  the 
jury,  taking  in  consideration  all  these  facts  and  circumstan- 
ces as  detailed  in  evidence  as  to  the  manner  of  young 
Kehler's  employment,  and  the  circumstances  under  which  he 
went  out  upon  the  dirt  bank  to  work,  it  seems  to  me  that 
the  question  to  be  determined,  after  all,  is  whether  the  de- 
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fendants  did  'adopt  and  maintain  suitable  instruments  in  this 
case,  suitable  cars,  with  proper  or  suitable  hooks  .or  appli- 
ances/* &c.  Again,  in  the  concluding  part  of  the  charge, 
the  learned  Judge  instructs  the  jury  as  follows:  "  Now,  gen- 
tlemen of  the  jury,  I  leave  all  these  facts  to  be  determined 
by  you  from^  the  evidence  in  the  case.  If  you  find  in  favor 
of  the  plaintiff,  that  is  to  say,  if  you  find  that  the  defend- 
ants did  not  adopt  and  use  suitable  instruments  and  appli- 
ances to  their  cars,  •  «  «  «  and  that,  in  consequence 
thereof,  an  injury  was  sustained  by  the  plaintiff's  son.  then 
you  will  determine  what  amount  of  damages  the  plaintiff  is 
entitled  to  recover.  But,  as  I  have  already  stated,  if  these 
hooks,  rings  and  appliances  to  the  dumps  were  of  an  ordi- 
nary character,  *  *  *  *  your  verdict  should  be  in  their 
favor." 

We  are  of  opinion  that  the  complaint  made  by  the  plain- 
tiff in  error,  that  the  answers  to  the  6rst  and  second  points 
of  the  defendants  below,  submitting  to  the  jury  the  question 
of  the  plaintiff's  contributory  negligence,  were  practically 
withdrawn  or  nullified  by  the  general  charge  to  which  they 
were  referred,  is.  well  founded.  It  was  important  that  the 
jury  should  have  their  attention  drawn  distinctly  to  the 
^ufRciency  and  suitableness  of  the  method  of  unhitching  the 
mules  from  the  dump  cars  in  use  at  this  colliery,  for  the 
question  of  the  negligence  of  the  employer  depended  upon 
Whether  hte  had  made  reasonable  provisions  for  the  safety  of 
his  employees.  :,But  it  was  equally  important  that  the  at- 
tention of  the  jury  should  be  drawn  to  the  other  question, 
whether,  if  the  employees  were  guilty  of  negligence,  the 
plaintiff  was  not  chargeable  with  contributory  negligence  in 
permitting  his  son  to  continue  in  a  dangerous  employment, 
he  having,  as  appeared  from  his  own  testimony,  knowledge 
of  the  manner  in  which  the  dumps  were  handled,  and  of  the 
fact  that  his  son  was  employed  upon  them. 

While  the  answers  to  the  points  raising  this  question  are 
correct,  their  reference  to  the  general  charge,  and  the  great 
prominence  given  in  the  general  charge  to  the  other  ques- 
tion, that  of  the  negligence  of  the  employer,  are  calculated 
to  obscure  or  minimize  the  question  of  the  contributory 
negligence  of  the  plaintiff.  In  effect  it  is  as  though  the  court 
had  said  to  the  jury,   "  The  controlling  question  in  this  case 
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Is,  whether  the  defendants  provided  suitable  appliances  for 
their  cars,  and  if  you  find  they  did  not,  you  should  determine 
u'Hat  amount  of  damages  the  plaintiff  has  sustained."  The 
learned  judge  did  say  this  substantially  when  he  said  :  "  It 
seems  to  me  that  the  question  to  be  determined  after  all  is 
whether  the  defendants  did  adopt  and  maintain  suitable  in- 
struments/* &c.  The  jury  would  naturally  understand  from 
the  language  of  the  general  charge  that  the  opinion  of  the 
judge  Wris  that  (he  other  questions  raised  were  relatively  of 
little  importance,  and  ou^ht  not  to  .••tand  in  the  plaintiff's 
way  if,  upon  the  question  of  the  suitableness  of  the  appli- 
ances used  upon  the  dump  cars.  .  they  should  find  for  the 
plaintiff.  This  was  not  an  adequate  presentation  ef  the  de- 
fence, and  for  this  reason  the  case  must  go  back  for  another 
trial. 

Judgitient  reversed,and  venire  de  ;r^^^  awarded. — Legal  Int, 


Estate  of  Thomas  Hughes,  Deceased, 
{Orphans'  Court  of  Lackawanna  County,  March  i4ih^  i88g,) 

DECEDENTS  ESTATE— WIDOW'fi  CLAIM  FOR  $300 — LACHES. 

A  claim  raada  by  a  vidow,  for  three  hundrod  dollars  out  of  the  real  estate  of 
ter  late  husband^  six  jears  after  his  death,  and  nearly  a  ysar  after  the  appoint- 
fuent  of  an  administrator  is  too  late. 

The  fact  that  no  administration  was  taken  out  upon  the  estate  tor  many 
years  after  his  death  does  not  not  render  the  c)aim  any  the  less  stale  as  the  widow 
Mas  the  ]>ei-8on  first  entitled  to  letters  of  administration  and  the  delay  is  therefore 
attributable  to  her. 

Wbere  proceedings  in  prtitionai'e  instituted,  the  widow  should  make  her 
claim  for  exemption  at  the  earliest  period  and  it  is  too  late  when  the  proceedings 
are  in  their  last  stages  ^x^^.  the  parties  have  gone  to  trquble  and  expense,  for  her  to 
set  up  her  claim. 

The  widow's  claim  must  be  made  with  the  same  promptness  as  the  ezemp. 
0ion  claim  of  a  judgment  debtor. 

Exceptions  to  widow's  appraisexpent.     Estate  No.  J345, 

/.  H,  Torrey  for  widow. 

Huslander,  Vosburg  for  exceptant, 

ArchbalD,  p.  J.  Thomas  Hughes,  the  decedent,  died 
Nov.  21,  1882.  Nothing  was  done  towards  the  settlement  of 
the  estate  until  January  4,  1888,  when  his  widow,  Ann  Hughes, 
was  appointed  administratrix.  On  December  8th,  1888,  the 
widow  claimed  to  have  appraised  and  set  off  to  her  three  hun- 
dred  dollars  out  of  \.\^  real  estate  of  the  decedent.  Under 
this  election,  the  appraibers  of  thefersoiial  were  again  brought 
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together  and  have  reported  that  the  real  estate  can  not  be  so 
divided  as  to  give  to  the  widow  her  claim  without  prcfjudice  to 
and  spoiling  the  whole  and  have  thereupon  affixed  to  such 
real  estate  the  value  of  $900.  Exception  is  now  made  that  the 
claim  of  the  widow  is  not  made  in  time. 

In  addition  to  the  facts  just  stated  it  further  appears  that 
an  action  of  partition  was  instituted  in  the  Common  Pleas  of 
this  county,  January  18,  1888,  to  No.  98,  March  T.,  1888,  at 
the  suit  of  Thomas  Hughes,  the  present  exceptant,  a  son  of 
the  decedent,  against  Ann  Hughes,  Wm.  Hughes  and  David 
Hughes.  March  31,  the  name  of  David  Hughes  was  dropped 
and  service  of  the  summons  having  been  duly  made  on  the 
other  two  defendants,  an  examiner  was  appointed  to  report 
upon  the  titles  of  the  respective  parties.  May  2nd  the  report 
of  the  examiner  was  filed  and  confirmed  nisi  and  on  May  28 
upon  the  agreement  of  the  parties  in  which  Ann  Hughes  the 
widow  joined,  the  Court  appointed  three  commissioners  to 
make  partition  as  under  the  Act  of  27  April,  i8sS-  These 
commissioners  met  and  were  sworn  July  3rd  and  gave  notice 
to  the  parties  that  they  would  meet  to  view  the  premises  July 
6th.  Upon  the  latter  date  Judge  Lewis,  on  behalf  of  the 
widow,  notified  the  commissioners  of  her  exemption  claim  and 
asked  that  $300  be  set  apart  by  them  from  the  real  estate  of 
the  decedent  to  be  divided.  This  claim  was  disregarded  and 
the  commissioners  subsequently  on  September  11,  1888,  filed 
their  report,  dividing  the  property  into  two  purparts  and 
afHxing  a  valuation  on  each,  the  ^ame  not  being  able  to  be 
conveniently  divided  between  the  parties.  This  report  was 
confirmed  finally,  November  26,  and  the  next  day  a  rule  was 
taken  on  the  parties  interested  to  accept  or  refuse  at  the  valua- 
tion which  was  made  returnable  December  5  and  is  still  pend- 
ing.  It  was  not  till  three  days  after  the  original  return  day  of 
the  rule  that  the  present  claim  of  Mrs.  Hughes  was  submitted 
to  and  passed  upon  by  the  appraisers. 

Under  this  showing  it  is  clear  that  the  exception  taken  to 
the  allowance  of  the  claim  must  prevail.  Six  years  have  elaps- 
ed since  the  death  of  thedecedent,  and  nearly  a  year  after  the 
appointment  of  an  administrator  before  ar«y  effective  steps 
were  taken  by  the  widow  to  assert  her  present  claim.  It  was 
said  in  the  recent  case  of  Kern's  Appeal  (120  Pa.  523)  that 
"a  delay  of  over  three  years  on  the  part  of  the  widow  in  exer- 
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cising  her  rights  to  take  (300  in  money  or  property  of  her 
deceased  husband's  estate  under  the  exemption  law  of  1851  is 
fatal  to  the  right  and  conclusive  evidence  of  a  waiver.  *  * 
Her  right  to  have  any  exempted  property  depends  entirely 
upon  her  claiming  it.  •  If  she  does  not  claim  it,  she  never  has 
i^.  If  she  neglects  unduly  to  make  her  claim  she  loses  the 
right  to  do  so.'* 

But  it  is  urged  that  no  letters  were  taken  out   in  the  pre- 
sent estate  until  January  4, 1888,  and  that  the  delay  should  be 
reckoned  from  that  time  only.      The  ready  answer  to  this  is 
that  the  widow  had  the  first  right  of  administration  upon  her 
deceased  husband's  estate.      So  far  then  as  the  taking  out   of 
letters  was  necessary  for  the  assertion   of  her  claim  as  widow- 
she  has  only  herself  to  blame  for  rhis  not  having  been  done  in 
season  to  preserve  her  rights.     The  claim  is  none  the  less  stale 
so  far  as   regards  the   estate   of  the   decedent,  although   the 
administration  of  it  was   only  recently   entered    upon.      This 
conclusion  is  further  sustained  by  a  consideration   of  the  facts 
in  Kerh*s  Appeal  supra.      The  decedent  there  died  in   April, 
1880,  leaving  a  will  in  which  he  appointed  his  widow  executrix. 
At  first  the  widow  filed  a  caveat  to  the  probate  of  the  will,  but 
this  was  finally  withdrawn  in    March,  18S2,  and  in  September, 
1883,  ^^1*  widow's  election   and   appraisement  was   made  and 
filed      It  is  with  regard  to  this  that  the  Supreme  Court  say  a 
delay  of  over  three  years  on  the  part  of  the  widow  in  making 
her  selection  is  fatal  to  her  claim.     The  time   here   is  clearly 
reckoned  from  the  death  of  the  decedent^  and  not   from  the 
date  of  taking  out  letters  which  was  only  a  year  and   a  half 
before  the  claim  of  the  widow  was  made.     This  certainly  rules 
the  present  case,  where  in  one  view  it  was  over  five  years  and 
in  another  over   six  years  before   Mrs.    Hughes  asserted   her 
claim.     We  presume  it   vr^y  seem  to  this  widow  that  she  has 
been  prejudiced  in  her  rights,   by   ignr  ranee   of  that  which  it 
was  necessary  to  do  in  order  to  maintain  them.      We  certaii^ly 
regret  this,  but  we  have  always  to  determine  the  rights  of  the 
parties,  not  according  to  their  knowledge,  but  according  to  the 
principles  of  law  applicable  to  the  case,  whether  the  same  be 
known  or  unknown,  and  in  thi<;  connection  we  may  as  well  dis- 
pose of  the  suggestion  that  the   exceptant   agreed  not  to  dis- 
turb the  widow   in  her  possession  and   enjoyment  of  the  pro- 
perty whereby  she  was  lulled  -into   inaction.      Considerable 
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Stress  was  endeavored  to  be  laid  upon  this  both  in  the  deposU 
tions.and  at  the  argunnent,  but  we  fail  to  see  how  it  affects  the 
case,  Nothing  is  shown  which  an^ounts  to  q,  binding  agree* 
ment  or  to  an  estoppel,  or  which  either  in  express  terms  or  by 
implication  concerns  the  present  claim  of  the  widow. 

We  might  well  stop  here,  but  to  show  bow  coni^lusive  the 
case  is  against  the  claimant  it  may  not  be  out  of  place  to  con» 
sider  a  further  aspect  of  it.  Mrs,  Hughes,  as  widow,  w^s sum- 
moned in  the  partition  proceedings  March  i8,  l8S8,  Jf  she 
then  intended  to  seek  h^r  exemption  out  of  the  real  estate,  as 
brought  into  partition,  she  vy^s  called  upon  to  promptly  make 
her  claim  against  it  and  have  the  same  passed  upon  by  the 
proper  appraisers.  The  re^l  estate  set  apart  to  her,  if  any, 
would  have  to  be' taken  out  of  that  which  was  sought*  to  be 
brought  into  partition,  for  she  would  take  it  in  fee.  Or  if,  as 
the  result  of  her  proceedings,  it  had  to  go  to  aiale  to  meet  her 
claim  this  would  effectually  dispose  of  further  proceedings 
in  the  partition  suit,  If  these  proceedings,  therefore,  were  to 
be  affected  in  either  of  these  ways,  these  who  were  interested 
therein  were  entitled  to  have  this  done  at  the  earliest  day  pos* 
sible,  and  before  they  had  gone  to  additional  trouble  and  ex* 
pense,  Instead  of  moving  in  the  matter,  however,  Mrs. 
Hughes  suffered  an  examiner  to  be  appointed,  apparently  ap- 
peared before  him  and,  when  his  report  had  come  in,  agreed 
to  the  appointment  of  three  commissioners  to  make  partition 
in  place  of  a  sheriff's  jury.  The  claim  made  by  her  before 
these  commissioners,  if  not  already  too  late,  could  be  of  no 
avail  so  far  as  they  were  concerned  and  was  properly  disre. 
garded  by  them.  This  result  is  that  not  until  after  the  case  in 
partition  was  in  its  last  stages,  do  we  have  any  effectual  steps 
taken  by  widow  to  have  the  present  appraisement  set  apart  for 
her,  By  all  reason  and  analogy  this  was  too  late,  If  such  a 
claim  is  to  be  judged  of  in  like  manner  as  the  exemption 
claim  of  a  judgment  debtor — as  the  authorities  seem  to  hold — 
(AV/^  Appeal,  21  Pa,  243,  Davis'  Appeal,  34  Pa.  256,  Hufmans 
App^dly  81  Pa.  329,)  the  neglect  to  "promptly  assert  it  against 
the  proceedings  in  partition  are  fatal,  and  we  think' this  sentence 
must  be  pronounced  upon  it. 

The  exceptions  to  the  widow's  appraisement  is  sustained, 
the  said  appraisement  is  set  aside,  and  the  claim  of  the  widow 
disallowed, 
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In  Ri :  Contract  of  Patrick  and  Thomas  Barrett,  Decd 

*  FOR  THE  Sale  of  Land.  . 

(Common  P/f as  0/  Lackawanna  County,  October  22^  i388.) 

proceeding  to  compel  performance  of  contract  for 

SALE  OF  land,  AFTER  THE  t)EATH  OF  THE  VENDOR. 

In  a  proceeding:  vnder  the  Act  0/  81  March,  1799,  the  covrt  has  no  pow^r  ^ 
compel  an  executor  or  adminiitrator  to  petition  the  court  for  leave  to  make  a  dee^) 
to  the  decedents  rendne..  The  Act  was  passed  for  the  i*elief  of  the  estate  ol  tho 
<lecedent. 

The  purchaser  may  enforce  his  contract  a|?ainst  the  estate  by  bill  for  s|toci- 
llc  performance,  or  he  may  sue  for  damages  for  breach  of  oontract. 

Petition  to  prove  contract  of  decedent,  eta  No.  309 
June  Term,  1888. 

Gunster  &  WelUs,  for  petitioners. 

Archbald,  p.  J.  These  proceedings  are  under  the 
Act  of  31  March,  1792.  (3  Sm. Laws  66).  The  contract  his 
been  established  at  the  instance  of  the  vendee,  but  the  ad 
ministratrix  of  one  of  the  deceased  vendors  refuses  to  apply 
for  leaye  to  execute  a  deed,  and  this  rule  has  been  taken 
to  compel  her  to  do  so.  To  entertain  this  application 
would  be  to  turn  the  proceedings  into  the  equivalent  of  a 
bill  for  specific  performance.  I  do  not  think  this -is  contem- 
plated by  the  act.  The  statute  simple  provides  means  by 
which  the  contract  may  be  established,  ond  thereupon  the 
administrator  of  the  vendor  execute  a  deed  under  the  di- 
rection  of  the  court,  conveying  the  title  which  the  vendor 
contracted  to  convey,  and  receiving  the  purchase  money. 
All  this  is  in  relief  of  the  estate  of  the  decedent.  But  if  the 
representative  neglects  or  refuses  to  avail  himself  or  herself 
of  its  provisions,  the  purchaser,  so  far  as  the  act  in  question 
is  concerned,  is  simply  left  to  pursue  the  remedies  which  the 
law  gives  him,  such  as  an  action  for  damages  for  the  non  ful- 
filment of  the  contract  or  (before  the  act  of  1834  was  passed) 
an  ejectment  to  enforce  iii  a  limited  way  the  specific  per- 
formance of  it.  To  remedy  defects  in  the  law  as  it  stood 
the  act  of  1834  was  admittedly  passed.  This  act  in  direct 
terms  confers  upon  the  Orphans'  Court  power  to  compel  the 
specific  performance  of  the  contract  of  a  decedent  for  the 
sale  of  land  according  to  the  established  rules  of  equity  by 
requiring  the  execution  and  delivery  of  a  deed  on  the  one 
hand,  and  the  payment  of  the  purchase  money  on  the  other, 
to  be  enforced  by  attachment  in   case  of  a  refusal  to  comply. 
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What  was  wanting  in  the  act  ot  1792  was  then  supplied  and 
the  remedy  there  provided  is  exclusive.  {Myers  vs.  Black 
17  Pa.,  193).  To  it  the  present  applicant  'must  have  recourse. 
The  relief  which  he  seeks,  it  is  not  within  the  jurisdictioa 
of  this  court  to  afford.  The  rule  to  show  cause  is  discharged 
without  prejudice. 

Kelliher  et.  al.  vs.  The  Delaware^.  Lackawanna  and 

Western  R.  R.  Co. 

{Common  P/eas  of  Lackawanna  County,  April  /.  i88g) 

PRACTit:E — amendment  of  declaration. 

When  the  cause  of  action  is  substantially  the  samef  the  mode  of  setting  it  out 
may  be  amendoJ. 

But  a  new  chus«  of  action  cannot  be  introduced  by  amendment 

Action  for  damages  caused  by  negligence  of  the  defen- 
dants, No.  75  January  Term,  1888.  The  plaintiffs,  having  ob- 
tained leave  of  court,  filed  an  amended  narr,  and  the  defendants 
took  a  rule  to  show  cause  why  the  leave  to  file  the  amended 
narr  should  not  be  revoked.  The  original  narr  alleged  that 
John  Kel  iher,  minor  son  of  the  plaintiffs,  was  emyloyed  by  the 
defendants  as  a  driver  and  runner  of  cars,  in  and  about  the 
defendants'  mines.  *  *  That  the  defendants,  negligently 
and  wrongfully,  furnished  a  bad  and  defective  coupling-iron 
to  be  used  in  the  running  of  said  cars.  *  *  That  while  the 
said  John  Kelliher  was  running  the  cars  aforesaid  the  said  bad 
and  defective  coupling-iron  broke,  whereby  and  by  reason 
thereof  the  said  John  Kelliher  was  caught  and  squeezed  be- 
tween the  said  cars,  etc. 

The  amended  narr  set  forth  :  That  the  said  John  Kelliher 
was  employed,  as  a  driver,  at  the  foot  of  a  plane  in  the  defen- 
dants' mine.  *  *  That  in  accordance  with  the  provisions 
of  an  Act  of  Assembly,  approved  June  30,  1885,  it  was  the 
duty  of  the  defendants  to  keep  and  maintain  in  good  working 
order  at  the  head  of  said  plane  a  safety  block  or  other  device 
to  prevent  cars  from  running  away  on  said  plane.  *  *  That 
the  defendants  wrongfully  and  negligently  furnished  an  in- 
sufficient and  defective  safety  block  *  *  and  by  reason  of 
the  insufficiency  of  the  safety  block  aforesaid,  three  cars  ran 
away  down  said  plane  whereby  the  said  John  Kelliher  was 
caught  and  squeezed  between  said  cars,  etc. 

Gunster,  J.      Amendment   under  the  Act  of  1806  is  a 
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matter  of  right.  The  object  of  the  law  was  to  obtain 
justice  without  regard  to  form,  and  it  has  received  a  liberal 
construction.  The  decisions  on -it  are  very  numerous  ahd 
as  has  been  said  '*  like  the  light  and  shading  of  a '  ^iccuire, 
they  run  into  each  other."  The  rule  to  be  extracted  trom 
them  is  that  when  the  cause  of  action  is  sbbstantialiy  the 
same,  the  mode  of  setting  it  out  may  be  amended.  In 
other  words  while  a  plaintiff  will  not  be  permitted  by  means 
of  amendment  to  introduce  a  new  or  different  cause  'of 
action,  so  long  as  he  adheres  to  the  foundation  of  his  com- 
plaint laid  in  the  declaration  or  statement  he  will  be  per- 
mitted to  vary  the  mode  of  stating  that  complaint.  {Smiih 
vs.  Smith,  ^  Pa.,  254;  Knappw^,  Hasting  yi  Tsl,,  290.) 

And  the  statute  applies  to  cases  as  well  after  as  before 
an  appeal  from  an  award  of  arbitrators.  {Fairchild  vs.  Den- 
nisotu  4  Watts   258  ;    Scooeman  vs.  FegUy  7  Pa.,  433.) 

When  the  defendant  pleads  the  statute  of  limitations  a 
somewhat  different  question  arises,  and  undoubtedly,  if  an  ahn- 
endment  is  allowed  and  the  statute  invoked,  the  rights  of  the 
parties  will  remain  as  at  the  date  of  the  allowance.  (Miller  vs. 
Beales^  1 00  Pa.,  583.)  But  the  test  is  the  cause  of  action,  not 
the  statute  of  limitations.    {Smith  vs.  Belhws^jj  Pa.,  441.) 

A  careful  comparison  of  the  amended  with  the  original 
narr,  shows  that  the  cause  of  action  set  out  in  both  is  the 
same.  In  each  the  plaintiffs  claim  to  have  been  damaged  by 
reason  of  -  the  death  of  their*  son,  caused  by  the  alleged 
negligence  of  the  defendant  in  furnishing  defective  ma- 
chinery  or  appliances  to  the  deceased  while  in  their  employ. 
In  one,  these  defective  appliances  are  described  as '^coupling 
irons  and  other  machinery,"  and  in  the  pther  as  a  "  safety 
block."  The  injury  done  the  plaintiffs  is  the  same  and  the 
two  declarations  are  only  different  modes  of  setting  it  out. 
If,  as  in  Sltannon  et  al.  vs.  Comth  8  S.  &  R.  444,  and 
Beeron  vs.  Com' thy  13  S.  R.  249.  a  plaintiff  may  amend  a 
declaration  on  a  bond  and  assign  new  or  different  breaches 
of  the  bond,  we  do  not  see  why  he  may  not  in  an  action  of 
tort  for  negligence  amend  by  setting  out  other  neglects, 
if  the  injury  done  was  the  same.  {Proper  vs.  Lucty  3  Pi 
&  W.  65.)  The  foundation  laid  in  the  original  complaint  is 
broad  enough  to  support  the  amended  narr.  'and  the  rule 
is  discharged. 
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VosBURG'w.  Reynolds  et  dl 

TENDER  BEFORE   ARBITRATORS, 

A  tender  must  be  pleaded,  and  the  record  must  show  it  A  tender  before  arbi- 
tratoraehoaJd  be  noted  in  the  prooeedingn,  ajid  made  matter  of  rcfcord,  efther  in  the 
award  or  by  application  to  ooart. 

The   opinion  of   the  court   was  delivered   November    lo. 
1879.  by  . 

Hand,  J.  This  is  a  rule  to  show  cause  why  judgnient 
shall  not  be  entered  for  the  amount  awarded  by  che  arbitrators, 
without  payment  of  costs,  and  that  A.  H.  Reynolds,  landlord, 
pay  all  costs  from  and  after  the  time  tender  was  ma  e.  The 
rule  was  obtained  December  23,  1878.  The  award  of  arbitra- 
tors was  filed  December  17,  1878,  but  dated  December  9.  On 
January  6,  1879,  the  plaintiff  entered  bail  for  stay  of  execution, 
the  award  being  made  in  replevin  suit,  and  on  an  avowry  for 
rent  in  arrear.  The  allegation  is  that  a  legal  tender  was  made 
before  distraint,  and  on  hearing  before  the  arbitrators. 

It  is  well  settled  that  tender  must  be  pleaded,  and  passed 
upon  on  the  trial ;  also,  thai  the  record  shall  show  that  the  ten 
der  was  made,  and  the  money  brought  into  court.    We  arc  aware 
that  pleadings  before  arbitrators  are  not  always  nor  necessarily 
matters  of  record.     In  a  matter  so  important  as  a  tender,  we  do 
not,  however,  discover  any  difficulty  in  making  it  matter  of 
record,  either  before  or  in  the  award  of  arbitrators.     Suppose, 
however,  there  is  a  difficulty,  still  a  rule  could  possibly  be  ob- 
tained  before  time  of  appeal  runs  by  to  pay  the  money  into 
court.     But   Can  a  party  wait  for  that  rule  until  the  day  of 
appeal  has  run  by,  and  eveii  after  bail   is  entered  for  stay  of 
execution,  including  costs,  as  in  thie  case  ?     We  think  not.     In 
order  to  ascertain  that  any  tender  was  made,  we  are  now  obliged 
to  enter  into  parol  testimony^     Under  the  ruling  in  Seibtrt  vs. 
Kline,  i  Barr  43,  we  think  this  cannot  be  done;  neither  do  we 
think  we  can  at  this  day  allow  a  rule  to  be  entered  tp  pay  the 
money  into  court.     The  granting  of  that  would  open  the  door 
for  an  investigation  of  fact  which  the  arbitrators   could   have 
passed  upon. 

The  rule  in  this  case  discharged. — Luz,  Leg.  Reg. 
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The  Scranton  and  Forest  CrTY  R.  R.  Co  vs.  The  Presi- 
dent, Managers  avd  Company  of  the  Delaware 

AND  Hudson  Canal  Co. 

{Common  Pleas  of  Lackawanna  County y  Sitting  in  Equity,  May 

27th,  j88g.) 

exercise  of  right  of  eminent  domain. 

A  riiilrbad  company  is  i'«quiiied  to  make  comiieiiSAr.ion  to  the  owner  of  Innds 
or  to  tender  adpqaate  security  therefor,  liefoi-e  entering  upon  or  takin];  posseiwion. 

And  until  compensMtion  has  Wen  made  or  adequate  security  given,  the 
owner  has  a  full  right  to  the  enjoyment  of  his  pru|)erty. 

The  fact  that  a  railroad  company  hassurveved,  located,  approved  and  staked 
out  a  route  for  it*  road  but  has  not  made  comiiensntion  or  tendered  security 
for  the  land  over  which  the  route  is  located,  does  iioi  entitle  it  to  an  injunction  to 
restrain  the  owner  of  the  land  from  making  improvements  thereon  or  exercising 
any  other  act  of  ownership. 

Sill  for  injunction.     No.  4  March  Term,  1889. 

Rule  to  show  cause  why  the  preliminary  injunction  here- 
tofore  granted  shall  not  shall  not  be  continued. 

Chas,  H,  Welles,  S  B,  Price  for  plaintiff. 
Jessups  &  Hand  for  defendants. 

'Funster,  J  The  plaintiffs,  in  their  bill  of  complaint, 
allege  that  they  are  incorporated  and  organized  under  the 
laws  of  Pennsylvania  for  the  purpose  of  building,  constructing 
and  operating  a  railroad  from  the  City  of  Scranton  to  Forest 
City  in  this  county;  that  in  pursuance  of  their  charter  and  the 
laws  of  Pennsylvania  they  had  caused  to  be  surveyed  and 
located  a  railroad  for  their  main  line  for  the  greater  part  of  the 
distance  between  said  terminal  points ;  that  the  same  is  fully 
located  and  staked  upon  the  ground  frcm  Scranton  to  a  point 
one  mile  above  Salem  street,  in  the  City  of  Carbondale,  and 
that  they  have  approved  and  adopted  the  route  so  sur- 
veyed and  located  and  that  said  .survey  is  on  file  with  said 
company ;  that  the  defendants  are  also  incorporated  and  that 
since  said  survey  and  location  were  made  and  the  stakes  set 
upon  a  portion  of  the  ground,  said  defend rnts  by  their  agents, 
servants  and  employes  entered  upon  a  certain  portion  of  .<«aid 
line  so  surveved  and  staked  and  adopted,  in  the  City  of  Car- 
bondale, at  a  point  on  the  east  side  of  the  suspension  bridge 
crossing  the  Lackawanna  river  to  a  point  near  the  sawmill 
bridge  further  up  the  Lackawanna  river,  and  are  laying  ties 
and  rails  and  constructing  a   railroad  upon  the  line  so  staked 
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by  the  pIa*ntifT;  that  the  main  roac*  and  sivitches  of  the  defen- 
dants are  located  on  the  opposite  side  of  the  river  from  that 
adopted  and  located  by  plaintiffs  and  that  there  is  sufficient 
room  on  the  west  side  of  the  river  for  all  the  ordjinary,  useful 
and  proper  purposes  of  its  organization  :  that  the  route  located 
by  plaintiffs  between  said  two  bridges  is  over  and  upon  a  public 
road  which  has  been  open  for  more  than  thirty  years  last  past 
and  that  the  land  lying  east  of  said  road  is  the  land  of  the 
defendants  and  is  occupied  by  them  as  a  storage  for  lumber 
and  building  material  and  shop  or  shed  for  constructing  bridges 
and  storing  lumber ;  that  the  land  east  of  the  locatiun  of  the 
route  of  said  road  is  ample  for  all  the  wants  and  ordinary  pur- 
poses  of  defendants  without  interfering  with  the  established 
route  of  the  plaintiffs ;  that  the  route  located  by  plaintiff's 
was  ji'irveyed  ankl  maked  upon  the  ground  by  stakes  prior  to 
and  before  any  location  made  by  defendants  upon  said  ground  ; 
that  the  bpard  of  directors  or  managers  of  the  defendant  com. 
pany  have  nev^r  authorized  the  survey,  location  or  construc- 
tion of  a  railroad  or  of  any  branch,  or  any  railroad  tracks  at 
the  .<'ai.d  point  where  defendants  are  engaged  in  laying  tracks 
as  aforesaid  ;  that  no  necessity  exists  for  the  location  or|§on- 
struction  of^any  such  road,  branch  or  tracks  at  said  point,  and 
that  ^the  defendants  are  not  prosecuting  the  said  work  in  good 
faith  or  for  any  proper  or  necessary  purpose,  but  on  the  con- 
trary ar(;  engaged  in  said  work  only  for  the  purpose  of  hinder- 
ing arvd  delaying  the  plaintiffs  in  the  completion  of  the  public 
highway  they  have  been  duly  authorized  to  construct  and  they 
pray  for  an  injunction,  etc. 

Upon  filing  of  the  bill  and  affidavit  a  preliminary  injunc* 
tion  as  prayed  for  was  issuf  d  and  at  the  same  time  a  rule  was 
granted  to  show  cause  why  the  injunction  should  pot  be  con. 
tinued. 

At  the  hearing  of  the  rule  nunierous  affidavits  were  filed 
and  read  on  behalf  of  both  parties.  The  answer  of  the  defen- 
dants was  also  read  by  way  of  affidavit. 

The  defendants  deny  all  knowledge  •f  the  incorporation 
of  the  plaintiffs  and  the  survey,  location,  approval  and  adop- 
tion of  the  route  of  their  road.  They  deny  that  the  road  upon 
which  plaintiffs  claim  to  have  located  their  route  is,  or  ever 
was  a  public  road,  and  allege  that  it  is  a  private  way  located 
entirely  upon  the  defendants  land  and  used  and  maintained  by 
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the  defendants  for  their  own  private  purposes  in  transporting 
lumber  from  its  saw  mills  to  its  shops  and  that  plaintiffs  had 
never  agreed  or  offered  to  pay  for  a  right  of  way  over  said 
land,  and  had  never  tendered  any  bond  as  required  by  law,  and 
that  they  had  no  legal  or  equitable  right  to  enter  upon  or  use 
said  Und  to  the  destruction  of  the  rights  of  said  defendants. 
The  defendants  further  allege  that  they  are  owners  of  the  land 
in  que>tion  ;  that  they  have  owned  it  and  held  it  for  a  number 
of  years  solely  for  cailroad  purposes  ;  that  it  formed  a  part  of 
their  railroad  yard  and  is  occupied  by  tracks,  switches,  sidings, 
carpenter  shops,  car  shops,  machine  shops  and  blacksmith 
shop,  and  other  necessary  buildings,  etc.,  and  that  the  tracks 
and  extensions  now  being  constructed  by  them  are  absolutely 
necessary  for  the  pressing  business  of  their  road,  and  that  the 
work  being  done  was  in  contemplation  more  than  a  year  ago. 

Since  the  filing  of  the  bill  and  argument  of  the  rule  the 
plaintiffs  tendered  the  defendants  a  proper  bond  and  the  same 
has  been  approved  by  the  court.  The  defendants  have  also 
filed  a  bill  in  equity  praying  to  have  the  plaintiffs  restrained 
from  entering  upon  or  interfering  with  their  yard  ancj  tracks 
at  the  point  in  dispute.  These  matters,  however,  cannot  affect 
the  question  now  before  us,  for  the  preliminary  injunction  in 
this  case  must  stand  or  fall  on  the  rights  of  the  respective  par- 
ties as  they  existed  on  the  day  it  was  granted. 

The  evidence  in  the  case  fails  to  satisfy  me  that  the  road 
on  which  the  plaintiffs  have  located  their  route  is  a/»^/rVroad. 
The  weight  of  the  evidence  sustains  the  claim  of  the  defen- 
dants that  ft  is  private  road  used  and  maintained  by  the  defen- 
dants and  located  upon  their  own  land.  This  conclusion  makes 
it  unnecessary  for  me  to  inquire  into  the  question  of  whether 
or  not  the  land  in  question  had  already  been  appropriated  by 
the  defendant  to  a. public  use  before  the  plaintiffs  located  their 
route  there  and  if  so  whether  it  was  necessary  for  the  success- 
ful operation  of  their  road.  The  defendants  acquired  the  land 
Sn  the  ordinary  way  of  purchase  and  not  under  the  law  of  emi- 
nent domain.  What  right  have  the  the  plaintiffs  to  question 
or  interfere  with  the  action  of  the  defendants  on  their  own 
land?  By  the  terms  of  their  own  charter  they  are  required  to 
make  compensation  to  the  owners  or  to  tender  adequate  sec- 
urity therefor,  before  entering  upon  or  taking  possession  of 
any  lands.      (Constitution  Art    XVI,  sec.   8,  Act     19    Feb., 
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1849,  sec.  10,  P.  L.83.)  If  they  enter  or  take  possessfon  before 
mak;ng  compensation  or  giving  security  they  are  trespassers. 
{Harrisburgys.  CramgU^  3  W.  (<:  S.460;  McClinvliny^^JHttsburg^ 
Fy  W.  &  Ch,  R,  R.  Co,  66  Pa  404;  Dimmick  vs.  Broadhead  75 
Pa.  464,)  And  until  compensation  has  been  made  or  adequate 
security  given,  the  owner  has  a  full  right  to  the  enjoyment  of 
his  property.  (Gilmarc  vs.  Pittsbnrg  V.  C.  R.  R.  Co.  104  Pa. 
275  ;  Lafferty  vs.  Schuylkill  River  East  Side  R,  R.  Co.  23  VV. 
N.  C.  334;  In  Re:  Volkinan  Street,  25  W.  N.  C.  364.) 

In  the  absence  of  compensation  or  tecurity  therefor  the 
platntifTs  had  no  ri^ht  to  the  preliminary  injunction  when  it 
was  granted. 

The  rule  is  discharged  and  the  injunction  heretofore 
granted  i<«  dissolved. 

Reeves,  Parvin  &  Co.  vs.  Edsell. 
{Comffum  Pleas  of  Lackawanna  County,  May  21  ^  i88g,) 

AFFIDAVITS  OF  DEFENCE. 

The  Act  of  35  Hay,  1880,  does  not  affect  the  rule  of  court  relating  to  alRdaT- 
itsbf  defence. 

AU  the  sectiona  of  said  Act  relating  to  aflSdavita  of  defence  are  unoonsitu- 
tional 

Action  of  assumpsit  upon  book  account.  No.  456  Novem- 
ber Term,  1888. 

Rule  to  strike  off  judgment  entered  for  want  of  an  affi- 
davit of  defence. 

F,  J.  Fitssimmons,  T.  F.  McCourt  for  plaintiff. 

W,  IV.  Lathrope,  /.  E.  Burr  for  defendant. 

Archbald,  p.  J.  The  third  section  of  the  Act  of  25th 
May,  1887,  which  provides  for  the  filing  of  a  statemnt  in 
accordance  with  the  fifth  section  of  the  Act  of  21st  March, 
1806,  being  yinQox\s\\X.\x\\on^^  {Doud  vs.  Citizen  Insurance  Co., 
I  Lack.  Jur,  *8.)  all  the  sections  of  said  act  which  are  de- 
pendent thereon  necessarily  fall  with  it.  This  affects  the  4th, 
5th  and  6th  sections,  and  we  have  accordingly  to  revert  to  our 
own  former  court  rules  for  direction  in  cases  which  would 
otherwise  be  covered  by  the  statute.  The  present  judgment 
was  taken  after  two  weeks  notice  to  the  defendant  to  file  an 
affidavit  of  defense  in  response  to  the  plaintiff's  statement  and 
copy,  and  was  in  pursuance  of  Rule  »,  §  6.  The  judgment  is 
therefore  regular,  and  cannot  be  vacated. 

The  rule  is  discharged. 
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The  Delaware  and  Hudson  Canal  Co.  vs.  the  Scranton 

AND  Forest  City  R.  R.  Co 

{Common  Pleas  of  Lackawanna  County ^  Sitting  in  Equity^  May 

27tk.  i88g) 

EMINENT  DOMAIN— LAND  AFFECTED  WITH  A  PUBLIC  USE. 

Where  there  htA  been  no  corporate  action  on  the  part  of  a  railroad  company 
appropriating  a  portion  of  iCH  land  to  a  public  use  and  uo  actual  appropriati<m  of 
it  by  that  company,  it  is  held  in  private  ownenbip. 

The  fact  that  the  executive  officers  of  the  company  contemplated  the  baild- 
ing  of  tracks  on  the  land  dues  not  eh^inge  this  so  as  to  defeat  an  actual  appropria- 
tion of  it  to  a  public  use  by  another  corporation  clothed  with  the  powers  of  emi- 
nent domain. 

The  actual  survey  and  permanent  location  of  a  railroad  uppn  the  ground  by 
a  corporation  possessing  the  powei*  of  eminent  domain,  is  a  legal  appropriation  of 
tlie  site,  which  will  prevent  a  subsequent  appropriation  of  it  by  another  corpora- 
tion for  a  like  purpose.    But  ri  ghts  tbus  acquired  may  be  lost  by  unreasonable  delay. 

Bill  for  injunction.     No.  4  June  Term,  1889. 

Rule  to  continue  prelifninary  injunction. 

Jessups  &.  Hand,  for  plaintiffs. 

C  H.  Welles,  S,  B,  Price,  for  defendants. 

ArchbaLD,  p.  J.  The  one  question  which  lies  at  the  root 
of  this  case  is  whether  the  land  which  the  defendant  company 
seeks  to  appropriate  is  already  affected  with  a  public  use.  If 
.it  is,  then  the  injunction  must  be  continued/ unless  without  it 
the  location  of  the  defendant's  road  between  the  termini  fixed 
in  its  charter  is  physically  impossible  ;  or  on  the  other  hand, 
if  it  is  not,  then  the  injunction  must  5e  dissolved.  We  assume 
without  discussion  in  the  consideration  on  this  question  that 
the  plaintiffs  are  a  public  corporation  and  invested  with  the 
power  of  eminent  domain,  and  are  in  the  full  and  unabridged 
enjoyment  of  all  the  rights  and  powers  Confirmed  by  the  sev- 
eral supplements  to  their  charter.  We  further  recognize  the  law 
touching  the  principal  branch  of  the  case  to  be  as  laid  down  in 
Pittsburg  Junction  Railroad  Company's  appeal  (122  Pa.  511) 
and  Sharon  Railway  Company's  appeal  (Ibid  533).  The  case 
turns,  therefore,  mainly  upon  the  facts  involved  in  it. 

It  is  certain  that  the  land  in  dispute  was  not  originally 
acquired  by  the  plaintiffs  for  a  public  purpose.  It  formed  a 
part  of  the  Jacob  Fisher  tract  of  400  acres  purchased  by  the 
plaintiffs  in  1825,  as  coal  land,  for  the  purpose  of  mining  coal 
therefrom,  and  not  until  the  act  of  1826  were  they  authorized 
to  build  a  railroad  for  the  transportation  of  such  coal  from 
these  lands  to  their  canal  at  Honesdale. 
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Nor  was  the  land  upon  which  the  defendants  now  seek  to 
lay  their  railroad  actually  appropriated  by  the  plaintiffs  to  any 
corporate  use  at  the  time  of  the  location  by  the  defendants. 
As  the  matter  stood  at  that  time,  the  lumber  yard  of  the  plain* 
tiffs  did  not  extend  over  this  strip  of  land.  The  defendants  line 
runs  along  the  east  bank  of  the  Lackawanna  river,  hugging 
the  edge  of  the  stream,  and  skirting  for  about  600  feet  the 
yard  of  the  plaintiffs  as  it  formerly  stood.  Th'S  yard  was  at 
the  time  in  question  well  defined  upon  the  ground.  It  con- 
sisted of  a  main  ^  rack  leading  from  the  foot  of  Plane  No.  i , 
on  the  Gravity  road  to  the  plaintiffs  saw  mill  on  the  other  side 
of  the  stream  and  incidentally  connecting  with  the  general 
yard  of  the  company  on  the  west  side. 

The  bridge  crossing  the  stream  is  at' the  head  of  the  yard, 
at  a  point  where  the  bluff  approaches  so  near  the  bank  as  to 
virtually  cut  off  any  further  extension  of  the  yard  in  that  direc- 
tion. Several  side-tracks  also  ran  parallel  with  the  main  switch. 
At  the  foot  of  the  plane  referred  to,  were  the  car,  machine, 
blacksmith,  pattern  and  supply  shops  of  the  Gravity  or  Coal 
.  road.  Next,  adjoining  these,  the  company  have  in  times 
past,  sold  off  town  lots  to  various  owners  who  have  built  there* 
on  and  a  street  runs  in  front  of  these  houses  connecting 
to  the  southwest  with  the  main  part  of  the  City  of  Carbondale. 
This  street  ends  in  the  other  direction  in  a  road  which,  it  is 
claimed,  is  the  private  way  of  the  plaintiff  company,  but  it  is 
somewhat  difficult  to  discover  just  where  the  public  street  ends 
and  the  private  way  begins,  by  any  indications  on  the  ground. 
At  all  events,  this  road  in  February  last  led  along  between  the 
yard  of  the  plaintiffs  and  the  edge  of  the  river,  almost,  if  not 
quite  up  to  the  bridge  referred  to.  There  was  also  a  carpenter 
shop  and  shed  about  mid-way  in  this  yard,  and  forming  a 
part  of  it,  situated  outside  of  the  tracks  of  the  yard,  but 
between  them  and  the  road.  Through  this  yard,  supplies  were 
moved  back  and  forth  to  and  from  the  Gravity  road  and  saw 
mill,  and  it  was  mainly  used  in  that  connectioaas  a  lumber  yard. 

Since  the  location  of  the  defendants'  r^ute,  however,  the 
plaintiffs'  officers  have  laid  numerous  hastily  constructed  sid- 
ings and  switches  covering  not  only  the  line  in  dispute,  bnt 
also  much  hitherto  unoccupied  ground  on  the  west  side  of  the 
river.  Among  these  are  to  be  noted  several  tracks  projected 
to  cover  about  one-half  of  there  present  mill  pond,  and  on 
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either  side  of  the  Lackawanna  a  track  has  been  laid  on  the 
very  brink  of  the  stream,  while  upon  the  disputed  side  this  has 
been  pushed  to  the  north  above  the  bridge  between  the  bluff 
and  the  river  in  such  a  position  as  to  suggest  hardly  any  inten- 
ded useful  purpose.  The  effect  of  this  is  to  occupy  every 
available  situation  by  which  the  defendants  might  approach 
the  City  of  Carbondale,  and  if  sustained  will  compel  them  in 
the  construction  of  their  road  between  the  designated  termini 
of  their  charter  to  locate  upon  the  western  bluff  of  the  valley, 
or  if  that,  as  it  is  claimed  is  not  feasible,  will  force  them  to 
abandon  their  road  altogether. 

The  oflfiters  of  the  plaintiff  company  testify  in  their  affi- 
davits that  the  construction  of  these  new  tracks  and  sidings 
was  made  without  knowledge  as  to  where  the  defendants  had 
located  the  line  of  their  road.  This  may  be  true,  and  yet  it  is 
difficult  to  resist  the  conclusion,  that  the  work  was  done  at  the 
time  it  was  done,  for  the  purpose  of  excluding  the  defendants 
at  least  from  the  possibility  of  adopting  any  such  location. 

It  is,  however,  contended  that  the  officers  of  the  plaintiff 
company  have  had  in  contemplation  for  some  time  the  enlarge- 
ment of  their  yard,  which  they  have  now  recently  made. 
Affidavits  therefore  have  been  submitted  to  show  that  a  year 
and  a  half  ago  these  tracks  were  talked  about  by  the  Supenn- 
tendent  and  Master  Mechanic,  and  that  a  year  ago  an  advan- 
tageous offer  of  a  prominent  coal  operator  to  furnish  for  tran- 
shipment a  large  amount  of  new  tonnage,  if  he  could  be  accom- 
modated with  sidings  on  this  side  of  the  river,  had  to  be 
refused  because  of  the  prospective  needs  of  the  company  for 
this  land  to  use  in  connection  with  their  gravity  railroad  shops 
and  yard.  In  this  connection  it  is  claimed  that  until  the  defen- 
dants had  tendered  a  bond  there  was  no  such  appropriation  of 
the  land  as  prevented  the  plaintjffs  from  themselves  appropri- 
ating it,  as  they  had  thus  before  contemplated.  In  considering 
this  position,  however,  we  note  that  there  was  no  corporate 
action  on  the  part  of  the  plaintiff  company  appropriating  the 
land  for  the  enlargement  cf  their  yard,  and  it  was  not  as  we 
have  seen  originally  acquired  for  that  purpose.  They  held  it, 
therefore,  at  the  date  of  the  defendant's  location  in  private 
ownership,  merely  as  they  held  many  other  portions  of  the 
same  tract.  That  which  was  in  the  contemplation  of  the  ex- 
ecutive  officers  of  the  company  could  not  change  this  so  as  to 
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defeat  an  actual  appropriation  of  it  to  a  public  use  by  another 

corporation   clothed   with  the  powers  of  eminent  domain      It 

must  be  remembered  that  the  right  under  which  the  defendants 
claim  to  enter  is  the  sovereign  right  of  the  Commonwealth,  and 
is  for  a  public,  not  alone  a  private  end.  It  cannot  be  doubt- 
ed, but  that  the  state  could  enter  and  condemn  any  of  the  lands 
ofthe  plaintiff  company  which  are  held  merely  in  connection 
with  its  private  business.  It  could  not  exclude  such  entry  from 
the  vast  acres  it  holds  for  the  mere  purpose  of  mining  coaU 
but  any  public  corporation  could  freely  appropriate  and  con- 
demn any  part  thereof.  It  seems  logically  to  follow  from  this 
that  the  present  disputed  land  at  the  time  of  the  defendant's 
location  was  open  to  entry  and  condrmnation  by  them. 
Although  it  belonged  to  the  plaintiffs,  it  must  stand  in  this 
respect  under  the  circumstances,  as  though  it  were  held  by 
another  and  private  owner.  In  the  latter  case  it  could  not  be 
successfully  contended  that  the  plaintifTs,  though  they  might 
have  the  right  to  enter  upon  and  condemn  the  lands  of  such 
adjoining  owner,  and  had  contemplated  for  a  considerable  time 
the  propriety  and  future,  necessity  for  so  doing,  could  rely  upon 
this  as  against  a  prior  actual  appropriation  of  such  land  for  a 
public  use.  The  case,  therefore,  is  brought  down  to  this:  was 
the  location  by  the  defendants  an  appropriation  of  the  land 
so  as  to  prevent  the  subsequent  appropriation  which  has  been 

.  attempted  by  the  plaintiffs.  With  regard  to  this  the  plaintiffs 
claim  that  the  land  was  not  legally  taken  until  a  bond  was 
tendered  them,  or  in  other  words  until  the  defendants  had  se- 
cured a  right  of  entry  thereon  as  provided  by  the  statute. 
Until  then,  it  Is  said,  the  plaintiffs  had  a  right  to  use  the  land 
which  was  their  own,  as  they  choose,  and  had  thus  the  right  to 
lay  the  additional  switches  which  they  have  done ;  and  that 
having  done  so  they  cannot  now  be  disturbed.  There  is  no 
doubt,  but  that  until  land  is  actually  taken  by  the  appropriate 

'  statutory  proceeding  the  owner  may  use  it  as  he  pleases,  and 
any  change  made  thereon  between  the  time  of  location  and  of 
actual  taking  enters  into  the  question  of  damages  {Gilmare  vs. 
R.  R.  Co,,  104  Pa.  275.  Lafferty  vs.  R.  R.  Co.,  23  W.  N.  C^,  334.) 
But  does  the  rule  go  any  further  than  that  ?  Could  the  owner 
of  land  for  instance  preclude  the  taking  by  erecting  a  place  of 
public  worship  or  a  dwelling  house,  and  starting  to  live  therein? 
(Carris  vs.  Commissioner,  2  Hill  443.    Morris  vs.  SchalUvilU 


ORPH  ANS'Court  Sale.— Estate  of  John  Sheri- 
dan, deceased.  By  virtue  of  an  order  of 
Orphans'  Court  of  Lackawanna  oounty,  there 
wlU  be  exposed  to  public  sale,  at  the  Arbitra> 
lion  Room,  in  the  Court  House,  Scrantoa,  Pa., 
on  Tuesday,  June  25,  1889,  commencinfr  at  lO 
o'clock  a.  m.,  all  that  certain  lot  piece  or  par- 
cel of  land  with  the  messuaire  a  tenement 
thereon  erected,,  situate  on  Sixteenth  street, 
Fifth  ward.  City  of  Scranton,  County  of  Lack- 
awanna, Fa.,  beinff  lot  No.  8,  in  square  or 
block  No.  ^,  on  J.  Heerman's  map  of  South 
Hyde  Park ;  beffinninir  at  a  corner  on  the 
southeasterly  side  of  'Sixteenth  street,  at  the 
distance  of  170  feet  northeasterly  from  the 
east  comer  of  said  Sixteenth  street  and  an 
alley ;  thence  alonff  said  alley  south  60  degrees 
east  ISO  feet  to  a  corner ;  thence  north  40  deg. 
east  50  feet  to  a  corner ;  thence  north  60  dcg. 
west  150  feet  to  a  comer  on  Sixteenth  street, 
and  thence  alone  Sixteenth  street  40  deg.  west 
60  feet  to  the  place  of  beflrinnlng. 

Terms  of  Sale— One-third  on  day  of  sale, 
one-third  on  oonflrmation  of  sale  and  balance 
with  interest  six  months  from  date  of  con- 
firmation, to  be  secured  by  bond  and  mort- 
gtLge  on  the  premises.  Wm.  T.  Davis, 

Paul  R.  Weltzel,  Att'y.         Administrator. 
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Branch,  4  Bush  448.)  It  seems  to  us  that  withiiv^ certain  limits 
the  right  to  appropriate  must  be  judjjed  as  of  the  time  when  it 
originally  attached.  Upon  the  permanent  location  of  a  railroad, 
the  company  acquires  the  right  upon  failure  to  agree  with  the 
owner  to  tender  a  bond  to  secure  the  damages,  and  forthwith 
enter  and  take  the  land.  It  is  possible  that  this  right  may  b-? 
lost  by  unreasonable  delay  so  as  to  leave  the  land  open  to  suV- 
sequent  acquisition  by  another  public!  corporation  for  a  public 
use.  But  subject  to  this  qualification,  the  actual  survey  and 
permanent  location  of  a  railroad  upon  the  ground  by  a  corpor- 
ation possessing  the  power  of  eminent  domain,  is  a  legal  appro- 
priation of  the  site,  which  will  prevent  a  subsequent  appropri- 
ation of  it,  by  another  corporation,  for  a  like  purpose.  {New 
Brighton  R.  R.  vs.  Pittsburgh  R,  R.,  105  Pa  J  3.  Davis  vf. 
Titusville  Railway  Co,,  114  Pa.  308  )  The  location,  not  only  as 
against  other  companies,  but  as  against  the  owner  himself,  is 
an  appropriation  which  binds  the  land.  {Neal  vs.  R.  R.  Co..  2 
Grant  137  Wadhams  vs.  R.  R.  Co.,  42  Pa,  303.  Bealc  vs.  R, 
R.  Co ,  i6  Pa.  509.)  In  the  present  case  the  line  of  the  defer- 
dant's  road  was  permanently  located  upon  the  land  in  question 
by  their  engineers,  and  indicated  upon  the  ground  by  stakes  at 
the  customary  interval  of  lOO  feet,  and  this  location  was  adopt- 
ed by  re.solution  of  the  directors  in  February  last.  Very 
shortly  afterwards  the  plaintiffs  began  the  apparently  hasty 
construction  of  the  sidings  and  switches  on  both  sides  of  the 
Lackawanna  which  have  been  referred  to.  Immediately  upon 
this  the  defendant's  filed  a  bill  in  equity  in  this  Court  against  the 
present  plaintiff,  and  obtained  a  preliminary  injunction  to  re- 
strain the  interference  with  their  location  and  soon  after  ter  - 
dered  a  bond  in  due  form  as  security'  for  the  damages  from  the 
proposed  taking.  The  present  counter  bill  and  prtliminary 
injunction  then  followed.  It  will  thus  be  seen  that  the  defei  - 
dants,  before  any  actual  appropriation  by  the  plaintiffs,  per- 
manently located  and  marked  upon  the  ground  the  line  of  their 
road.  This  they  have  promptly  followed  up  by  furnishing  the 
required  security  for  any  accruing  damages.  We  think  they 
are  legally  protected  in  their  prior  appropriation  of  their  land. 
The  fact  upon  which  the  plaintiffs'  case  depends  to  wit,  that 
the  land  to  be  taken  was  already  affected  with  a  public  use,  is 
not  established,  but  on  the  contrary  we  conclude^  that  at  the 
time  when  the  rights  of  the  defendants  attached  thereto,  it  was 
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free  from  such  use  and  open  to  the  appropriation  which  they 
have  made  of  it.  It  follows  that  the  present  injunction  cannot 
be  sustained.  The  rule  to  continue  is  discharged,  and  the 
preliminary  injunction  heretofore  issued  is  dissolved. 


Davis  vs.  Commonwealth. 
{Common  Pleas  of  Lackawanna  County,  May  ^7.  i88g,) 

VENUE — RECORD  OF  A  JUSTICE. 

> 
The  fact  that  a  crime  was  committed  in  a  place  within  the  jurisdiction  of  a 
justice  of  the  peace,  should  appear  upon  the  record. 

The  name  of  the  county  should  be  given  and  not  merely  the  'name  of  a  vil  - 
la^  or  township  whera  the  act  was  done. 

Certiorari.     No.  31  June  Term,  1889. 

E,  C  Newcomb,  for  plaintiff  in  error. 
H.  M.  Edwards  for  Commonwealth. 

Archbald,  p.  J.  The  complaint  charges  the  oflence  to 
have  been  comipitted  at  the  village  of  Dalton  in  the  township  of 
North  Abington,  but  unfortunately  it  is  not  stated  that  by 
this  was  intended  the  well  known  village  and  township  of  that 
name  in  this  county.  For  aught  we  know  the  act  complained 
of  may  have  occured  in  a  village  and  township  of  these  same 
names  in  the  State  of  New  Jersey.  It  is  very  clear  that  un- 
less it  appears  from  the  record  that  the  offence  was  committed 
within  the  County  of  Lackawanna  the  justice  was  without 
jurisdiction,  and  the  conviction  must  fall.  If  there  is  need  of 
authority  for  so  plain  a  proposition  it  may  be  found  in  Conitb 
vs.  Morey  10  Phila.  460. 

The  justice  has  evidently  intended  to  adhere  yery  rlosly 

# 

to  the  statute  in  making  up  his  record,  and  he  has  produced  a 
remarkably  good  one.  We,  regret  to  feel  compelled  to  disturb 
it.  But  the  omission  to  state  the  county  is  fatal  and  the 
proceedings  must  be  reversed. 

The  conviction  and  sentence  are  reversed. 


Ensign,  et  aL  vs.  Lyon. 

(Common  Pleas  of  Lackawanna  County^  Sitting  in  Equity ^  fune 

10,  i88g,) 

RIGHT  OF  WAY. 
To  entitle  a  plaintiff  to  anfinjunction  for  a  disturbance  of  a  right  of  way  it 


LACKAWANNA  JURIST.  IO3 

is  not  necessary  that  his  right>boa1d  have  been  first  established  bjr  ao  action  at  law. 

When  a  public  street  or  highway  is  called  for  as  a  boundary  to  land,  the 
grantee  takes  title  in  fee  to  the  middle  of  the  street  if  the  grantor  had  title  to  it, 
and  did  not  expressly  or  by  clear  implication  reserve  it. 

Where  the  street  called  for  as  a  boundary  is  not  public  highway,  nor  dedi- 
cated to  public  u'e,  the  grantee  does  not  take  title  in  fee  to  the  center  of  it, 
but  by  implication  acquires  an  easement  or  right  of  way  only  over  the  landB. 

Bill  for  injunction.     No.  9  June  Term,  1889. 

Rule  to  show  cause  why  the  preliminary  injunction  here- 
tofore granted  shall  not  be  continued. 

H,  A,  Knapp,  Everett  Warren  for  plaintiff. 

W.  IV.  Watson  for  defendant. 

GUNSTEK,  J.  The  plaintiffs  right  to  use  the  alley  in  con- 
troversy has  not  been  established  at  law,  yet  if  the  right  be 
clear,  the  case  belongs  to  a  class  in  which  the  equitable  remedy 
by  injunction  may  be  sought.  {Hackes  Appeal^  loi  Pa.  245  ; 
Fergusons  Appeal^  117  Pa.  426.)  The  answer  and  affidavits  of 
the  defendant  question  it  upon  every  ground  upon  which  it  is 
put  but  one.  The  defendant  admits  the  execution  and  deliv- 
ery by  the  owner  of  the  whole  tract  of  land  of  the  deeds  con- 
veying to  the  plaintiff  two  lots  of  land  bounded  by  the  alley. 
It  is  true  she  denies  that  the  plaintiff  has  any  right,  title  or 
privilege  in,  upon  or  across  said  alley  by  grant,  prescription 
deed  or  otherwise,  but  she  expressly  admits  the  execution  and 
delivery  of  the  deeds  and  appeal  to  them  as  evidence  that  no 
such  right,  title  or  privilege  was- granted  or  conveyed  thereby. 
The  premises  conveyed  by  the  first  deed  are  therein  described 
as  foilows : 

*'A  certain  building  lot  in  said  borough  bounded  and  des- 
cribed as  follows,  viz :  Beginning  at  a  corner  on  the  southeast 
side  of  the  Carbondale  and  Providence  Turnpike  and  Plank 
Road  and  southwest  side  of  an  alley,  thence  along  said  alley 
southeasterly  one  hundred  and  sixty  feet  to  a  comer,  thence 
along  other  lands  of  Luther  S.  Lyon  sixty  feet  to  a  corner 
soutjt^west  from  second  corner,  thence  northwesterly  along  the 
line  of  lot  owned  by  James  Hartley  one  hundred  and  sixty 
feet  to  the  said  plank  read  at  the  north  corner  of  said  Hartley 
lot,  thence  along  said  plank  road  sixty  feet  to  the  place  of  begin 
fling  *  *  together  wirh  all  and  singular  the  woods  *  * 
ways    ♦     *     rights,  liberties    *    *    and  appurtenances,"  etc. 

The  premises  conveyed  by  the  second  deed  are  descrbed 
as  follows : 

'*A  certain  building  lot  in    said  borough  beginning  at  the 
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east  corner  of  a  lot  of  second  party  one  hundred  and  sixty 
feet  from  the  southeast  side  of  the  Carbondale  and  Providence 
Turnpike  and  Plank  Road  on  the  southwest  side  of  an  alley, 
thence  along  said  alley  southeasterly  one  hundred  and  sixty 
feet  to  a  corner,  thence  southwesterly  by  other  lands  of  said 
first  party  sixty  feet  to  a  corner,  thence  northwesterly  one 
hundred  and  sixty  feet  to  the  south  .corner  of  second  party's 
former  lot  from  Luther  S.  Lyon,  thence  along  rear  line  of 
former  lot  sixty  feet  to  the  place  of  beginning  *  *  together 
with  all  and  singular  the  *  *  ways  *  *  rights,  liberties 
*     *    and  appurtenances,'*  etc. 

**It  is  well  settled  law  in  this  state,  that  when  a  public 
street  or  highway  is  called  for  as  a  boundary  in  a  deed,  the 
grantee  takes  title' in  fee  to  the  middle  of  the  street,  if  the 
grantor  had  title  to  it,  and  did  not  expressly  or  by  clear  impli. 
cation  reserve  it."  {Paul  ws.  Carver,  12  Harris  207;  Same  vs. 
Same,  2  Casey  223;  Cox  vs,,  Freedly^  9  Casey  124;  Trutt  ws. 
Spotts,  Zy  Pa  239 ;  Fails  vs.  Rets,  74  Pa.  437 ;  Spackman  vs. 
Steidel,  88  Pa.  453  ;  Traume  vs.  Sell,  105  Pa.  604.)  Where  the 
street  called  for  as  a  boundary  is  not  a  public  highway,  nor  dedi- 
cated to  public  use,  the  grantee  does  not  take  title  in  fee  to 
the  centre  of  it,  but  by  implication  acquires  an  easement  or 
right  of  way  only  over  the  lands.  (O' Linda  vs.  Lothrop,  2 1  Pick. 
292  ;  Robiftson  vs.  Myers,  6y  Pa.  9 ;  Spackman  vs.  Steidel,  88,  Pa. 
453  ;  Boorman  vs.  North,  etc,  R,  Co.,  13  Stew.  Eq.  557 ;  Dod^e 
vs.  Pennsylvania  R,  R,Co,  10  Cent.  R.  655. 

The  defendant  admits  that  she  has  commenced  the  erec- 
tion of  an  iron  fence  in  front  of  her  lots  along  the  Turnpike 
and  that  she  proposes  for  her  own  use  and  for  the  protection 
of  her  ground  to  place  do.uble  gates  upon  and  across  the  alley 
where  it  intersects  the  turnpike  and  to  use  the  same  for  her 
exclusive  benefit.  It  is  clear  that  by  their  purchase  i  pi  ain- 
tififs  acquired  a  right  of  way  over  the  alley,  in  the  enjoyment 
of  which  they  ought  not  to  be  obstructed. 

The  rule  is  made  absolute  and  the  injunction  heretofore 
granted  is  continued  until  otherwise  ordered. 
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Blewitt  vs.  McDonald, 

(Common    Pleas  of  Lackaw^mna    County^   Sitting  in  Equity^ 

June  77.  iSSgC) 

LIMITS   OF  mine  INSPECTOR'S  DISTRICT. 

Where  k  mine  is  partly  located  in  two  inspector's  disti*icts.  It  is  subject  to  the 
control  or  authority  of  the  inspector  in  whose  district  the  mouth  of  the  mine  is. 

Where  a  shaft  was  in  a  different  district  from  the  breaker  at  which  its  coal 
was  prepared,  and  there  was  no  connection  underground  between  the  mine  whicli 
vras  worked  in  immediate  connection  with  that  breaker,  and  the  mine  about  the 
foot  of  the  shaft.  Held,  that  tbe  breaker  and  its  mine  were  distinct  from  the  sheif t 
and  its  mine  and  subject  to  the  authority  of  different  inspectors. 

Hearing  on  bill  and  answer.     No.  2,  June  term,  1S89* 

Jcssnps  &  Handy  for  plaintiff. 

Archbald,  p.  J.  The  plaintiff  is  mine  inspector  of  the 
First  Inspection  District  and  the  defendant  is  mine  inspector  of 
the  Second.  This  bill  is  brought  to  determine  the  right  and 
duty  between  the  parties  of  inspecting  the  "'Stafford  shaft"  and 
the  mine  connected  therewith.  I  will  not  stop  to  consider 
whether  a  bill  in  equity  will  for  that  purpose.  That  question 
is  not  raised  by  the  answer. 

The  Stafford  shaft  is  located  in  the  Second  Inspection 
District.  This,  without  more,  would  place  it  under  the  con- 
trol of  the  defendant.  But  it  is  contended  that  the  coal  which 
is  raised  through  this  shaft  is  taken  to  the  "N^ational  breaker** 
which  is  in  the  First  Inspection  District  and  there  prepared  for 
market,  and  that  this  makes  it  a  part  of  that  colliery  and  brings 
it  within  that  district.  It  may  be  the  most  convenient  arrange- 
ment for  all  parties  concerned,  especially  as  che  shaft  and 
breaker  in  question  are  owned  by  the  same  operators.  But 
this  is  a  question  for  the  board  of  examiners,  who  have  express 
authority  under  the  statute  to  re-adjust  the  boundaries  of  the 
several  districts.  The  only  inquiry  presented  by  this  record 
is  whether  the  facts  stated  show  that  the  Stafford  shaft  is  pro- 
perly under  the  inspection  of  the  plaintiff.  It  does  not  seem 
to  me  that  the  mere  fact  that  the  coal  which  is  raised  from 
the  shaft  is  prepared  for  market  at  a  breaker  located  within 
the  district  of  the  plaintiff  gives  him  control  over  it.  This  is 
not  the  case  of  a  mine  or  colliery  located  in  one  district  and 
extending  its  underground  workings  over  the  line  into  another. 
No  doubt  there  the  location  of  the  mouth  of  the  mine  would 
control  the  question  of  inspection.  All  the  workings  are  to 
be  treated  as  one  mine  under  such  circumstances.  But  in  the 
present  case,  while  not  stated  in  the  bill,  it  was  admitted  by 
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counsel  at  the  hearing  that  the  Stafford  shaft  is  a  quarter  of  a 
mile  distant  from  the  National  breaker,  and  that  there  is  no 
connection  underground  between  the  mine  which  is Avorked  in 
immediate  connection  with  that  breaker  and  the  mine  about 
the  foot  of  the  shaft  in  question.  The  breaker  and  its  mine 
are  thus  distinct  from  the  shaft  and  its  mine  and  I  see  nothing 
in  the  law  which  require  that  they  should  be  brought  to- 
gether under  one  inspection.  This  certainly  does  not  neces- 
sarily follow  because  of  the  coal  from  the  one  is  taken  to 
the  other  in  order  to  be  prepared  for  market.  As  this  is  the 
sole  fact  upon  which  the  plaintiff's  bill  is  based  it  follows  that 
it  cannot  be  sustained. 

The  bill  is  dismissed  at  the  cost  of  the  plaintiff. 


CoLBURN,  Administrator  Etc.,  vs.  Wells. 
{Common  Pleas  of  Lackawanna  County ^  June  j,  iS8g^, 

PAYMENT  TO  FOREIGN  ADMINISTRATOR. 

A  debtor  in  Fennsjlvania  may  make  a  payment  to  a  foreign  administrator 
•o  long  as  there  is  no  Pennsylvauia  <3^itor. 

The  mere  fact  that  a  debt  was  secured  by  a  mor^^age  upon  lands  in  Penn- 
sylvania gives  no  locality  to  the  debt. 

Scire  facias  sur  mortgage.     No.  511  October  Term,  1888. 
Rule    for  judgment  for  want  of  a  sufficient  affidavit   of 
defence. 

C,  R.  Pitcher  for  plaintiff. 
Ward  &  Horn  for  defendant. 

Archbald,  p.  T.  The  alleged  payments  to  the  defendant 
in  his  life  time  are  not  disputed ;  the  only  contention  is  over 
the  payments  made  since  then  to  the  executors  of  the  estate  in 
New  Jersey. 

The  mere  fact  that  the  debt  was  secured  by  a  mortgage 
upon  lands  in  this  state  gave  no  locality  to  such  debt.  No 
doubt  the  foreign  executors  could  not  come  into  this  state 
and  institute  legal  proceedings  here  to  enforce  the  mortgage, 
but  what  was  there  to  prevent  the  debtors  from  making  a  vol- 
untary payment  to  them  anywhere,  so  long  as  there  wa»  no 
Pennsylvania  creditor  complaining?  The  right  to  make  such 
payment  is  recognized  in  Gray's  Appeal  (116  Pa.  256.)  and  has 
the  force  of  reason  to  support  it.  The  payments  therefore 
'MV'hich  are  set  up  by  the  defendants  were  an  acquitance  and 
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discharge  of  the  mortgage  in  suit  and  according  to  the  present 
showing  the  plaintiff  is  not  entitled  to  recover  thereon. 
The  rule  for  judgment  is  discharged. 

Commonwealth,  to  Use  Etc.  vs.  McKinney  et.  aL 

{Common  PUas  of  Lackawanna  County,  June  j^  iSSp,) 

affidavit  of  defence. 

An  action  bated  upon  an  administrator's  bond  is  not  within  the  affidavit  of 
defence  law. 

Action  of  assumpsit  on  administrator's  bond.  Philip  Mc- 
Kinney principal  and  Peter  Walsh  surety.  On  April  8th,  1889, 
the  death  of  Peter  Walsh  was  suggested  and  Lizzie  A.  Moyles, 
his  executrix,  substituted  in  his  stead. 

The  plaintiff  took  a  rule  to  show  cause  why  judgment 
should  be  entered  for  want  of  a  sufficient  affidavit  of  defence. 

Gunster  6r  Welles  for  plaintiff. 

M.J  Wilson,/.  H,  Torrey  for  defendant. 

Archbald,  p.  J.  Notwithstanding  the  weakness  of  the 
defendants  affidavit  the  plaintiff  is  not  entitled  to  judgment 
at  this  time.  Treating  the  procedure  act  as  unconstitutional 
as  declared  in  Doudws,  Citizens  Ins.  Co.  (i  Lack.  Jurist  *7.)  and 
falling  back  upon  our  former  court  rules  and  practice  it  is  to  be 
noted  that  in  two  respects  the  cas6  is  not  one  in  which  an 
affidavit  of  defence  is  required. 

1.  The  substituted  defendant  Mrs.  Moyles  is  an  execu- 
trix and  as  such  is  not  called  upon  to  file  an  affidavit. 

2.  The   action   is  based  upon  an  administrator's  bond, 

which  upon  the  authority  of  Cometh  vs.  Pelletier  (8  W.  N.  C. 

516.)  and  Endlich  on  Affidavits  of  Defence  §  loi,  is  not  within 

the  affidavit   of  defence   law.      It   is  true  that  in  Cometh  vs 

Gracey  (96  Pa.  70.)  under  the  rule  of  court  which  prevailed  at 

the  time  in  Allegheny  county  the  Supreme  Court  decided  that 

the  plaintiff  was  entitled  to  judgment  for  want  of  a  sufficient 

affidavit  of  defence  in  debt  upon  a  guardian's  bond      But  unfor 

tunately  for  the  clear  understanding  of  that  case,  the   rule  oi 

court   is  not  given  in  that  report,  and  it  is  of  course,  entirely 

dependent  upon  the  wording  of  that  rule  how  far   to   accept 

the  case  as  authority  for  others.     Our  own  rules  are  patterned 

iafter  tho^e  of  Philadelphia  under  which  the  decision  in  Cometh 

vs.  Pelletier  was  made  and  it  must  accordingly  rule  the  case  in 

hand. 

The  rule  for  judgftient  i§  discharged. 
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STipp  Bros.  w.  Burr. 
{Common  Pleas  of  Lackawanna  County,  May  -?/,  iSSp.) 

SUFFICIENCY  OF  MECHANICS  LIEN. 
The  claimants  in  a  mechanics  lien  are  not  bound  to  negative  or  excaae  in  their 
statement  of  lien  every  cause  of  foi*feitttre  of  claim  for  which  the  contract  may 
provide. 

Scire  facias  sur  mechanics  lien.      No.  392  January  Term, 

1889. 

The  lien  sets  forth  that  'the  time  when  said  work  was 

finished  was  within  six  months  last  past,  to  wit:  on  the   ist 

day  of  Oct.,  1888,  the  entire  of  said  work  having  been  done  and 

and  said  material  having  been  furnished  between  the  28th  day 

of  May^  1888.  and  the  ist  day  of  October.  1888." 

The  contract  attached  to  and  made  part  of  the  claim  con- 
tained the  following  clause :  "The  said  parties  of  the  second 
part  agree  with  the  said  first  party  to  complete  said  work  in 
every  part  by  August  1st.  1888,  and  they  do  hereby  agree  with 
said  first  party  to  forfeit  all  money  due  them  on  that  date  in 
case  of  failure  on  their  part  to  complete  at  that  date  all  s^id 
described  work  in  accordance  with  this  contract."  JDefendant 
took  a  rule  to  show  cause  why  the  lien  shouldnot  be  stricken  off. 

A,  D.  Dean  for  plaintiffs. 

S.  B.  Price  (or  defendant. 

ArchbaLD.  P.  J.  We  cannot  assume  at  this  stage  of  the 
case  that  the  conditions  upon  which  the  forfeiture  provided 
for  in  the  contract  was  to  become  operative  have  so  far  trans- 
pired as  to  make  such  forfeiture  absolute.  To  now  apply  th«s 
provision  of  the  contract  as  though  the  forfeiture  had  actually 
been  incurred  would  be  to  not  only  pass  upon  what  at  the 
best  is  only  partially  before  us,  but  also  to  cut  off  any  defenice 
which  the  plaintiffs  may  have  thereto.  The  plaintiffs  are  not 
bound  to  negative  or  excuse  in  their  statement  -of  lien  any 
cause  of  forfeiture  for  which  the  contract  may  provide.  This 
would  be  to  anticipate  matters  of  defence  upon  which  we  can- 
not tell  until  the  proper  time  whether  the  defendant  will  or- 
v/ill  not  see  fit  to  rely.  The  plaintiffs  affirm  in  the  record  as  it 
stands  that  there  is  an  indebtedness  due  them  from  the  defen- 
dant ;  some  of  this  is  for  extra  work  and  some  for  work  under 
the  contract.  We  cannot  pass  over  this  direct  and  positive 
•allegation  in  the  body  of  the  lien,  and  infer  from  a  casual  pro- 
vision of  the  contract  that  the  whole  has  been  torfeited  to  the 
defendant.     The  rule  to  strike  off  the  lien  is  discharged. 
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Scran roN  Iron  &  Brass  Co.  vs.  Easterline. 

{Common  Pleas  of  Lackawanna  County^  May  2j,  r888) 

PARTIES  TO   AN   ACTION. 

A  corporation  most  be  sued  by  its  corporate  name. 

It  is  not  sufficient  to  sue  the  officers  of  a  corporation,  dbxcribiiig  them  by 
tbeir  official  position  in  the  corporation. 

Certiorari.     No.  199  March  Term,  18S9. 

T.  P  Hobany  for  plaintiff  in  error. 
H,  M,  Hannah,  for  defendant  in  error. 

Archbai^D.  p.  J.  The  summons  in  this  ca:>e  issued 
against  Thomas  P.  Hoban  as  President  of  the  .Scran ton  Iron 
and  Brass  Co.  This  did  not  make  the  said  company  a  defen- 
dant, however,  nor  bring  it  before  the  court  of  the  alderman. 
It  was  only  effective  to  biing  in  Thomas  P.  Hoban.  personally: 
naming  him  as  president  of  the  company  was  merely  a  desig, 
naiio pcrsonae  or  indentification  of  him. 

Nor  was  there  any  appear.mce  for  the  company.  Mr. 
Hoban  as  the  record  distinctly  shows  appeared  for  himself 
only.  It  follows  that  the  alderman  had  no  authority  to  enter 
judgment  as  he  has  against  the  Iron  and  Bra.ss  Company  and 
therefore  the  judgment  is  reversed. 


Stark  et  al  vs.  Shippev. 

{Common  Pleas  of  Lackawanna  County.  May  ^7,  i^8g,) 

EQUITABLE  AND  LEGAL  TITLE. 
An  equity  will  not  avail  against  tiie  legal  title  without  notice. 

Ejectment.     No.  102  October  Term,  1887. 
Rule  for  a  new  trial. 

A.J.  Smith,/.  IV.  Carpenter  for  plaintiffs. 
Ward  &  Horn  for  defendant. 

Archbald,  P.  J.      VV^e  think  that  a  verdict  was  properly 
directed  for  the  defendant  in  this  case.     He  established  a  com 
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plete  legal  title  and  the  only  question  was  whether  he  was  af- 
fected with  the   outstanding  equities  residing  in  the  Murphy 
heirs.     Murphy  had  a  contract  from  Stone,  under  whom  both 
plaintiffs   and  defendant  claim,  and  after  having  paid  some- 
thing upon  the  purchase  money  went  into  possession  and  died. 
Stone  subsequently  regained  .possession  and  held  it  for  a  num- 
ber of  years  until  he  was  dispossessed  by  the  defendant,  Shippey, 
in  1887.     In  February,  1879,  Chamberlain  became   the   pur- 
chaser of  the  farm  at  sheriff's  sale  upon  a  judgment  and  execu- 
tion against  Stone.      Chamberlain  subsequently  conveyed  to 
Bedford,  and  Bedford  to  Shippey.      To   affect   the  defendant 
with  the  Murphy  contract  it   was   incumbent  upon  the   plain 
tiffs  to  show  that  Chamberlain  had  notice  of  it.    An  equity  will 
not  avail  against  the  legal  title  without  notice.      (Allabach  vs. 
Wood  '^  Cent.  Rep.  533.)       The   Murphy  contract  was  not  on 
record,  so  that  there  was  no  constructive  notice  to  the  sheriff's 
vendee,  and  as  a  prior  unrecorded  conveyance  from  Stone  he 
was  protected  against  it  by  the  recording  acts.     Nor  was  there 
any  one  in  possession  of  the  farm,  through  whom  notice  of  the 
rights  of  the  Murphy  heirs  would   be  brought  home  to  a  pur- 
chaser.    The  party  in  possession  was  Stone  himself,  the  defen- 
dant in  the  judgment  and  execution  upon  which  the  property 
was  sold,  and  at  the  time  of  the  sale  he  had  been  in  possession 
and  exercising  apparent  ownership  over  the  land  for  upwards 
of  eighteen  years.      In   Heft  vs.  McGill  (3  Pa.  263.)   the  pur- 
chaser  from  the  vendor  had  notice  of  the  outstanding  claim 
of  the   vendee's   heirs — for  he  took  security  against  it  at  the 
time  he  purchased.      The  case  stood  therefore  the  same  as 
though   it  were,  directly  between    the   vendee's  heirs  and  the 
vendor  himself.     But  that  is  not  this  case.    The  plaintiffs  here 
were  bound  to  show  that  the  sheriff's  vendee  had   notice  o* 
their  equities.     Failing  in  this  the  defendent  was  entitled  to  a 
verdict.     The  rule  is  discharged. 


The  Mount  Jessup  Coal  Co.  vs,  Loftus. 
{Common  Pleas  of  Lackawanna  County^  May  2j,  1889,) 

CERTIORARI  TO  JUSTICE  OF  THE  PEACE. 

Where  thAre  has  beoa  no  service  of  the  sammont  the  defendant  is  only  boixnd 
to  take  a  writ  of  certiorari  within  70  days  after  notice  of  the  Jadgm«ut. 
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Certiorari.     No.  318  March  Term,  1889. 
IV.  W.  Watson  for  plaintiflF. 

Archbald,  p.  J.  This  record  is  so  utterly  defective  that 
counsel  for  defendant  in  error  could  find  nothing  to  suggest  in 
its  favor  except  that  the  writ  of  certiorari  was  not  taken  out 
within  twenty  days  after  the  rendition  of  the  judgment.  That 
the  plaintiff  in  error  had  notice  of  the  intended  judgment 
against  them  as  early  as  the  31st  of  January  appears  from  the 
affidavit  made  by  their  superintendent  in  the  ineffectual  at- 
tempt to  take  an  appeal.  This  writ  of  certiorari  was  taken 
out  on  the  iSth  day  of  February.  The  rule  as  we  understand 
it  is  that  where  there  is  no  service  of  the  writ  the  defendant  «s 
only  bound  to  take  a  writ  of  certiorari  within- 20  days  after 
notice  of  the  judgment.  Measured  by  that  rule  the  writ  was 
in  time.     Judgment  reversed. 


City  of  Scranton  vs.  Weitzel. 
{Common  Pleas  of  Lackawanna  County^  May  2j^  iS8^^ 

MUNICIPAL  LIEN. 

City  liens  for  paving  need  not  be  filed  withiu  4ix  months  from  the  date  when 
the  work  was  completed  and  accepted. 

Scire  facias  sur  municipal  lien.  No.  312  January  Term, 
1889. 

Rule  to  show  cause  why  judgment  shall  not  be  entered 
for  want  of  a  sufficient  affidavit  of  defence 

/.  H.  BnrnSy  F.  L.  Hitchcock  for  plaintiff. 
P.  R.  Weitzel  for  defendant. 

Gunster,  J.  The  only  defence  suggested  by  the  affida- 
vit  filed  in  this  case  is  that  the  lien  was  not  filed  until  more 
than  six  months  after  the  date  when  the  work  was  fully  com- 
pleted  and  accepted.  The  affidavit  alleges  that  "the  work  was 
finished  and  completed  and  accepted"  on  or  about  the  first 
day  of  December,  1886.  Thelien  was  filed  November  25.  1887. 
The  act  of  1874  is  silent  as  to  the  time  within  which  clairrts 
for  paving  are  to  be  registered.  It  only  provides  that  **all 
taxes  so  registered  shall  be  and  continue  to  be  liens  from  the 
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date  of  the  levy  thereof  on  the  real  estate  upon  which  they 
have  been  assessed,  for  the*  term  of  five  years."      The  date  of 
the  levy  or  assessment  given  in  the  lien  is  April  i,  1886,  and 
this  is  not  denied  in  the  affidavit.     The  rule  is  made  absolute. 


Davis  vs.  Griffiths. 

{Common  PUas  cf  Lackawanna  County,  May  27,  i88g.) 

An  auditor's  aeeond*  report  wiU  not  be  set  atido  because  tho  re-reference  was 
jR^gnlarly  obtained. 

Exceptions  to  auditor's  report.  No.  206  October  Term, 
18S4. 

/.  H.  Bums,  for  report. 

H,  M,  Edwards,  for  exceptants. 

Archbald,  p.  J.  The  complaint  of  the  exceptants  is,  not 
that  the  auditor  was  not  justified  in  finding,  as  due  on  the 
judgment  to  the  City  of  Scranton,  the  increased  amount  which 
he  now  finds,  but  that  opportunity  was  accorded  to  the  city  to 
give  further  evidence  of  her  claim  by  the  reference  back  to  the 
auditor.  There  is  no  merit  in  this.  There-reference  to  the 
auditor  may  have  been  irregularly  obtained,  but  that,  there 
was  occasion  for  sending  it  back  is  established  by  the  result. 
The  exceptants  may  be  disappointed  in  the  advantage  which 
they  thereby  lost,  but  it  cannot  be  ar^^ued  that  injustice  has 
been  done  them.  The  city  certainly  was  entitled  to  show  that 
by  mistake  her  claim  was  made  far  too  low  at  the  first  and  to 
correct  it  by  the  developments  which  occurred  while  these 
proceedings  were  pendihg.  The  findings  of  the  auditor  from 
the  evidence  submitted  to  him  are  not  assailed,  and  we  can 
see  no  occasion  for  disturbing  his  report,  based  thereon. 

Exceptions  overruled. 
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The  Sckanton  &  ForestCity  R.  R.  Co.  «/^.Thr  Delaware 

&  Hudson  Canal  Co. 

(Common  Pleas  of  Lackaivanna  County,  Sitting  in  Equity.  July 

/,  i88g:) 

RIGHTS  OF  parties    IN    CONDEMNATION   PKOCEEDINGS  AFTER 

APPROVAL  OF  BOND. 

Tli«  appi*ovaI  of  bond  tendered  to  the  defendauti  in  a  (toiideniimtion  proceed^ 
ing  in  punuanoe  of  the  ttatute  duee  not  establish  the  right  of  the  piaiiitiff&  to  en* 
tar  upon  the  land  in  qaestiou. 

The  fact  that  an  injunction  which  had  been  granted  to  prevent  a  railroad 
company  from  laying  out  its  road  on  certain  land,  on  the  ground  that  the  laud  bad 
already  been  appropriated  to  a  public  use.  was  diseolved,  does  not  establish  the 
right  of  said  railroad  company  to  eocupy  that  land  but  leaves  the  parties  in  the 
same  position  they  occupied  before  the  issuing  of  the  injunction. 

Where  the  right  of  a  railroad  to  enter  upon  land  under  the  right  of  eminent 
domain  is  in  dispute,  the  dispute  must  fii^st  be  settled  in  favor  of  the  railroad  be* 
fore  a  chancellor  can  undertake  to  enjoin  the  owner  of  the  land  from  entering 
upon  the  land. 

Where  rights  are  in  dispute  the  court  will  not  by  injunction  turn  one  party 
out  of  possession  and  put  another  in. 

Injunction.     No.  8,  June  Term,  1889. 
Rule  to  continue  preliminary  inj'unction. 
C.  H.  Welles^  S.  B.  Price  for  plaintiff. 
Jessups  &  Hand  for  defendants. 

Archbald,  p.  J.  The  plaintiff  in  applying  for  this 
injunction  seem  to  rely  upon   two  points. 

1.  That  by  the  approval  of  the  bond  tendered  to  the 
defendant  in  pursuance  of  the  statute.  The  right  of  the 
plaintiff  to  enter  upon   the  land  in   question  was  established  ; 

and 

2.  That  this  right  was  further  adjudicated  in  their  favor 

by  this  court  upon  the  dissolution  of  the  preliminary  in- 
junction, in  the  case  wherein  the  present  defendant  as  plain* 
tiff  sought  to  restrain  the  entry  of  the  plaintiff  upon  this 
land,  to  locate  and  construct  their  railroad. 

The  first  point  is  answered  adversely  by  the  case  of 
Getz  vs.  R.  R.  Co,  (40  Leg.  Ind.  336.)  where  it  is  expressly 
decided  that  the  approval  of  the  bond  in  condemnation  pro. 
ceedings  settles  nothing  as  to  the  right  of  the  corporation 
to  take  the  land.  The  same  thing  is  assented  in  Slocums 
Appeal  (12  W.  N.  Ol  84),  and  we  need  not  stop  to  consider 
it  further. 
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The  other  position  of  the  plaintiff  is  equally  in  error. 
Nothing  was  finally  adjudicated  upon  the  motion  to  continue 
the  preliminary  injunction  in  the  other  suit.  It  is  true  in 
dissolving  the  injunction  we  assigned  as  a  reason  for  so  do- 
ing that  the  Delaware  &  Hudson  Company  had  failed  to 
convince  us  that  the  land  in  dispute  had  been  appropriated 
by  them  to  a  public  use  prior  to  the  loeation  of  the  Scranton 
&  Forest  City  Railroad  thereon.  The  claim  then  made  was 
that  they  had  so  appropriated  it,  and  upon  this  they  ask- 
ed that  the  defendants  then  be  re-strained  from  entering 
and  appropriating  the  same  land.  We  of  course  examined 
the  respective  rights  of  the  parties  as  then  presented,  and 
reaching  the  conclusion  that  the  plaintiffs  in  that  suit  had 
not  upon  the  preliminary  hearing  established  their  claim, 
the  injunction  necessarily  fell.  But  there  was  nothing  final 
or  authorative  in  that  decision. .  It  left  the  parties  just  as  it 
found  them,  open  to  pursue  the  respective  rights  given  them 
by  the  law.  **No  rule  is  better  settled,*'  says  Trumley  J.. 
{Paxoits  app,  io6  Pa.  4.J6)  "than  that  an  interlocutory  in- 
junction is  provisional  and  concludes  no  right.**  Presum- 
ably that  is  not  the  end  of  that  suit,  and  when  prosecuted 
to  a  final  hearing  it  is  possible  that  we  may  feel  compelled 
upon  the  full  development  of  the  case  to  reach  a  conclusion 
entirely  different  to  that  which  we  at  first  entertained. 
•There  is  therefore  no  conclusive  determination  either  of  the 
right  of  the  present  plaintiff  to  enter  and  take  this  land, 
or  of  the  defendant  to  prevent  them.  The  case  in  hand 
must  therefore  be  examined  and  determined  upon  its  own 
facts,  without  regard  to  anything  which  has  gone  before. 

It  seems  to  me,  that  if  the  right  of  the  plaintiff  to  appro- 
priate the  land  in'dispute  was  once  established  an  injunction 
could  properly  be  issued  to  restrain  the  defendants  from  in- 
terference therewith.  It  is  true  that  the  remedy  by  ejectment 
.at  law  is  open  to  the  plaintiff,  but  would  that  remedy  be  ade- 
quate ?  If  it  required  three  or  even  two  actions  at  law  to  de- 
cide the  same,  the  proposed  public  improvement  must  in  the 
meantime  be  at  a  complete  stand  still.  The  power  of  eminent 
domain,  conferred  on  a  corporation  by  the  sovereign  authority 
of  the  commonwealth,  cught  not  to  be  able  to  be  so  hampered. 
Where,  therefore,  the  right  to  enter  and  appropriate  is  clear 
anyone  unlawfully  interfering  therewith  may  as  it  would  seem 
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be  restrained  by  injunction.  But  where  the  right  is  disputed, 
the  dispute  must  first  be  settled  in  the  plaintiff's  favor  before 
a  chancellor  can  undertake  to  enjoin  the  defendant.  That  is 
just  the  case  here.  The  plaintiff  claims  the  right  to  enter  and 
take  the  land  by  virtue  of  the  location  of  the  line  of  their 
railroad  thereon  and  the  tender  of  a  bond  under  the  proreed- 
ings  to  condemn.  The  defendant  ciaim<4  that  this  land  is  nec- 
essary for  the  enlargement  of  their  gravity  railroad  yard,  and 
that  it  is  held  by  them  for  this  purpose  under  the  power  of 
eminent  domain,  which  they  undoubtedly  possess.  While  the 
affidavits  show  that  the  land  was  not  originally  acquired  for 
this  purpose,  and  was  not  apparently  appropriated  to  it,  at  the 
time  the  present  plaintiff  located  a  road  thereon,  yet  their 
is  evidence  that  defendant  have  for  some  time  contemplated 
the  necessity  of  enlarging  their  yard  so  as  to  take  this  land 
unto  it,  that  it  is  actually  necessary  for  their  increasing  busi- 
ness, and  that  it  was  long  since  turned  over  by  the  real  estBte 
department  of  the  defendant  compay  to  the  railroad  depart- 
ment of  the  same  for  this  very  use.  The  latter  fact  did  not 
appear  in  the*other  case  and  had  it  done  so  might  have  had 
weight  to  change  the  conclusions  there  reached.  There  can 
be  no  doubt  but  that  the  future  needs  of  the  defendant  cor-" 
poration  must  be  regarded.  They  are  not  restricted  to  the 
bare  necessities  of  the  present  and  if  it  be  once  established 
that  this  land  is  required  to  meet  those  needs,  it  can  not  be 
taken  from  them  by  another  corporation  except  under  condi- 
tions of  absolute  necessity  such  as  are  not  now  shown. 

It  thus  appears  that  there  is  a  real,  controversy  over  the 
right  which  the  plaintiff  seeks  to  enforce  by  preliminary 
injunction.  The  defendant  are  in  possession  of  that  which 
they  claim  by  right  as  their  own,  and  which  they  make  a 
fair  showing  of  the  right  to  retain  for  their  own  corporate 
use  as  a  public  corporation.  We  are  asked  at  this  prelim- 
inary stage  of  the  case,  and  at  the  very  threshold  of  it  to 
interfere  with  their  enjoyment  of  this  alleged  right,  and  in 
fact  to  take  the  land  from  them  and  turn  it  over  to  the 
plaintiffs.  The  plaintiff  somewhat  disguises  this  by  saying 
they  merely  want  the  defendants  enjoined  until  they  take 
possession  ;  but  the  effect  is  the  same.  Thi&  .wc  cannot  do, 
and  if  authority  for  our  refusal  to  act  be  needed,  it  may  be 
found  In  Farmer  s  R  R.  vs.  Reno  Rwa  {§3  P^-  ^^4)y  Brown's 
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Appeal  {62  Pa.  if)  and  Audenried  vs  P  &  R.  F^way  {68  Pa. 
jyo).  It  foflows  that  the  preliminary  injunction'  heretofore 
granted  in   this  case  must  be  dissolved^  and  it  is  so  ordered. 


Richardson,  //  aL  vs.  Barrowman. 
(Common  Pleas  of  Lackawanna  County,  May  2jy  i88g^ 

CHOOSING  OF  ARBITRATORS. 

In  the  ftbwnoe  of  one  of  the  parties  tbe  Act  cA  Aaaenibly  in  relation  to  tfa* 
cbooiing  of  Arbitraton  most  be  strictly  folloired. 

Tbe  defendant  cannot  name  two  arbitrators  in  succession. 

Action  of  Trespass.    No.  204,  January  Term,  1889. 

Rule  to  strike  off  arbitrators  chosen  in  above  case. 

The  arbitrators  were  chosen ,  in  the  absence  of  the  plain- 
tiff, in  the  following  manner:  W.  R.  Lewis  acting  for  the 
Prothonotary,  named  one  person,  and  the  counsel  for  defen- 
dant named  the  other  two.  The  three  persons  thus  named 
were  certified  as  the  arbitration. 

F.  J,  FitzsimmonSt  T.  F.  McCoitrt,  for  plaintiff. 

/.  F,  Seragg,  for  defendant. 

Gunster  J.  Tbe  arbitrators  were  not  chosen  or  appoin* 
ted  as  required  by  the  Act  of  Assembly  and  the  rule  is  made 
absolute.     Carve  vs.  Connolly,  I  Clark,  312. 
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West  vs,  Sheker. 

{Common  Pieas  of  Lackawanna  County  June  77,  i88q) 

EVIDENCE  OF  ILLEGITIMACY — DUTIES  OF  REFEREES. 

A  belief  entertained  by  some  meniliers  of  n  family  thiit  another  member  i^ 
illegitimate,  is  not  suflScient  to  establish  his  illegitimacy.  Mere  belief  is  not  the 
equivalent  of  general  family  repate, 

Family  repate  is  that  which  is  accepted  and  recognised  in  the  family  ger- 
erally. 

Anything  that  does  not  appear  in  a  refcrt^^s  finding  is  as  though  it  did  not 
exist.    Nothing  can  be  supplied  by  inference  or  intendments 

The  provision  of  the  Act  June  22, 1871,  that  "no  referee  shall  file  his  report 
until  ten  days  after  he  has  notified  to  the  parties  his  intention  so  to  do  on  a  day 
designated,  and  giving  them  an  opportunity  to  having  access  to  such  report*^  ap- 
plies as  well  to  a  supplemental  as  to  an  original  report  of  a  referee. 

If  the  referee  has  failed  to  give  notice,  the  court  may  allow  the  exceptions 
to  be  filed  at  bar. 

An  order  re-committing  a  esse  to  a  referee  for  a  further  flnditisr  upon  the 
evidence  already  before  him  does  n  )t  open  the  case  for  a  new  or  further  triaL 

Action  of  ejectment.     No.  199  April  Term,  1883. 

The  case  was  referred  to  a  referee  who  reported  in  favor 
of  the  plaintiff.     The  defendant  filed  exceptions. 

J.  H,  Torrey,  Ward  &  Horn  for  plaintiff. 
C.  Smith  for  defendant 

ArchbalD,  p.  J.  The  evidence  is  n.^t  sufficient  to  estab 
Hsh  that  Benjamin  C.  Loudon  was  an  illegitimate  child  of  Su- 
anna  Loudon  his  mother.  The  presumption  is  that  he  ^>  as  U  jj. 
itimate  ^nd  this  must  stand  till  overcome  by  compettnt  testi- 
mony. The  mere  fact  that  he  was  born  aftfcr  h\<  prelum p'i\  c 
father's  dead  is  not  sufficient ;  unless  it  wa<  so  lon^  after  that 
he  could  not  have  been  his  son  Mr  St-cor  fi.xes  ihe  father's 
death  asoccuring  in  February,  1816  and  the  birth  of  the  child 
in  1818.  But  upon  the  latter  point  the  witness  has  no  per- 
sonal knowledge;  he  only  knows  what  his  mother  toKl  him. 
The  other  evidence  in  the  ca-e  does  not  help  this  out.  The 
declarations  of  the  brothers  to  the  ^ame  witness  were  incom 
petent  without  proof  that  the  declarants  were  dead.  The 
whole  question  is  thu-;  made  to  rest  upt>n  the  4th  »nJ  5th  in- 
terrogatories put  to  Joseph  S  Loudon,  a  .-^urvivii^^  brother, 
and  his  answers  thereto,  upon  a  commission  to  Virgin i;i. 
These  are  as  follows  : 

••Do  you  know  Benjamin  C.  Loudon.     If  yoa   state  uhc^ 
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he  was  born  as  nearly  as  you  can  tell ;  how  long  after  your 
father's  death  and  whether  before  your  mother's  second  mar- 
riage  ?" 

Ans,  I  know  Benjamin  C.  Loudon.  lean  not  tell  the  year 
he  was  born,  but  I  know  it  was  after  my  father's  death,  and 
before  my  mother's  second  marriage." 

*' Was  it  generally  believed  in  your  mother's  family  that 
Benjamin  C.  Loudon  was  a  legitimate  child?  If  you  ever 
heard  any  members  of  the  family,  now  dead  say  anything  about 
it,  state  what  they  said  ?" 

Ans,  "It  was  generally  believed  that  he  was  not  legiti- 
mate and  I  have  heard  different  members  of  the  family  say 
that  he  was  a  Caiiin,  as  he  resembled  a  certain  man  named 
Catlin,  but  I  have*  forgotten  his  name/* 

Had  the  v.'itness  fully  answered  the  first  of  these  interro- 
gatories and  stated  how  long  it  was  after  his  father's  death  that 
his  brother  Benjamin  was  born,  we  should  now  have  definite 
and  competent  evidence  upon  the  question  of  his  legitimacy. 
But  he  only  states  generally  that  it  was  after  his  father's  death 
and  tefore  his  mother's  re-marriagc.  It  will  probably  be  con- 
tended, however,  that  the  answer  to  the  other  interrogatory 
establishes  Benjamin's  illegitimacy  by  general  repute  in  the 
famiiy.  Of  course  the  belief  entertained  by  some  members 
of  it,  that  he  was  the  child  of  a  man  by  the  name  of  Catlin, 
from  a  fancied  resemblance,  amounts  to  nothing.  It  all  turns 
then  upon  the  force  to  be  gi'^en  to  the  statement  that  it  was 
generally  beleived  that  Benjamin  was  no:  legitimate.  Mere 
belief  is  not  the  equi^^alent  of  general  family  repute.  Family 
repute  is  that  which  is  accepted  and  recognized  in  the  family 
generally.  It  may  be  made  up  in  many  cases  of  facts  and  circum- 
stances which  cannot  be  reproduced  nor  analyzed,  and  it  is  to 
be  received  as  true  because  those  most  interested  in  the  ques- 
tion so  treat  it.  This  is  much  more  than  a  mere  belief  which 
may  be  founded  upon  suspicion  or  simply  reflect  the  gossip  of 
the  neighborhood.  The  general  belief  therefore  in  the  family 
of  the  witness,  that  Benjamin  was  illegitimate  is  not  competent 
to  establish  that  such  was  the  actual  fact,  and  the  fifth  excep- 
tion to  the  report  of  the  referee  is  entitled  to  be  sustained. 

An  outstanding  title  is  thus  shown  in  Benjamin-Loudon 
which  is  now  vested  in  the  defendants.  This  moreover  is  an 
undivided  interest   in  the  Elisha  Pottei  survey  and  being  the 
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interest  of  an  heir  of  Susanna  Loudon,  a  tenancy  in  common 
with  Wilbur  at  the  time  of  the  partition  €an  not  be  denied. 
The  inquiry  then  arises,  how  has  ^he  interest  been  disposed  of. 

If  the  evidence  disclosed  that  Benjamin  Loudon  tpok 
part  in  thp  partition  which  was  made  with  Wilbur,  the  finding 
of  the  referee  that  the  portion  set  off  to  the  heirs  of  Susanna 
Loudon  did  not  include  any  of  the  land  in  dispute,  would  be 
conclusive  of  the  case.  But  it  does  not ;  nor  does  the  referee 
find  which  of  the  heirs  were  brought  into  the  parition.  Wil- 
bur is  supposed  to  have  purchased  the  interest  of  some  and 
this  leaves  the  others  indefinite  and  undetermined..  But  we 
cannot,  without  proof,  assume  that  Benjamin  was  one  of  these 
And  his  interest  is  therefore  to  be  regarded  as  remaining  un- 
divided, and  in  common  with  Wilbur's  after  the  attempted 
partition  the  same  as  before. 

The  possession  .of  one  tenant  in  common  is  the  possession 
of  all.  It  does  not  become  adverse,  therefore,  to  that  of 
another  without  an  ouster.  The  mere  fact  then  that  Wilbur 
and  his  grantees  have  been  in  possession  of  the  land  in  dis- 
pute for  over  twenty  one  years,  as  found  by  the  referee,  will 
not  of  itself  divest  the  Benjamin  Loudon  title.  An  ouster 
may  indeed  be  implied  {Sus^.  &  Wy  Va/  R,  Rs  vs.  Quick  6\ 
Pa.  328)  and  I  have  little  doubt  that  an  intent  on  the  part  of 
Wilbur  from  the  very  beginning  to  hold  solely  on  his  own  ac- 
count may  well  be  inferred  from  the  evidence.  He  looka 
deed  to  himself  in  severalty  from  the  Tilghman  heirs  for  a  dis- 
tinct portion  of  the  tract  and  from  that  time  exercised  the 
rights  of  exclusive  ownership  over  it.  Benjamin  Loudon  him- 
self recognized  the  Wilbur  title  by  taking  a  contract  for  the 
20  acre  piece  frojn  Alanson  Hinds  to  whom  Wilbur  had  con- 
veyed it  But  these  facts  are  not  brought  into  the  case  by 
any  findings  of  the  referee  ;  I  have  simply  extracted  them 
from  the  evidence.  This  is  out  of  course,  for  it  is  not  the  pro- 
vince of  the  court  in  reviewing  the  report  of  a  referee  to  en- 
large upon  the  facts  there  found.  The  facts  reported  by  the 
referee  are  the  nature  of  a  special  verdict  {Thornton  vs.  Enter' 
prise  Ins.  Co,  71  Ra.  234)  and  must  therefore  be  taken  just  as 
they  stand.  Anything  which  does  not  there  appear  is  as 
though  it  did  not  exist,  nor  can  anything  be  supplied  by  in- 
ference or  intendment.  [Diehl  vs.  Ihire,  3  Whart.  143  ;  R,  R, 
Co.  vs.  Evans,  53  Pa.  250;  Loew  vs.  Stocker,  61  lb.  347.)     Tak- 


I20  LACKAWANNA  JURIST. 

ing  the  report  of  the  referee,  therefore,  as  it  is  presented,  the 
facts  found  are  not  sufHcient  to  overcome  the  title  to  the  un- 
divided interest  of  Benjamin  Loudon  now  vested  in  the  defen- 
dants and  judgment  for  the  plaintiff  cannot  be  sustained.  But 
it  is  also  evident  that  the  conclusion  is  reached  at  the  expense 
of  the  plaintiff,  without  fault  on  his  part.  It  is  not  beca.use 
he  has  not  given  evidence  which  entitles  him  to  recover, 
but  simply  because  the  referee  has  not  reported  upon  that  evi- 
dence. This  the  referee  no  doubt  considered  unnecessary 
from  the  different  view  which  he  took  of  the  evidence  touch* 
ing  the  legitimacy  of  Benjamin  Loudon.  Had  his  finding 
upon  that  point  been  sustained,  it  would  have  been  conclu- 
sive of  the  case,  and  further  discussion  of  it  would  have  been 
unnecessary.  It  follows  from  this  that  the  report  ought  to  go 
back  to  the  referee  for  further  findings  upon  the  questions 
upon  which,  as  we  have  seen,  the  case  is  now  made  to  depend 
The  fifth,  fifteenth,  sixteenth  and  seventeenth  exceptions 
are  sustained  and  thereupon,  justice  requiring  it,  the  report  is 
re-committed  to  the  same  referee  for  further  findings  u^;on  the 
points  indicated  in  the  above  opinion. 

The  supplemental  report  was  in  favor  of  the  plaintiff,  the 
.  defendant  again  excepted   and   also   alleged   that   he  had  no 
notice  of  the  filing  of  the  report. 

ArchbalD,  p.  J.  The  act  of  22  June.  1871,  (P.  L.  1363.) 
under  which  the  reference  in  this  case  was  made  provides  that 
"in  order  to  give  all  parties  in  interest  an  opportunity  of  en- 
tering exceptions  to  findings  of  fact  or  law  and  to  the  admis- 
sion or  rejection  of  testimony  for  which  bills  have  been  sealed^ 
No. referee  shall  file  his  report  until  ten  days  after  he  has  no- 
tified to  the  parties  his  intention  so  to  do  on  a  day  designated 
and  giving  them  opportunity  of  having  access  to  such  report.*' 
There  can  be  no  doubt  but  that  this  provision  applies  as  well 
to  supplemental  as  to  the  original  report  of  a  referee.  The 
same  reason  for  notice  of  the  filing  of  his  report  exists  in  the 
one  case  as  in  the  other,  to  wit,  that  the  party  affected  may 
have  opportunity  to  take  exception  thereto.  It  is  upon  such 
exceptions  that  the  case  is  to  be  heard  in  court  and  upon  them 
alone  has  the  party  any  standing  there.  A  strict  observance 
therefore  of  the  statute  required  such  prior  notice  from  the 
referee  before  the  filing  of  the  present  report. 

The  question  then  arises,  what  upon  this  showing,  should 
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be  done  with  the  report.  I  do  not  think  we  are  necessarily 
called'upon  to  set  it  aside.  While  it  may  have  been  irregular 
to  file  it  without  the  prescribed  notice,  yet  if  now  the  party 
against  whom  it  stands  has  the  same  opportunity  to  except 
thereto,  the  object  of  this  provision  of  the  act  is  entirely  sub- 
served. It  is  only  as  the  act  itself  discloses,  "to  give  all 
parties  in  interest  an  opportunity  of  entering  exceptions," 
that  prior  notice  from  the  referee  of  the  time  of  the  intended 
filing  of  his  report  is  directed  to  be  given  The  default  of  the 
referee  in  this  regard  may  thus  be  cured  in  such  a  case  as  the 
present ;  there  may  be  cases  where  it  cannot,  but  we  will  deal 
with  them  when  they  arise.  The  defendants  counsel  asked 
leave  and  was  allowed  to  file  at  bar,  when  the  case  was  called 
up  f9r  argument,  exceptions  to  the  referee's  present  report. 
This  cures  the  irregularity  in  the  prior  proceedings  and  the 
case  may  now  be  properly  taken  up  and  disposed  of  upon  the 
exception  so  filed. 

The  further  objection  taken  in  this  connection  that  the 
referee  did  not  give  the  defendants  a  hearing  after  the  recom- 
mittal to  him,  is  of  no  weight.  The  order  sending  the  case 
back  to  the  referee  was  simply  a  recommittal  of  the  report  /or 
a  further  finding  upon  the  evidence  already  before  him.  It 
did  not  open  the  case  for  a  new  or  further  trial. 

Taking  up  then  the  exceptions  to  the  substance  of  the 
supplemental  report  I  do-  not  see  how  they  can  be  sustained. 
There  is  no  doubt  in  my  mind  from  the  evidence,  but  that  the 
acts  and  conduct  of  Wilbur  with  respect  to  the  land  in  dispute 
are  only  to  be  satisfactorily  explained  upon  the  theory  that 
he  considered  and  intended  to  hold  the  land  as  hia 
own.  He  exercised  such  acts  of  exclusive  ownership  over  it 
as  are  only  consistent  with  that  idea.  This  was  sufficiently 
gone  over  in  the  discussion  of  tire  exceptions  to  the  original 
report.  An  ouster  of  one  co-tenant  by  his  fellow  tenant  may 
be  inferred,  and  there  is  abundant  evidence  in  the  case  to  war- 
rant that  inference.  The  first  exception  which  endeavors  to 
assert  the  contrary  cannot  be  sustained.  The  second  excep- 
tion touches  the  sufficiency  of  the  referee's  finding.  I  see  no 
necessity  of  considering  it  at  length.  He  finds  as. a  fact  that 
there  was  an  actual  and  intended  ouster  by  Wilbur  of  his  co- 
tenants.  This  is  as  direct  a^  it  could  well  be  made.  It  follows 
that  upon  the  facts  as  now  reported  by  the  referee,   the  right 
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of  the  plaintiff  to  recover  the  land  in  dispute  is  established. 
The  exceptions  to  the  supplemental  report  are  overruled 
and  judgment  is  directed  to  be  entered  upon  the  original  and 
supplemental  reports  of  the  referee  in  favor  the  'plaintiff. 


Cavanaugh  vs.  Cavanaugh. 

(Common  Pleas  of  Lackawanna  County^  Sitting  in  Equity^  July 

jrd,  1889.) 

ADDING   OR  JOINING  NEW  PARTIES   TO  A    BILL   IN  EQUITY — 

PRACTICE. 
TbB  plaintiff  in  a  biU  in  equity  is  not  entitlfd  to  a  bill  of  revlTM-  to  brings  in 
the  hein  of  a  deceased  defendant.    The  proper  practice  is  to  amend  the  origiiud 
bill  and  serve  a  copy  of  it,  as  ammdedr  upon  the  new  parties. 

Bill  in  fequity.     No  3,  October  Term,  1888. 

During  the  progress  of  the  suit  the  defendant  died.  The 
plaintiff  filed  a  bill  of  revivor  against  Catharine  Cavanaugh, 
et  al,  his  heirs. 

To  this,  defendants  counsel  demurred. 

Ward  &  Horn  for  plaintiffs. 

Connolly  &  Davis^  5.  B,  Price  for  defendants. 

Archbald,  p.  J.  The  committee  ,  appointed  by.  the 
Supreme  Court  to  revise  and  amend  the  rules  of  practice  in 
equity  cases,  in  noting  the  changes  made  by  them  among  other 
things  report,  that  "Supplemental  bills,  bills  of  revivor  and 
the  like  are  dispensed  with,  and  their  place  is  t6  be  supplied 
by  amendments  and  orders  in  the  original -cause."  In  accor- 
dance with  this  we  find  it  provided  by  §  54,  of  the  equity-rules 
so  reported  that:  ^Whenever  the  circumstances  are  &u.ch  as 
to  require  a  bill  of  revivor,  supplemental  bill,  or*bill  in  the 
nature  of  either  or  both,  or  where  additional  or  different 
parties  are  required  to  be  joined,  the  same  shall  be  made  by 
way  of  amendments  or  additions  to  the  original  bill,  and  copies 
of  such  amendments  or  additions  being  served  on  the  parties 
to  the  original  bill,  or  their  counsel  on  the  recoi-d,  shall  entitle 
the  plaintiff  to  proceed  as  on  an  original  bill  after  service, 
where  a  new  party  is  joined  a  copy  of  the  original  bill  and  the 
amendment  shall  be  served  as  is  provided  form 'the  case  of 
original  bills.  But  where  the  personal  representative  of  a  de- 
ceased party  is  properly  required  to  be  joined,  it  may  be  done 
by  stating  on  the  record  the  fact  of  the  death  and  the  grant  of 
letters  to  such  representative,  and  by  service  of  notice  of  such 
statement  on  such  representative ;  and  the  cause  without  more 
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delay  shall  proceed  as  if  such  representative  had  been  origin- 
ally a  party,  allowing  him  ten  days  to  appear."  The  argument 
of  counsel  for  the  plaintiff  is  that  the  latter  part  of  the  rule 
has  provided  for  bringing  in  the  personal  representative  of  a 
deceased  party  by  amendment,  but  has  not  provided  for  bring- 
ing in  the  heirs,  and  that  therefore,  the  only  way  to  proceed 
in  the  latter  case  is  by  the  old  way  of  bill  of  revivor.  We  do 
not  think  this  is  the  true  construction  of  the  rule.  It  is  com-> 
prehensive  in  its  scope,  and  in  view  of  its  own  terms,  as  of  the 
declared  intention  of  the  committee  in  their  report  to  dispense 
with  bills  of  revivor  and  the  like,  and  to  supply  their  place  by 
amendment  to  the  original  bill,  it  would  certainly  be  out  of 
course  to  make  such  an  exception  as  the  argument  of  counsel 
now  leads  to,  unless  we  are  absolutely  forced  to  do  so.  The 
committee  cannot  be  presumed  to  have  lost  sight  of  so  impor- 
tant  and  common  a  use  of  bills  of  revivor,  as  that  of  bringing 
in  the  heirs  of  a  'deceased  party  to  the  original  bill.  A  careful 
consideration  of  the  rule  will,  we  think,  establish  that  the  pres- 
ent case  clearly  falls  within  it.  ** Whenever  the  circumstances 
are  such  as  to  require  a  bilt  of  revivor,"  says  the  rule,  "*  *  * 
the  same  shall  be  made  by  way  of  amendment,"  and  again 
"Where  a  new  party  is  to  be  joined,  a  copy  of  the  original  bill 
.and  the  amendment  shall  be  served  as  is  provided  for  in  the 
case  of  original  bills."  Why  does  this  not  comprehend  such  a 
case  as  the  present?  The  circumstances  require  a  bill  of 
revivor  according  to  the  former  practice.  The  original  defen- 
dant is  dead,  and  new  parties,  to  wit,  his.heirs,  must  be  brought 
in.  An  amendment  or  addition  setting  out  that  since  the  in- 
stitution of  the  suit,  the  original  defendant  is  dead,  and  that, 
those  named  in  the  present  attempted  bill  of  revivor  are  his 
heirs;  to  whom  the  title  of  the  land  in  dispute  has  descended, 
would  seem  to  be  entirely  authorized  by  the  rule. 

This  amendment  having  been  allowed,  a  copy  of  the  ori- 
ginal bill  and  the  amendment  might  then  be  served  upon  these 
new  parties  as  is  provided  for  in  the  case  of  original  bills  and 
they  will  be  thus  be  brought  into  the  case  and  b'^come  amen- 
able to  the  orders  of  the  court  therein. 

Nor  is  there  anything  in  the  latter  part  of  the  rule  where- 
in the  method  of  bringing  in  an  executioj  as  administr'itor  is 
stated  to  conflict  with  such  construction.  This  is  no  doubt  a 
special  provision  touching   the  personal  representative  solely 
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But  it  is  merely  a  still  further  simplification  of  that  which  is 
already  covered  by  the  preceeding  provisions  of  the  rule. 
Where  a  personal  representative  is  to  be  brought  in,  it  i§,  simply 
necessary  to  state  or  suggest  .of  record  the  fact  of  the  death  of 
the  original  party  and  the  grant  of  letters  and  a  service  of  no- 
tice of  this  binds  such  representative  and  compels  him  to  re- 
cognize himself  as  a  party  to  the  suit.  As  said  before  the 
effect  of  this  is  not  to  disturb  any  previous  provisions  of  the 
rule  and  does  not  warrant  the  suggestion  that  they  do  not  in- 
clude the  case  when  it  becomes  necessary  to  bring  in  the  heirs 
of  a  decedent  so  as  to  leave  the  old  method  by  bill  of  revivor 
to  such  extent  in  force; 

The  demurrer  is  therefore  well  taken  for  the  fifth  reason 
assigned.  We  decline  to  consider  the  others.  The  merits  of 
the  original  bill  are  not  now  before  us. 

The  demurrer  is  sustained.  Let  a  decree  be  drawn  dis- 
missing the  bill  of  revivor  without  prejudice,  each  party  to  pay 
his  own  cost. 

Sweet,  Administrator,  &c.  vs.  Clark  Lowry,  et  al. 

(Common  Pleas  of  Lackawanna  County^  May  27,  i8Sg,) 

DEFENCE  TO   JUDGMENT. 

The  fact  that  the  plaintiif  owes  the  defendant  a  nim  of ,  money  on  a  book 
acooiint,  is  not  ground  for  opening  a  judgment. 

The  defalcation  act  does  not  apply  to  judgments  entered  by  confession. 

Judgment  No.  47,  June  Term,  1889. 

After  execution  was  issued  one  of  the  defendants  made 
affidavit  that  the  plaintiff's  decedent  was  indebted  to  him  on  k 
book  account  for  a  sum  greater  than,  the  amount  of  the  judg- 
ment and  that  the  plaintiff,  though  requested,  refused  to  settle 
the  said, book  account. 

A  rule  was  granted  to  show  cause  why  the  judgment 
should  not  be  opened  and  defendant  let  into  a  defence. 

A,  A.  Chase  for  plaintiff. 

M.  W.  Lowry  for  defendant. 

Gunster.  J.  The  depositions  do  not  disclose  any  de- 
fense to  this  judgment.  The  defendant  may  have  a  valid 
claim  against  the  estate  of  plaintiff's  decedent  but  there  is  no 
authority  for  opening  this  judgment  and  setting  it  off  against 
it.  The  defalcation  act  does  not  apply  to  a  judgment  entered 
Jby  confession.     {Beatty  vs.  Bardweil,  gi  Pa.  428.) 

The  rule  is  discharged. 
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MEGAKGEL  &  CONNELL  VS.   PROTHEROE. 

{Common  PUas  of  Lackawanna  County^  May  ^7,  iSSg) 

FRAUD  OF  AGENT. 

An  agent  cannot  render  his  principal  liable  for  a  fraudulent  repreeentaiion 
made  beyond  the  acope  of  bis  real  or  apparent  authority. 

Where  a  {leiton,  acting  as  agent  for  hifi  wife,  who  wan  engaged  in  hnainew, 
obtained  goods  on  the  false  and  unauthorlwd  representation  that  a  partnenthip  wafi 
about  to  be  formed  and  that  his  wife  and  certain  other  persons  were  to  be  member' 
of  that  partnership.  JEMd,  that,  as  the  representation  was  made  without  her  au* 
thority  or  consent  she  could  not  be  held  liable  for  the  fraud. 

Attachment  against  fraudulent  debtors.  No.  6  June  Term, 
l«89. 

Rule  to  dissolve  attachment. 

y.  H.  Torrey^  C.  R.  Pitcher ^  for  plaintiff. 

T,  F.  Wells^  C,  Comegy^^  for  defendant. 

Archbald,  p.  J.  The  contention  of  the  plaintiff  is  that 
the  debt  in  suit  was  fraudulently  contracted.  It  is  said  that 
Edwin  R.  Protheroe,  by  whom  the  goods  were  purchased,  act- 
ing for  his  wife,  represented  at  the  time  of  such  purchase,  that 
his  brother,  R.  I.  Protheroe,  was  coming  in  to  the  concern  which 
was  to  be  known  as  R.  I.  Protheroe  &  Co.;  that  this  represen- 
tation was  not  true,  and  that  hence  a  fraud  was  practiced  upon 
the  plaintiffs  for  which  Mrs.  Protheroe  fs  liable.  We  think  this 
position  cannot  be  sustained. 

So  far  as  Edwin  Protheroe  made  any  representations  with 
regard  to  a  new  concern  or  partnership  of  which  his  brother 
Wds  to  be  a  member,  this  was  entirely  beyond  the  scope  of  his 
real  or  apparent  agency.  H^  could  not  bind  his  wife  for 
whom  he  was  acting  as  agent  by  any  such  .statement.  As  a 
married  woman  she  was  incapable  of  entering  into  a  partner- 
ship, and  what  she  could  not  do  for  herself,  her  husband  cer« 
tainly  could  not  do  for  her.  If  the  plaintiffs  relied  upon  this 
representation  it  must  be  presumed  that  it  concerned  a  part- 
nership to  be  formed  between  R.  I.  and  E.  R.  Protheroe,  and 
not  one  into  which  the  wife  of  the  latter  was  to  be  drawn.  It 
would  be  vain  for  the  plaintiffs  in  view  of  the  law  to  assert  that 
they  relied  upon  any  other.  If  this  be  so,  upon  what  do  they 
depend  to  establish  that  there  was  never  any  such  partnership? 
This  was  not  necessarily  involved  in  the  verdict  in  the  action 
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of  trespass.  That  simply  decided  that  there  was  no  partner- 
ship into  which  the  goods  of.  Mrs.  Proth«roe  were  drawn.  But 
the  question  whether  or  not  there  was  not  in  fact  a  partner- 
ship between  these  brothers  has  never  been  tested  by  the 
plaintiffs,  and  in  view  of  the  evidence  developed  at  the  trial  of 
the  case  referred  to,  it  can  hardly  be  doubted,  what  would  be  ' 
the  result  if  once  it  were.  It  may  be,  as  was  testified  to  by  £• 
R.  f^rotheroe.  that  as  between  themselves  no  partnership  was 
actually  consummated,  but  so  far  as  creditors  were  concerned, 
there  was  such  a  holding  out  to  the  world  by  both,  that  they 
could  not  well  escape  partnership  liability. 

But  this  is  perhaps  aside  from  the  real  and  important  ques. 
tion  involved  in  the  case  It  merely  shows  how  far  the  plain' 
tiffs  have  to  strain  the  facts  to  make  out  their  contention.  We 
think  they  are  still  further  in  error  in  their  law.  The  statute 
allows  an  attachment  to  issue  where — among  other  reason^- 
the  debt  has  been  fraudulently  contracted.  This  is  intended 
to  cover  the  case,  and  that  only,  where  the  debt  has  been  con- 
tracted by  means  of  an  intended  fraud  perpetrated  upon  the 
creditor.  The  present  case  has  no  such  elements.  Assuming, 
if  you  please,  that  there  was  no  partnership  in  fact  at  the  time 
of  the  statement  made  by  E.  R.  Protheroe  it  does  not  appear 
that  any  particular  credit  was  given  thereto.  The  goods  were 
nov  obtained  upon  such  representation  and  so  little  did  it,  enter 
into  the  transaction,  that  while  the  goods  were  charged  to  the 
firm  upon  the  books  of  the  plaintiffs,  they  were  billed  as  before 
to  E.  R.  Protheroe,  acjent.  Nor  is  it  suggested  that  E.  R.  Pro- 
theroe  in  asserting  that  there  was  a  partnership  intended  to 
deceive  the  plaintiffs  or  perpetrate  a  trick  or  fraud  upon  them. 
It  is  true,  if  it  were  false  in  fact,'  such  misstatement  for  the 
p^irpose  of  obtaining  credit  would  constitute  a  deceit  and  the 
party  could  not  plead  that  it  was  innocently  made.  But  such 
is  not  the  aspect  of  the  presept  case.  The  negotiations  be-' 
tween  the  two  brothers  had  progressed  so  far,  that  without 
evidence  to  the  contrary.  We  may  presume  that  the  statement 
with  regard  to  the  exi-tence  of  the  partnership  was  mdde  in 
entire  fairness  by  defendant's  husband. 

But  the  most  difficult  point  of  all  is  to  see  how  the  frkud 
if  any  can  be  charged  to  Mrs.  Protheroe.      Her  husband  cer 
tainly  had  no  authority  to  make  the  misrepresentation  charg- 
ed.    They   were   entirely  outside   the  scope   of  "his  apparent 
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authority,  nor  was  there  an}rthing  to  bring  home  the  occurence 
to  Mrs.  Protheroe.  The  goods  were  not  billed  in  the  name 
of  R.  I.  Protheroe  &  Co.  but  came  as  before  to  £.  R.  Pro* . 
theroe,  agent.  There  is  no  doubt  but  that  she  is  liable  to  the 
plaintiffs  for  their  price,  and  further  than  this,  if  the  goods 
were  obtained  by  a  fraud  perpetrated  uppn  the  plaintiffs  at  the 
time,  they  could  have  disaffirmed  the  sale  and  recovered  back 
the  goods  themselves  upon  the  well  known  rule  that  the  prin- 
cipal cannot  hold  to  an  advantage  obtained  by  the  fraud  of 
his  agent  even  though  unauthorised.  This  is  the  extent,  how- 
ever, -of  the  rule  which  the  plaintiffs  seek  to  invoke.  It  does 
not  go  so  far  as  to  make  the  principal  liable  for  the  fraud  of 
the  agent  as  for  his  own  fraud  without  any  knowledge  or  sanc- 
tion of  it.  It  is  negative  in  its  effect  and  makes  the  party  de- 
frauded to  disafHrm  the  transaction  or  to  compel  the  other  to 
forego  his  advatage,  but  it  does  not  enable  the  former  to  sue 
for  the  personal  fraud  of  the  latter.  The  last,  however,  is 
the  character  of  the  present  proceeding.  It  is  based  as  we 
have  already  seen  upon  an  alleged  fraud  of  the  defendant.  A 
fraud  in  fact  and  intent  brought  home  to  Mrs.  Protheroe  her- 
self mu<:t  therefore  be  established.  A.s  this  has  not  been  done 
the  attachment  must  be  dissolved. 

The  rule  to  dissolved  the  attachment  is  made  absolute. 


Commonwealth  vs.  Murphy. 

{Qudrttr  Sessions  of  Lackawanna  County,  July  2, 188^.) 

DESCRIPTIVE  ADDITION  OF  DEFENDANT  IN  INDICTMENT. 

A  descriptive  addition  of  a  defendant's  Estate,  degree,  or  mystery  is  only  nec- 
essary in  an  indictment  fortreasonf  felony  of  death,  robbery,  burglary  and  sodomy 
or  buggery. 

A  defendant  in  moving  to  quash  an  itidictment  for  want  of  an  addition  must 
state  what  tbe'proper  addition  to  his  name  should  be. 

Indictment  for  selling  liquor  without  license.  No.  169 
April  Session,  1887. 

Motion  to  quash  Indictment. 

B.  M.  Edwards  for  commonwealth. 

L.  Amerman,  E.  C.  Newcotub  for  defendant. 
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Archbald,  p.  J.*  The  defendant  moves  to  quash  the  in- 
dictment because  no  addition  of  his  estate,  degree  or  mystery 
is  given  therein  as  required  by  the  statute  of  i  Henry  V.  c 
5.  Th»s  ancient  law  is  apparently  still  in  force  in  Pennsyl- 
vania {Rob.  Dig,  JJ4,,  Cometh  vs.  France  2  Brev'st.  568.)  and  in 
proper  cases  must  receive  recognition  accordingly. 

The  district  attorney  has  moved  to  amend  by  appending 
the  addition  of  yeoman  to  the  defendant's  name  wherever  it 
appears.  Wichout  passing  upon  the  right  to  make  the  amend- 
ment, we  think  that  the  motion  to  quash,  which  has  prompted 
it,  cannot  prevail.  It  was  held  in  the  King  vs.  Thomas  (3 
Dowl.  &  Ry.  621  )  that  the  defendant  in  moving  to  quash  for 
want  of  an  addition  must  state  what  the  proper  addition  to 
his  name  should  be  so  that  the  prosecutor  may  know  by 
what  addition  to  proceed  against  him  again.  This  is  a 
reasonable  rule,  and  we  think  it  should  be  observed.  But 
there  is  still  another  and  more  complete  reason  for  refus- 
ing to  quash  this  indictment.  It  will  be  observed  that  the 
statute  by  express  terms  extends  only  to  cases  '*in  which  the 
exigent  shall  be  awarded,"  which  of  necessity  limits  it  to, those 
in  which  the  outlawry  of  the  defendant  is  contemplated;  the 
exigent  being  the  first  process  in  such  outlawry.  Hence  in 
those  cases  in  which  no  process  of  outlawry  lies  the  addition 
is  unnecessary.  (Lord  Dacre,  Case,  Cro.  Eliz.  148 ;  Rex  vs. 
Brough  1  Wils.  244;  State  vs.  McDowell,  6  Blackf.  49,  i  Bish. 
Grim.  Proc.  §  673.)  By  the  73rd  section  of  the  Criminal  Pro- 
cedure  Act  (31  Mch.  i860.)  the  only  offences  in  which  proceed- 
ings of  outlawry  are  provided  for  in  this  commonwealth  are 
treason,  felony  of  death,  robcry,  burglary,  sodomy  or  buggery. 
The  charge  against  the  defendant  in  the  present  case  does  not 
fall  among  these  but  is  simply  for  the  unlicensed  sale  of  liqu- 
ors. The  statute  relied  upon  does  not  therefore  apply  and  the 
defendant  is  well  indicted  without  any  addition. 

The  motion  to  quash  is  overruled. 


LACKAWANNA  JU  RIST.  1 39 

Cowan  vs.  Watkins  et  al. 
{ContfNon  Pleas  of  Lackawanna  County^  June  77,  iSSp.) 

EFFECT  OF  an  AGREEMENT  GIVEN  CONTEMPORANEOUSLY  WITH 

A   JUDGMENT    NOTE,    IN    RELATION    TO    THE 

SAME    SUBJECT  MATTER, 

Where  an  ogreemeDt  was  made  oontomporaneoualy  with  the  signing  of  a 
judgment  note  in  relation  to  the  same  subject  matter,  it  may  be  considered  as 
limiting  or  restricting  tbe  grasp  oi  the  execution  issued  on  tbe  Judgment. 

Tbe  fact  that  the  agreement  after  having  been  signed  by  the  defendant  was 
delivered  to,  and  accepted  by  the  agent  of  tbe  plaintiff  who  acted  in  the  traneaction, 
binds  the  plaintiff  aithongh  not  signed  by  him. 

The  plaintiff  cannot  enforce  the  judgment  unless  in  accordance  with  the 
terms  and  meaning  of  ^be  agreecnent. 

Where  the  agreement  sets  forth  that  a  sum  ci  money  was  to  be  paid  in  in. 
ntalments  no  execution  can  be  issued  until  default  is  made  in  the  payment  of  an 
instalment  although  the  judgmeut  is  for  a  whole  sua  payable  one  day  after  ^^Me, 

Judgment  No,  586,  October  Term,  1889. 

Rule  to  show  cause  why  the  execution  issued  upon  above 
judgment  shall  not  be  stayed  at  the  <:ost  of  the  plaintiff. 

A,  C,  Lo^an^  for  plaintiff. 

Laikrqp€  dr  Burr^  for  defendants. 

GUNSTER,  J.  It  is  alleged  by  the  defendant  that  at  the 
time  the  note  on  which  judgment  v/as  entered  in  this  case  was 
given,  it  was  agreed  on  behalf  of  the  plaintiff  that  only  the 
property  of  the  firm  of  which  defendants  were  members,  or 
were  about  to  become  members,  should  be  liable  for  the  debt 
and  that  the  individual  property  of  Williams  and  Watkins 
should  not  be  levied  upon  or  taken  in  execution  but  should 
be  exempt;  that  said  note  was  given  by  them  as  security  or 
collateral  to  their  agreement  to  pay  to  plainti£[  the  sum  of 
$24,355.90  as  follows,  viz;  the  sum  of  twenty  five  cents  per 
ton  upon  all  coal  mined  upon  a  certain  tract  of  land  ia  Car- 
bondale;  that  in  said  agreement  they  promised  to  mine  at 
least  twenty-five  thousand  tons  of  coal  per  annum  and  to  pay 
the  sum  of  $520.82  each  and  eveiy  month  until  the  whole  in. 
debtedness  was  paid,  and  that  they  have  paid  all  that  is  due 
in  accordance  with  the  terms  of  said  agreement ;  that  Williams 
was  induced  to  engage  in  the  firm  enterprise  with  other  defen- 
dai^ts  by  promises  of  the  plaintiff  that  he,  Williams,  should 
lose  nothing  thereby. 

i.  The  allegation  that  the  individual  property  of  any  of 
the  defendants  shoul4  be  exempt  and  that  only  the  property 
of  the  defendants'  firm,  or  contemplated  firm,  should  be  liable 
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depends  upon  the  uncorroborated  testimony  of  the  defendant 
and  is  flatly  and  unequivocally  denied  by  the  testimony  given 
on  behalf  of  the  plaintiff  and  is  contradicted  by  the  written 
contract  of  the  defendants.  Upon  such  evidence  we  cannot 
limit  the  grasp  of  the  execution. 

2.  At  the  same  time  and'  place  at  which  the  defendants 
executed  and  delivered  the  note,  they  signed  an  agreement 
purporting  to  be  between  them  and  the  plaintiff  and  by  which 
the  plaintiff  sold  to  them  his  interest  in  a  breaker,  machinery 
in  and  about  the  breaker  and  mines  ih  Carbondale,  together 
with  all  horses,  mules,  harness,  wagons,  mine  cars,  tracks,  lum- 
ber, timber,  props  anc  all  property  belonging  to  sdid  mines; 
al5o  stock  of  goods  in  store  on  South  Church  street,  together 
with  the  fixtures  for  the  sum  of  $24,355.90,  said  money  to  be 
paid  by  the  defendants  as  follows:  "The  sum  of  twenty-five 
cents  per  ton  upon  all  coal  mined  upon  said  tract  shall  be  paid 
to  the  party  of  the  second  part  (plaintiff)  to  apply  upon  said 
indebtedness  and  agree  to  mine  ai  least  twenty-five  thousand 
tons  per  annum  from  this  tract  and  to  pay  the  party  of  the 
second  part  the  sum  of  five  hundred  and  twenty  dollars  and 
eighty-three  cents  each  and  every  month  until  the  whole  in* 
iiebtedness  is  paid  in  full  with  interest  from  this  date.**  The 
plaintiff  never  igrred  this  instrument  but  it  was  delivered  to 
his  agent,  Mr.  Kea^,  who  transacted  :he  business  for  him, 
and  possession  of  the  property  mentioned  was  given  to  the 
defendants.  U.uder  such  circ'uifnstances  it  was  not  necessary 
for  the  plaintiff  "to  sign  it.  The  acceptance  and  retention 
thereof  by  his  agent  was  equivalent  to  an  acceptance  by  him- 
•self  just  as  much  as  the  acceptance  by  hi**  agent  of  the  note 
was  his  acceptance.  Hecannot  enforce  one  without  due  ref- 
erence to  the  other.  With  the  note  it  constitutes  the  defen* 
danis-side  of  the  contract.  The  note,  like  the  agreement, 
bears  date  August  17,  1888,  and  is  for  the  jsum  of  $24,353.90 
but  instead  of  be«ng  payable  in  monthly  instalments  in  sums 
of  $520  83  each,  the  ■  entire  sum  is  made  payable  one  day  after 
dale.  There  is  no  default  ckuse  in  the  agreement  but  the 
note  supplies  this  and  when  the  -defendants  failed  to  make 
payment  of  the  monthly  instalment  the  plaintiff  was  at  liberty 
to  resort  to  the  remedy  afforded  by  the  n  te.  Nothing  was 
p  li J  by  ihe  defendants  on  the  note  or  agreement  and  on  the 
2Gih  of  Mdrclj,' KS89,  the  plaintiff  caused  cxecu:ion  to  issue  on' 
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the  judgment  which  had  been  entered  on  the  note  for  the  en- 
tire amount.  Soon  thereafter  the  defendants  turned  over  to 
the  plaintiff  a  qheck  for  $1351.58  and  assigned  divers  book  ac- 
counts amounting  to  $5226.83.  This,  however,  as  appears  from 
the  weight  of  the  evidence,  was  not  to  apply  to  the  original 
indebtedness,  but  to  enable  them  to  pay  other  debts  due  by  the 
defendants*  firm  for  labor,  etc. 

3.  The  evidence  does  not  disclose  any.  act  or  word  of 
persuasion  on  the  part  of  the  plaintiff  to  induce  Mr.  Williams 
to  embark  in  the  enterprise^  as  would  prevent  the  plaintiffs 
recovery.  The  very  vague  and  indefinite  statement  that  he, 
Williams,  would  lose  nothing  if  he  became  a  member  of  defen- 
dant firm  amounted  to  nothing.  No  misrepresentation  was 
made  and  ho  fraud  was  practiced  on  him  by  the  plaintiff  or 
"his  agent.  On  the  contrary  the  plaintiff  seems  to  have  acted 
in  good  faith  and  with  great  liberality. 

After  a  careful  examination  of  all  the  evidence  we  fail  to 
find  any  defense,  legal  or  equitable,  to  the  judgnient  or  execu* 
tion. 


In  Re  :  Annexation  of  Part  of  Carbondale  Township 

TO  City  of  Carbondale. 

(Quarter  Srssians  of  Lackawanna  County^  May  ^7,  l88g.) 

m 

annexation  of  lands  to  .a  city — requirements  of  peti- 
tion to  Al^NEX. 


Theportlon  of  the  Act  of  04  May,  1887,  fequiring  the  petition  for  tbd 
tion  of  certain  lands  to'acitj  to  be  signed  by  three-fifth^  of  the  icuoaMs  MuMtanU 
of  the  district  propoaed  to  be  annexed  is  not  sni&ciently  complied .  with  by  a  peti^ 
tion  purport!  ug  to  be  signed  by  three-fifths  of  the  taaxibUs  of\he  district 

.An  agreement  of  counsel  on  the  appeal  that  the  rf^gners  wwe  in  fact  taxable 
Inhabitants  of  the  district  does  not  cure  this  defect  in  the  record. 

Where  the  petition  declares  the  proceedings  to  be  b^sed  upon  a  certain  Act 
of  Assembly  and  is  defective  according  to  that  act,  the  petitioners  cannot  fall  back 
upon  an  ea:  lier  act  under  which  the  petition  would  be  good;  even  though  the  later 
act  has  been  declared  unooustitutional. 

Appeal  of  Township  of  Carbondale  from  ordinance  annex- 
ing certain  of  its  lands  to  Carbondale  City. 

No.  38  January  S.,  1*888. 
G.  H.  Squier  for  appellant, 
y.  E,  Burr  for  appellee.  . 

AkchbalDj  p.  Jr^  The  Act -of  24  May,  1887,  (P.  L.  204) 
authorized  the  annexation  tq  a  city  of  any  part  of  a  township 
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lying  adjacent  thereto  upon  the  petition  of  three-fifths  of  the 
taxable  inhabitants.  It  is  contended  that  the  present  proceed- 
ings for  annexation  cannot  be  sustained  because  the  petition 
on  which  they  are  based,  upon  its  face,  appears  to  have  been 
made  by  three- fifths  of  the  taxables  and  noc  by  three-fifths  of 
the  taxable  inhabitants.  There  is  a  w^ry  material  difference 
between  the  two  terms,  and  the  omission  must  be  regardtd  as 
fatal.  The  proceedings  in  every  such  case  are  purely  statutory 
and  the  requirements  of  the  statute  must  be  strictly  followed. 
This  is  a  jurisdictional  question  and.  we  cannot  overlook  it. 
The  city  councils  had  no  authority  to  act  upon  the  petition 
presented,  because  it  was  not  presented  by  taxable  inhabitants, 
but  merely  by  taxables  o,f  the  township.  It  is  true,  that  it 
has  been  agreed  by  the  counsel  of  the  contending  parties  that 
the  petition  was  in  fact  signed  by  the  requisite,  number  of  tax- 
able inhabitants,  but  I  do  not  see  how  this  can  now  be  import- 
ed into  the  record,  The  duty  of  the  court  in  the  premises,  as 
defined  by  the  act  in  question  is  to  examine  and  inquire 
whether  the  proceedings  appear  to  have  been  in  conformity 
with  law,  and  only  when  so  found,  to  approve  the  same. 
While  the  manner  in  which  the  case  is  brought  before  us  is 
denominated  an  appeal,  we  merely  review  the  proceedings  of 
the  city  councils.  What  is  not  there  found  cannot  be.  suppli- 
ed here.  The  result  is  that  the  proceedings  for  annexation  of 
the   territory   described    in  the   petition  must  be  set  aside. 

(June  4,  1888.)  

The  Act  of  z^  May,  1887,  having  been  declared  uncon- 
stitutional, the  City  of  Carbondale  petitioned  for  a  re-argument. 

Archbald,  p.  J.  This  proceeding  according  to  its  terms 
was  based  upon  the  Act  of  24  May,  1887.  It  was  found  de- 
fective according  to  that  act  and  was  thereupon  set  aside.  It 
is  now  claimed,  however,  that  the  act  of  1887  has  been  declar- 
ed unconstitutional  and  that  hence  the  petition  should  be 
judged  by  the  provisions  of  the  preceeding  act  of  1874,  accord 
ing  to  which  it  would  be  good.  We  think,  however,  that  the 
reference  in  the  petition  to  the  act  of  1887,  precludes  the  peti- 
tioners from  now  resorting  to  the  other  act.  There  would  be 
virtue  in  such  a  recital  if  we  should  hold  that  it  meant  noth- 
ing, and  could  be  relied  upon  or  not  as  convenience  prompted. 

Let  the  former  order  setting   aside  the  proceedings  stand 
as  the  judgment  of  the  court. 
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Hill,  h  al  vs.  Stetler,  re  oL 

{Supreme  Court  ef  Pennsylvania^  May  2g,  i88g!) 

LIMITED    PARTNERSHIPS — LIABILITY — FORMATION. 

Where  a  joint  stock  association  was  formed  under  the  Act  of  June  2. 1874, 
and  a certiileate  prepared  giving  the  capital  stock  of  the  asroeiation^  the  names 
of  the  partnera,  the  amount  of  the  stock  subscribed  bj  each,  and  stating  that  the 
anbeeribed  stock  was  **to  be  paid  on  theezecvtion  hereof."  Hdd^  that  the  pa  j* 
ment  of  the  subscribed  stock  should  have  been  made  before  the  oertiflcale  was  re- 
«orded  and  as  it  was  not  done  the  members  were  not  entitled  to  the  (irotection  of 
act  but  were  liable  as  general  partners. 

The  court  requires  absoiure  good  faith,  and  an  honest  compliance  with  the 
law  from  those  who  elaiia  exemption  from  individual  liability  as  mombers  of  a 
joint-stock  association. 

Some  osonegr  most  be  actually  paid  into  the  organisation  before  it  has  aright 
to  begin  business. 

Error  to  Court  of  Common  Pleas  of  Lackawanna  county. 

The  defendants  were  sued  in  assumpsit  as  copartners  doing 
business  as  the  Amity  Coal  Company,  Limited.  A  non  suit 
was  granted  on  the  groiind  that  they  were  not  not  liable  as 
.general  partners  but  were  protected  by  proceedings  taken  by 
them  under  the  Act  of  June  2,  1874,  relating  tb  limited  part- 
nership. The  plaintiffs  bring  error.  The  material  facts  are 
stated  in  the  opinion, 

Willard  &  Warrtn,  C.  H.  IVells.ior  plaintiffs. 

W.  H,  /essupy  /.  G.  Johnson^  IV,  Strot^f;^  for  defendants. 

Williams,  J.  The  persons  comprising  a  partnership  may 
agree  with^ach  other  to  invest  ^certain  fixed  sum  in  the  com* 
mon  venture,  and.  no  more.  Such  an  agreement  may  limit  the 
interest  of  each  in  the^  property  and  profits  of  the  firm,  but  it 
will  not.  limit  the  liability  of  a,ny  for  the  firm  debts.  -  Each 
member  wall  be  liable  individually  for  the  entire  indebtedness 
of  the  firm. ,  The  act  of  1874  was  passed  to  relieve  against  the 
risk  and  inconvenience  attending  general  partnerships,  by 
providing  a  mode  by  which  individuals  might  invest  a  fixed 
sum  in  a  business  enterprise  without  liability^to  loss  beyond 
the  sum  so  invested.  The  method  provided  is  the  creation  of 
a  new  artificial  person  to  be  called  a  joint-stock  association 
having  some  of  the  characteristics  of  a  partnership  and  some 
of  a  corporation.  Th«  process  by  which  this  new  organiza- 
tion^ is  brought  into  business  existence  is  plainly  laid  down  in 
the  statute.  Three  or  four  persons  may  agree  to  form  such 
an  association.  They  must  put  their  agreement  in  writing,  in 
the  form- not  of  a  contract  with  each  other,  but  of  a  certBcate 
lor  the  information  or  the  public.     This  must  be  signed  by 
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every  member  of  the  association,  and,  as  a  further  assurance 
of  its  truth,  it  must  be  acknowledg^ed  by  them.  It  must  set 
out  among  other  things,  the  names  of  the  persons  uniting  in 
the  enterprise,  and  the  name  by  which  the  new  artificial  per- 
son is  to  be  .known ;  the  total  capital  subscribed,  and  the 
amount  subscribed  by  each  member,  and  a  statement  showing 
when  and  how  it  is  to  be  paid.  When  the  certificate  has  been 
prepared,  signed  and  acknowledged,  and  when  the  payment  of 
the  capital  into  the  treasury  has  been  made  in  accordance 
with  its  terms,  the  preliminary  work  of  organizing  is  complet- 
ed and  the  association  is  ready  to  be  called  into  life  by  the 
organic  act, — the  recording  of  the  certificate.  This  gives  it 
existence  and  a  name  in  the  business  world.  Thencefor- 
ward the  promoters  cease  to  act  as  individuals  or  as  partners 
in  the  common  business,  but  through  and  in  the  name  and 
upon  the  credit  of  the  jointstock  association.  When  the  as- 
sociation enters  upon  its  life  it  should  have  in  its  treasury  the 
capital,  or  so  much  thereof  as  the  recorded  certificate  endows 
it  with  at  the  outset,  and  the  balance  remaining  unpaid  in  ac- 
cordance with  the  terms  of  the  certificate  should  appear  upon 
the  stock  subscription  book  provided  for  by  the  act,  so  that  a 
creditor,  or  any  one  interested  to  know,  could  determine 
whether  and  to  what  extent  the  new  business  agency  was  en- 
titled to  credit.  In  the  case  of  business  corporations  the  cer- 
tificate that  at  least  lo  per  cent,  of  the  subscribed  capital  has 
been  paid  in.  goes  to  the  governor,  and  he  then  issues  letters 
patent,  which  impart  life  to  the  corporation.  In  the  case  of  joint- 
stock  associations  the  members  are  trusted  by  the  law  to  certify 
directly  to  the  public  without  ihe  intervening  agency  of  the 
governor,  and  thus  to  .give  life  to  their  own  creature.  Under 
such  circumstarices  the  courts  should  require  absolute  good 
faith,  an^d  an  honest  compliance  with  the  law  from  those  who 
claim  exemption  from  individual  liability  as  members  of  a 
joint-stock  ^association.  If  no  capital  has  been  put  into  the 
concern, — no  actual  cash  with  which  to  begin  business, — it  has 
no  right  to  begin  business.  The  subscribers  have  no  right  to 
record  the  certificate,  and  to  do  so  is  a  fraud  upon  the  law  and 
a  fraud  upon  the  public-  We  do  not  say  that  the  entire  capi- 
tal must  be  paid  down  ;  the  law  does  not  say  so,  but  seems  to 
contemplate  a  payment  by  instalments.     What  we  do  say  is, 

that,  until  some  part  of  the  capital  has  been   paid  in  confor* 
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mity  with  the  certificate,  the  recording  of  the  certificate  is  not 
authorized  by  the  law;  and  can  give  no  business  life  to  the 
limp  and  empty  prank-work  of  the  association.  In  analogy  to 
the  business  corporations  of  the  state,  lo  per  cent,  of  the  sub- 
scribed capital  would- seem  to  be  the  minimum'amount  to  be 
actually  provided  for  and  paid  into  the  treasury  before  the  re- 
cording of  the  certificate,  which,  as  we  have  already  said, 
should  show  the  times  of  subscription  truly,  and  should  be 
complied  with  fully  and  honestly  before  it  goes  upon  the  rec- 
ord. This  was  substantially  said  when  this  case  was  before 
us  one  year  ago.  A  fresh  examination  of  the  subject,  aided 
by  an  elaborate  re-argument,  has  not  persuaded  us  that  we 
were  in  error  in  the  views  then  expressed 

Turning  now  to  the  facts  of  this  case,  they  seem  to  leave 
us  no  alternative  under  the  salutary  rule  laid  downj  This  cer- 
tificate. When  prepared,  put  the  capital  stock  at  $25.cxx>.  It 
gave  the  names  of  the  subscribers,  and  the  amount  of  stock 
subscribed  by  each.  In  obedience  to  the  statutory  require- 
ments to  state  when  and  how  the  subscribed  stock  was  to  be 
paid,  it  stated  :  "To  be'paid  on  the  execution  hereof."  Now, 
the  first  thing  to  be  done  was  to  execute  the  certificate.  Aft- 
er that  was  done  it  was  acknowledged  to'  as  an  assurance  of 
its  truth.  Then  it  was  to  be  recorded  as  the  certificate  of 
those  signing  it,  made  to  the  public,  that  its  provisions  have 
been  complied  with.  The  recording  of  the  certificate  was 
therefore  a  distinct  affirmance  that  the  capital  to  be  paid  on 
its  execution  had  been  paid,  and  that  the  association  was  en- 
titled to  the  credit  which  its  capital  should  command.  The 
fact  was,  however,  that  neither  of  the  stockholders  paid  one 
cent  on  the  execution  of  the  certificate,  nor  at  its  acknowledg- 
ment, nor -when  it  was  recorded,  nor  yet  when  they  began  busi- 
ness in  the  name  of  the  association.  It  is  useless  to  argue 
that  such  conduct  is  a  compliance  with  the  requirements  of 
business  honesty.  We  speak  of  the  facts  as  they  appear  upon 
this  record.  The  case  goes  back  for  a  new  triak  If  upon  such 
trial,  with  attention  directed  to  this  point,  a  different  showing 
in  made,  and  the  facts  necessary  to  a  legal  organization  are 
made  to  appear,  the  case  may  be  taken  out  from  the  operatioir- 
of  the  rule ;  but  on  the  facts  before  us  we  hold  that  the  sub. 
scribers  to  the  stock  in  this  association,  by  reason  of  this  dis- 
regard of  the   law  under  v/hich   they  attempted  to   organize, 
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acquired  no  rights  under  it.  but  became  liable  as  general  part- 
ners for  all  debts  contracted  in  the  name  of  the  association. 
Nor  do  we  see  our  way  clear  to  relieve  one  who  bought  an  in- 
terest in  the  concern  months  afterwards,  and  honestly  put  his 
money  into  its  business.  Like  one  buying  into  an  ordinary 
mercantile  partnership,  he  was  bound  to  inquire  into  the  or 
ganization  and  condition  of  the  concern  in  which  he  was  about 
to  invest  his  money.  The  order  heretofore  made,  reversing 
the  judgment  of  the  court  below,  remains  in  full  forte. 
Paxson,  C.  J.,  and  Mitchell,  J.,  dissent. 


Estate  of  Luke  M.  Visick. 

{Orphan's  Court  of  Lackawanna  County^  April  /p,  1886.) 

CAUSES  FOR  REMOVING  A  GUARDIAN. 

The  mere  fact  that  a  goardian  ha?  removed  from  the  county  is  not  sufficient 
to  warrant  his  discharge. 

Demurrer  to  answer  of  guardian  on  proceedings  for  his 
removal. 

A.  D,  Deany  for  estate. 

H.  M,  Edwards^  for  guardian. 

Archbald,  p.  J.  This  demurrer  raises  the  question  of  the 
sufficiency  of  the  respondent's  answer.  The  petitioner  also 
presses  us  to  go  further  and  upon  it  determine  the  whole  con- 
troversy. To  take  this  step  and  decide  in  favor  of  the  peti- 
tioner, however,  it  must  appear  by  the  whole  record  that  he  is 
entitled  to  the  decision. 

Two  grounds  are  principally  urged  for  the  removal  of  the 
guardian. 

•I.  Neglect  of  his  duties.  2.  Removal  by  him  from  this 
county  and  the  delegation  of  his  duties  to  another.  The 
answer  substantially  denies  the  first  charge.  To  that  extent  it 
is  a  sufficient  answer.  The  second  charge,  however,  is  not  met 
by  the  respondent,  but  I  am  not  prepared  to  say,  notwithstand- 
ing the  decision  in  Hanobesfs  Est.,  32  Leg.  Int.,  135,  that  mere 
removal  from  the  county  is  sufficient  to  warrant  the  discharge 
of  a  guardian  from  his  trust.  Accompanied  by  other  things  it 
might  be.  The  only  ground  sufficient  of  itself  to  warrant  a 
removal  of  this  guardian  is  thus  met  by  the  answer.  I  cannot 
therefore  as  the  case  stands  decide  in  favor  of  the  petitioner. 


LACKAWANNA  JURIST.  1 37 

nor  can  I  on  the  other  hand  while  the  second  charge  has  not 
been  met  determine  that  a  proper  ground  of  removal  may  not 
exist.  In  so  far  as  the  respondent  has  failed  to  make  answer 
fully  to  the  matters  complained  of,  his  answer  is  insufficient; 
To  this  extent  the  demurrer  should  be  sustained,  but  with  leave 
for  the  respondent  to  make  further  answer. 

Demurrer  sustained,   with    leave   to   the  respondent   to 
answer  over. 


Commonwealth  ex  rel,  vs.  Susquehanna  Coal  Co* 
(Court  of  Common  Pleas  of  Luzerne  County,  Jan,  28th,  i8Sg) 

SEPULTURE — MANDAMUS. 

Xbe  ooramon  law  casts  the  daty  of  providing  sepalture  and  of  carrying  to 
the  grave  the  dead  body,  decently  covered,  npoo  the  person  under  whose  roof  the 
death  takes  place. 

The  right  of  the  next  of  kin  to  bury  the  corpse  and  to  preserve  its  remains, 
is  a  l^;al  right  which  the  courts  of  law  will  recognise  and  protect. 

There  is  no  right  of  property  in  a  dead  txxly,  using  the  word  in  its  ordinary 


Mandamus  lies  where  it  appears;  first,  that  the  relator  hai  a  clear  legal  right 
to  the  performance  of  a  particular  act  or  duty  at  the  hands  of  the  respondent,  and 
eecond,  that  the  law  affords  no  other  adequate  or  specific  remedy  to  secure  the  en- 
forcement of  the  right  and  the  performance  of  thtf  duty  which  it  is  sought  to  ooerosk 

The  writ  of  mandamus  will  never  be  granted  to  compel  the  specific  perform 
mfince  of  an  application  where  it  is  apparent  that  the  attempt  would  prove  unavail- 
ing and  impossible  of  attainment. 

Hon.  IV.  H.  Mines,  Gustav  Hahn,  for  relator. 

Hon.  H.  W.  Pahner,  J.  Vdughan  Darling,  for  respondent. 

The  body  of  the  relator's  son  was  -entombed  by  a  cave-in 
of  defendant's  mine.  A  mandamqs  was  taken  to  compel  the 
defendant  to  deliver  the  body*  to  the  relator. 

Rice,  P.  J.  Upon  a  rule  to  show  cause  why  a  mandamus 
should^not  issue,  the  usual  practice  is  to  consider  only  the  facts 
alleged  in  the  petition;  but  the  defendant,  having  filed  their 
answer  as  if  an  alternative  writ  had  issued^  and  the  whole  ques- 
tion as  to  the  appropriateness  of  the  remedy  arid  the  suffi- 
ciency  of  the  answer  having  been  argued,  we  shall  proceed  to 
dispose  of  the  case  as  if  an  alternative  writ  had  formally  issued. 

So  universal  is  the  right  of  sepulture  that  the  common 
law,  as  it  seems,  casts  the  duty  of  providing  it,  and  of  carrying 
to  the  grave  the  dead  body,  decently  covered,  upon  the  person 
under  whose  roof  the  death  takes  place  ;  for  such  person  cannot 
keep  the  body   unburied    nor   do   anything   which   prevents 


13*  LACKAWANNA  JURIST. 

Christian  huri^il;  he  cannot,  therefore,  cast  it  out  so  as  to  ex- 
po:»e  the  body  to  violation  or  to  offend  the   feeling  or  injure 
the  health  of  the  living,  and  for  the  same  reason  he  cannot  , 
carry  the  dead  body  uncovered  to  the  grave.     (Wynkoop  vs. 
Wynkoop,  42   Pa.  293.     Reg.  vs.  Stewart^  12  A.  &  E.  773.)     In 
England,  burial  in  a  parish  church  yard  is  a  common  law  right 
inherent  in  the  parishoners,  but  the  mode  of  burial  is  of  eccles- 
iastical cognizance  and  therefore  the  Court  will  refuse  a  man- 
damus to  inter  the  body  of  a  parishoner  in  an  iron  bound 
coffin.    (Rex.  vs.  Coleridge^  2  B.  &  Ad.  806.)     Or  to  compel  a 
rector  to  bury  the  corpse  of  a  parishoner  in  a  vault  or  in  any 
particular  part  of  a  church.    {Exfarte  Blackmore,  i  B.  &  Ad. 
122.)     The  right  of  the  next  of  kin  to  buy  the  corpse  and  to 
preserve  its  remains  is  a  legal  right  which  .the  courts  of  law 
will  recognize  and  protect.    {Report  of  Hon.  Samuel  B.  Rug- 
gles  referred  to  with  approval  in  Wynkoop  vs.  Wynkoop,  supra.) 
There  is  no  right  of  property  in  a  dead  body  using  the  word 
in  its  ordinary  sense  ;  but  there  is  a  duty  imposed  by  the  uni- 
versal   teelings  of  mankind   to   be  discharged  by  some   one 
towards  the  dead,  a  duty,  and  we  m<iy  say  also  a  right  to  pro- 
test from  violation  ;  it  may  therefor  be  considered  a  guasi  pro- 
perty, and  it  would  be  discreditable  to  any  system  of  law  not 
to  provide  a  remedy  in  any  such  case.     (Pierce  vs.  Proprietors, 
&c..  10  R.  I.  227.) 

If  the  undisputed  facts  were  that  the  relator's  son,  while 
employed  in  the  mine  of  the  defendant  company,'  was  killed 
through  their  negligence,  it  would  be  their  duty  to  deliver  up 
his  body  to  the  relators  for  burial  according  to  the  rites  of  the 
church  and  community  to  which  they  belong.       In  view  of 
what  has  been  heretofore  said,  this  would  be  in  the  nature  of  a 
public  duty,  and  the  specific  legal  right  to  have  that  duty  per- 
formed would  be  in  the  next  of  kin.      If  the  defendant  com- 
pany intentionally  and  wilfully  refused  to  perform  it,  it  would 
be  a  reproach  to  the   law   if  there   were  no  remedy,  legal   or 
equitable,  by  which  they   could   be  compelled  to  do  so.      Al- 
though the  precise  question,  so  far  as  we  can  discover,  is  a  new 
one  i-n  this  country,  we  are  not  prepared  to  say  that  in  such 
case  mandamus  would  not  be  a  proper  remedy.      Mandamus 
lies  where  it  appears ;    first,  that  the  relator  has  a  clear  legal 
right  to  the  performance  of  a  particular  act  or  duty  at   the 
bands  qf  the  respondent,  and  second,  that  the  law  affords  no 
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Other  adequate  or  specific  remedy  to  secure  the  enforcement 
of  the  right  and  the  performance  of  the  duty  which  it  is  sought 
to  coerce.  (High  on  Ex.  Leg.  Rem.,  Sec.  10.)  It  is  very  cer- 
tain that  there  is  no  other  legal  remedy.  Possibly  equity  would 
have  jurisdiction  but  is  it  held  not.  to  oust .  the  jurisdiction 
of  the  common  law  court  to  proceed  by  mandamus.  {Com,  vs. 
Commissioners^  32  Pa.  223;  Phoenix  Iron  Co,  vs.  Com,^  113  Pa. 

523. 

Where  a  jailor  refused  to  deliver  up  the  body  of  a  person 

who  had  died  while  a  prisoner  in  execution  in  his  custody  to 
the  executors  of  the  deceased  unless  they  would  satisfy  certain 
claims  made  against  the  deceased  by  the  jailor,  the  court  is- 
sued a  peremptory  mandamus  in  the  first  instance  command- 
ing that  the  body  should  be  delivered  up  to  the  executoi3. 
{Rex,  vs.  Fox^  2d.Q.  B.  247.)  But  this  is  not  the  case  of  a  wil- 
ful and  intentional  refusal  to  deliver  up  the  body  to  the  rela- 
tors for  interment,  even  according  to  their  own  statement, 
but  of  a  failure  to  make  such  **proper,  persistent  and  skillful 
effort**  as  they  think  they  might  make  and  ought  to  be  made, 
for  the  recovery  of  the  body  from  the  mass  of  culm  and  sand 
in  which  it  was  entombed  by  the  cave-in  of  the  defendant's 
mine.  But  what  specific  thing  had  ought  to  be  done  in  ad- 
dition to  what  has  been  done  is  not  -stated,  although  it  is  al* 
ieged  **that  it  is  practicable  to  reach  and  remove  the  said  body 
from  said  mine  and  .to  deliver  the  same  to  said  relators."  It 
is,  at  the  best,  a  matter  of  .  speculation  whether  it  is  practica- 
ble to  reach  the  bodies  of  these  unfortunate  men,  and  assum- 
ing the  facts  stated  in  the  answer  to  be  true,  further  search 
would  be  extremely  dangerous.  How  then  can  it  be  said  that 
the  relators  have  a  clear  legal  right  to  have  such  further  search 
made.  The  law,  as  we  have  shown,  recognizes  the  right  of  the 
dead,  if  that  expression  is  proper,  to  a  decent  burial.  It  also 
recognizes  the  natural  and  proper  feelings  of. the  living  relatives 
in  that  regard,  but  this  right  is  not  paramount  to  all  other  con- 
siderations, as,  for  example  in  this  case,  the  danger  to  the 
mine,  to  the  men  employed  in  the  search  and  to  other  men 
employed  in  the  mine.  In  this  connection  we  refer  to  the 
ofler  of  the  relators  to  conduct  the  work  of  further  search  at 
their  own  risk  and  expense.  The  answer  is  that  the  statement 
is  irrelevant  at  this  time  and  further  this  offeri.  even  if  the 
court  could  act  on  it,  does  not  answer  the  objection  as  to  the 
dangers  to  the  mine  and  to  other  men  employed  therein. 
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It  is  a  fundamental  principle  of  the  law  of  mandamus 
that  the  writ  will  never  be  granted  in  cases  where,  if  issued,  it 
would  prove  unavailing;  and  wherever  it  is  apparent  to  the 
court  that  the  object  sought  is  impossible  of  attainment  either 
throught  want  of  power  on  the  part  of  the  persons  against 
whom  the  extraordinary  jurisdiction  of  the  court  is  envolwd 
or  for  other  sufficient  causes,  so  that  the  granting  of  the  writ 
must  necessarily  be  fruitless,  the  court  will  refuse  to  interfere. 
(High  Ex.  Leg.  Rem.  Sec.  14.)  Impossibility  of  obedience  is 
a  sufficient  return.  (Shortt  on  Information,  Mandamus,  etc., 
page  290.)  The  propriety  of  issuing  a  writ  of  mandamus  de- 
pends in  part  upon  the  character  of  the  acts  to  be  enforced. 
A  court  should  never  attempt  to  compel  the  specific  perfor- 
mance of  an  application  where  it  is  apparent  that  the  attempt 
would  prove  unavailing.  (2nd  Morrawitz  on  Cor.  §  1 134..)  The 
court  will  not  graht  a  mandamus  unless  convinced  that  it  will 
be  practically  effective  and  secure  the  object  aimed  at. 
(Shortt  on  Information,  Mandamus,  etc.,  pages  227  and  246.) 

If  the  defendant  company  owes  to  the  relators  any  duty 
which  the  law  can  enforce,  it  is  manifest  that  it  is  not  the 
absolute  duty  to  recover  the  dead  body  of  their  son  and  re- 
score  it  to  them,  for  it  is  by  no  means  certain  that  that  can  be 
done,  but  to  permit  them  to  search  for  and  recover  the  body, 
or,  declining  that,  to  make  reasonable  efforts  to  do  so  themsel- 
ves. As  the  owners  of  the  mine  are  responsible  to  the  men 
employed  there,  some  discretion  must  necessarily  be  allowed 
to  them.  Conceding  that  their  discretion  as  to  what  measures, 
for  the  recovery  of  the  body  are  safe  and  practicable  is  review- 
able by  the  court,  it  is  manifest  that  there  is  no  absolute  duty 
to  carry  on  the  search  in  spite  of  probable  dangers  to  the  mine 
and  meii  employed.  We,  of  course,  cannot  determined  at 
this  time  the  truth  of  the  facts  alleged  in  the  answer,  but  if 
such  efforts  have  been  made  by  the  defendant  company  as 
are  therein  set  forth,  acting  as  they  have  under  the  advice  of 
competent  and  disinterested  miners,  engineers  and  the  mine 
inspector,  the  court  would  not  be  warranted  in  compelling 
them  to  do  more. 

The  respondent  having  filed  their  answer  as  if  an  alterna- 
tive writ  had  issued,  the  same  is  adjudged  sufficient  in, law  and 
peremptory  mandamus  is  refused. — Luz.  Leg,  Reg. 
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Mulligan  vs.  Shea  et  aL 

{Coninion  Pleas  of  Lackawanna  County ^  August  /p.  t88g.) 

SEPARATE  EARNINGS  OF  MARRIED    WOMEN— FAILURE  TO    RE!- 

CORD  PETITION. 

Where  «  nuirried  woman  present«d  her  petition  to  the  colirt  for  wpitratd 
ectminga  under  the  act  of  S  April,  1873,  a-^d  the  Court  directed  it  to  be  marked  filed « 
and  recorded  in  the  recorder's  oflBice,  but  it  appeared  that  it  was  nerer  so  recorded^ 
Held,  that  such  married  woman  was  nevertheless  liable  for  the  debts  C()ntracte<l 
by  her  in  the  proeecution  of  the  busiuees  from  which  her  separate  earnings  arose. 

Sucb  petition.  like  an  Unrecorded  deed,  is  valid  and  binding  onljr  as  td 
those  who  had  actu&l  knowledge  or  notice  of  it,  but  when  redorded,  is  notice  to 
all  the 'world. 

A  plaintiff,  to  charge  a  married  wonlan  by  a  Judgment  in  an  actidn  on  con^ 
tract,  should  bring  his  case  w.thin  one  of  the  exceptions  to  the  general  rule  of  li. 
married  woman^s  non-liability  upon  contract,  but  where  the  declaration  contains 
ho  averment  respecting  the  driginof  the  debt,  the  etfect  of  h  plea  ofooverture 
may  be  avoided  by  a  replication  setting  forth  the  special  cif-curastanCeB  which 
make  her  liabla 

Scire  facias      No.  409  Oct.  T.,  1884* . 

Exceptiqns  to  report  of  referee. 

M,  M,  UVclle,  H  A  Fuller,  T.  F,  McCourt,  fof  plaintiff. 
P,  W.  Connolly,  J,  Alton  Davii,  for  defendants. 

GUNSTER.  J.  The  principal  question  raised  by  the  ex^ 
ceptions  is  whether  a  nflarried  woman,  who  has  presented  hei* 
petition  to  the  Court  of  Common  Pleas,  under  the  Act  of  3d 
April.  1872,  stating  her  intention  of  thereafter  claiming  the 
benefits  of  said  act,  and  which  the  court  directed  to  be  marked 
filed,  and  to  be  recorded  in  the  office  for  recording  deeds,  but 
which  was  not  so  recorded,  is  liable  to  be  sued  upon  her  con- 
tract made  in  the  prosecution  of  a  business  in  which  she  sub-* 
sequently  engages,  notwithstanding  the  fact  that  such  peti-» 
tion  was  not  recorded. 

That  she  is  liable  when  the  petition  is  reciorded  was  de- 
cided in  Bovard  vs.  Kettering,  loi  Pa,  181,  and  upon  the 
ground  that  inasmuch  as  the  act  by  implication  authorizes  a 
married  woman  to  engage  in  businessi  and  secures  to  her  the 
earnings  thereof  the  same  as  if  she  were  a /irwr  Wo  she  be* 
came  subject  to  duties  and  liabilities  in  sucfh  business  as  if  she 
were  2,  feme  sole,  From  the  necessity  of  the  case  her  liabilities 
are  co  extensive  and  commensurate  with  the  rights  which  she 
acquires  under  the  act,  and  she  is  liable  because  she  enjoys 
the  benefits  of  the  act.  It  is  important,  therefore,  to  detef- 
mine  when  she  becomes  entitled  to  the  benefits  of  the  act. 
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The  act  is  entitled  "An  act  securing  to  married  women 
their  separate  earningfs'*  and  the  first  section  provides  as  fol- 
lows*: •'That  the  separate  earning-j  of  any  married  woman  of 
the  State  of  Pennsylvania,  whether  said  earnings  shall  be  as 
wages  for  labor,  salary,  property,  business  or  otherwise,  shall 
accrue  to  and  inure  to  the  separate  benefit  and  use  of  said  mar-« 
ried  woman,  and  be  under  the  control  of  such  married  woman  in- 
dependently of  her  husband,  and  so  as  not  to  be  subject  legally 
10  ai.y  legal  claim  of  such  husband  or  to  the  claims  of  any 
creditor  or  creditors  of  such  husband,  the  same  as  if  such  mar- 
ried woman  were  ^  feme  sole\  provided,  that  in  any  suit  at  law 
or  in  equity  in  which  the  ownership  of  such  property  shall  be 
in  dispute,  the  person  claiming  such  property,  under  this  act, 
shall  be  compelled,  in  the  first  instance,  to  show  title  and 
ownership  in  the  same." 

This  is  clear  and  unambiguous  language,  and  if  nothing 
more  were  said,  nothing  more  would  be  required.  The  sec- 
ond section,  however,  requires  certain  things  to  be  done.  It 
is  as  follows:  "That  to  prevent  any  fraudulent  practices 
under  this  act,  before  any  married  woman  shall  be  entitled  to 
its  benefits,  she  shall  first  present  her  petition,  under  oath 
or  affirmation,  to  the  Court  of  Common  Pleas'  of  the  city  or 
county  where  she  resides,  stating  her  intention  of  thereafter 
claiming  the  benefits  of  this  act ;  whereupon  the  said  court 
shall  direct  her  petition  aforesaid  to  be  marked  filed,  and  to 
be  recorded  in  the  office  for  recording  deeds  for  such  city 
or  county ;  and  such  record  shall  be  conclusive  evidence 
of  the  right  of  said  married  woman  to  the  benefit  of  the 
first  section  of  this  act." 

There  is  nothing  in  this  language  expressly  requiring  her 
to  have  her  petition  recorded ;  all  it  expressly  requires  of  her 
is  that  she  present  her  petition  to  the  court.  It  is  then  the 
duty  of  the  court  to  direct  the  same  to  be  marked  -filed,  and 
to  be  recorded.  Such  record,  that  is,  as  we  understand  it,  the 
record  of  the  the  petition  when  recorded,  is  made  by  the  act 
conclusive  evidence  of  her  right  to  the  benefits  of  the  act. 
If  the  legislature  had  intended  that  the  recording  of  the 
petition  should  be  a  condition  precedent  to  her  acquisition 
of  these  benefits  it  would^  have  been  very  easy  to  say  so  and 
thus  make  the  record  the  t>nly  or  exclusive  evidence  of  her 
right  to  them,       The  words    "  conclusive  evidence"    leaves 
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the  act  open  to  the  construction  that  there  may  be  evidence 
of  her  right  which  is  not  conclusive.  The  provisions  relat- 
ing to  the  recording  of  the  petition  are  not  to  be  overlooked. 
They  were  inserted  for  a  wise  purpose  and  must  be  contin- 
ued so  as  to  serve  that  purpose.  A  practical  objection  to 
permitting  married  women  to  enjoy  their  separate  earnings 
was  the  temptation  to  fraudulent  practices.  The  obstacle 
in  the  way  of  the  enjoyment  was  the  burden  of  showing  title 
or  ownership.  The  purpose  of  the  second  section  of  the 
act  in  question  is  to  secure  to  married  women  their  separ- 
ate earnings  without  subjecting  them  to  temptation,  and  to 
furnish  them  with  evidence  to  favor  their  rights.  The  re- 
"^cording  provisions  are  to  be  construed  as  other  recording 
acts.  The  purpose  of  such  acts  and  of  recording  writings 
under  them  is  not  to  grant  or  transfer  property  or  rights, 
but  to  furnish  a  means  of  proof  and  to  give  notice.  When  the 
court  has  declared  her  petition  to  be  marked  filed,  and-  to  be 
recorded  in  the  office  for  recording  deeds,  a  married  woman 
is  armed  with  a  charter  of  emancipation.  Who  are  entitled  to 
notice  of  it,  in  order  to  prevent  fraudulent  practices?  Cer- 
tainly not  those  who  are  dealing  directly  with  her,  for  they 
are  bound  to  inquire.  Obviously  notice  must  be  brought 
home  to  those  who  are  to  be  affected  by  the  change  of  rights 
consequent  upon  her  intention  expressed  to  the  court,  and 
these  persons  are  her  husband  and  his  creditors. 

A  brief  statement  of  some  of  the  respective  rights  of 
husband  and  wife  will  make  this  plain.  At  common  law 
the  legal  existence  of  the  wife  was  merged  in  that  of  the 
husband,  and  what  she  had  became  his  and  liable  for  his 
debts.  The  act  of  1848  secured  to  her  the  ownership  and 
enjoyment  of  her  separate  property,  but  it  was  conditioned 
to  embrace  only  property  in  the  strict  sense  of  the  term. 
Her  earning'5,  the  result  of  her  own  industry  or  skill,  were 
held  not  to  be  within  its  protection.  They  belonged  to  the 
husband  as  before,  and  property,  purchased  and  paid  for  out 
of  her  own  earnings,  or  the  joint  earnings  of  herself  and  her 
husband,  belonged,  not  to  her,  but  to  her  husband,  and  was 
liable  to  seizure  and  sale  for  his  debts. 

Under  such  a  state  of  the  law  it  was  right  and  proper, 
when  it  was  proposed  to  vest  in  the  wife  the  right  to  secure  to 
herself  her  separate  earnings  to  her  separate  benefit  and  use. 
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and  to  be  under  ber  control ''independently  of  her  hilsf>ai#df 
and  so  4s  not  to  be  subject  to  any  leg^l  claim  of  such  husbahcf 
Or  to  the  claim  of  any  credrtor  or  creditors  of  such  husband^ 
the  same  as  if  such  married  woman  were  a  feme  sole^*  that  the 
husband  an(f  those  who  wer^  dealing   with  him   should  have 
some  notice  of  her  mtentioii  to  claim  such  benefit.     Otherwise 
the  right  to  the  earnings  would  be   transferred    from  the  hus- 
band to  the  wife«  secretly.     It  is  true  the   legislature   might 
have  given  married  women  this  right  unconditionally,  but  the 
relation  between  hii<%band  and  wife  is  so  intimate  and  transac- 
tions between  them  are  viewed  with   so  much  suspicion  that 
legislative  .wisdom  decreed  it  best  '*to  prevent  fraudulent  prac-^ 
tices/*  that  some  publicity  should  be  given  to  the  wife's  inten- 
tion to  claim  her  separate  earnings  and  that  she  should  have 
evidence,  free  from  suspicion,  with  which   to   prove  that   she 
claimed  the  right   to  her  sep -irate  earnings  before  adverse  in-^ 
terests  arose  or  had  accrued.  Under  the  first  section  of  the  act.- 
in  any  stiit  at  law  or  in  equity,  in    which  the  ownership  of 
such  property  shall  be  in  dispute,  the  person  claiming  such 
property,  under  the  act,  i»  compelled,-  in  the  first  instance,  tp 
show   title   and    ownership  in  the  same.      To  show   ^itle  or' 
ownership  to  such  property  a  married   woman  must  show  not 
only  that  it  is  her  separate  earnings,. or  the  result  thereof,  but 
also  that  the  right  to  it  is  ip   her^   and   not  in  the  husband. 
Ko  oile«Qan  (question  her  right  except  her  husbaud  or  her 
husband^s  creditors.     She  proves  her  right  by  showing  the  -pe- 
tition with  the  directions  of   the  court   thereon.      Her  hus- 
band and  his  creditors  nOay  or  may  not  have  had  knowledge 
of  her  intention  thus  publicly  expressed  to  the  court,  and  she 
be  thus  left  to  the  necessity  of- proving  knowledge  or  notice^ 
The  proof  of    her  right  n^ight  not  be    conclusive.      Notice 
ihight  be  denied  and    her  proof  contradicted,  but  if  the  pe- 
tition is  recor(}ed  in-  pursuance  of  the  direction  of  the  court 
"  the  record  shall   be   conclusive  evidence    of    the    right   of 
such  married  woman    to  the  benefit   of   the  first  section  of 
this  act."     In  other  words,  the  petition,   like  an  unrecorded 
deed,  is  valid  and   bidding  only  as  to  those  who  had  actual 
knowledge  or  notice  of  it,  but  when  recorded,  is  notice  to  all 
the  world.      We  think   these  views  are  in  accord  with   the 
Opinion  of  Judge  Rockefeller  in  Haupfs  Appeal  6,  C.  C.  R* 

^8j.    inasmuch  as  a  married  woman   may  acquire  the  ben- 
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efiu  of  the  aet  of  1872  without  recording  her  i^etition,  wd 
must  hold  on  the  authority  of  Bovard  tfs.  Kettering-,  supra,  that 
she  is  correspondingly  liable. 

Coujnsel  for  the  defendants  eontend  that  eVen  if  oui' 
conclusion  on  the  qustiorl  above  discussed  be  Correct,  the 
plaintiff  cannot  Recover  Judgment  on  thi^  sci.  fai  because  the 
record  of,  the  judgment  on  which  it  is  issued  does  not  dis- 
close a  cause  of  action  against  a  married  woman.  The 
answer  to  this  is  that  neither  does  the  retord  disclose  that 
she  was- a  married  woman«  As  a  general  rule  a  married  wo- 
man is  incapable  of  contracting  debts.  She  has  a  capacity 
and  corresponding  liability,  however)  in  exceptional  cases. 
These  may  be  indicated  in  a  general  way  as  the  Cases  men- 
tioned in  the  6th  and  8th  sections  of  the  act  of  I848,  cases 
where  ability  to  contract  is  necessary  to  the  use  and  enjoy- 
ment of  her  separate  estate,  [Sheidte  vs.  Weishlee  t6  Pa.^  ij/f./ 
Mufray  vs.  Kejl^s^  jj  A.,  jS^f  LippinCott  vi,  Hopkinss  57  Pa.i 
328),  and  cases  arising  under  the  act  of  ii'j2»  {Bavafd  vs* 
Kettering^  supra,)  A  plaintiff,  to  charge  her  by  a  judgment 
should  bring  his  case  within  some  one  of  the  exceptionsi 
Where  the  declaration  contains  no  averment  respecting  the 
origin  of  the  debt,  the  pleaof  coverture  is  a  good  answei* 
on  demurrer*  If  the  plaintiff  wishes  to  avoid  its'  effect  he. 
must  set  fofth  in  a  replication  the  .^p^cial  Circumstanced 
which  make  the  defendant  liable  notwithstanding  her  covers 
ture,  or  amend  his  declaration  so  as  to  Set  forth  these  cir^ 
cumstances.  {Afkrraj^  vs.  Keyei  AHd  ivife^  3S  Pd»*  384.)  When 
a  married  woman  contracts  k  debt  under  the  act  of  \tj2  sh^ 
tnay  be  sUed  as  if  she  Were  fefHe  soU  and  in  such  case  we  do 
not  think  it  is  necei^sary  to  set  forth  the  toVertirre  and  the 
facts  relied  Upon  m  evidence  of  it.  {Butke  vi.  iVitihee,  J  S.  &  R4 
t&Sg.)  The  seCond,  thii'd.  and  fourth  exceptions  arise  from  a 
confusion  of  ideas*  There  is  no  evidence  in  the  ckse  that 
Ann  Shea  wis  a  /emif  sole.  The  evidence  offered  by  the 
plaintrff  and  erroneously  rejected  by  the  feferee,  was  that 
Ann  Shea,  a  married  woman,  had  the  right  to  enjoy  her  Sep- 
arate earnings  as  if  she  had  been  a  fitne  ioU, 

The  plea  of  coverture  filed  by  the  defendants  is  atl  aveN 
ment  that  they,  the  defendants,  are  married,  and  not  that 
Ann  Shea,  at  the  time  she  is  alleged  to  have  contracted  the 
debt,  was  a  married  woman« 
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The  second,  third,  and  fourth  exceptions  are  dismissed, 
the  first  and  fifth  exceptions  are  sustained,  and  therefore,  as 
justice  requires  it,  the  report  of  the  referee  is  committed 
again  to  the  same  referee  fof  a  new  trial. 


Noo!^  vs.  TriE  CiTV  of  ScRanton. 

(ComfHon  Pleai of  Lackavfannd  CtHiHty^  August  ip,  iSSp.) 

EXEftCISfe    O*'   EMINENT  DOMAIN* 

Whete  a  dltji  irt  pnrioaiioe  of  an  otdinandB  entertfd  od  the  pUintiff s  land^ 
Without  agreeitifT  with  him  for  compensatioD  or  tendetihg  him  security,  and  oon- 
Mmcted  a  covered  aewer  along  the  bottom  Of  a  ravine,  across  the  sorfaoe  of  said 
land,  H^ld,  that  this  Constituted  a  taking  j/ro  idtUa  of  the  prlaintiiTs  property  b^ 
the  city. 

AU6i  that  the  dlty  iriu  ehtitled  to  ezdfisite  possttsiolt  of  the  property  taked 

by  it. 

AlsOt  that  the  o#nei'  wiUi  entitled  to  full  damages  for  the  ground  so  appro^ 

{>riated. 

aUci,  that  the  fadt  thilt  the  tAaiutilf  waived  his  oonstitiftional  fight  to  oust 
the  trespassefs,  luid  brought  suit  for  compensation,  divested  his  title  to  the  land 
knd  vteted  it  iU  the  <^ty. 

Action  in  trespass.  NO.  334,  November  Term,  i886.- 
kiile  for  si  rieW  trial. 

W.  //.  StdntoHy  lot  plaintiff* 
/.  I/.  Burns,  for  defendant* 

GUNSTER,  J.  In  pursuance  of  ordiftances,  the  Validity  of 
Which  is  iiot  denied,  the  city  constructed  a  poftion  of  the  sewer 
for  the  third  district,  on  and  across  the  plaintiff's  lot.  The 
channel  of  the  sewer  is  foUr  feet  Wide  \  the  walls  on  each  side 
are  three  feet  thick  and  the  whole  is  covered  with  stone  flag- 
ging and  this  again  with  eatth.  It  Was  constructed  in  a«favine 
but  on  the  surface  of  the  land  and  not  beneath  it.  It  is  a  sub- 
stantial structure,  of  a  permanent  nature^  designed  to  remain^ 
and  for  public  use.  We  can  reach  ho  other  conclusion  than 
that  these  facts  constitute  a  t^Vxng,  pro  taHiOy  of  the  plaintiff's 
property  by  the  city,  and  that  under  the  law,  the  city  is  entit- 
led to  the  exclusive  possession  of  the  pfoperty  taken  and  that 
the  exercise  of  that  right  rests  in  the  discretion  of  the  city. 
We  do  not  say  that  the  city  might  not  have  acquired  a  right 
to  construct  its  seWer  through  the  body  of  the  land  without 
Interfering  with  the  plaintiff's  enjoyment  of  the  surface  as  in 
the  case  of  lateral  mine  ways^  but  It  Is  certain  the  city  did  not 
do  so.    There  is  nothing  .  in  the  ordinance  of  the  actual  ton* 
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Itruction  of  the  sewer  to  indicate  that  the  plaintiff  should  have 
any  rights  on  the  land  occupied  by  the  sewer^  and  the  city  did 
not  take  the  necessary  steps  to  obtain  a  limited  right  beneath 
the  surface.  It  entered  the  plaintiff's  lot  in  violation  of  the 
fundamental  law.  No  agreement  was  made  With  him  and  no 
security  was  tendered  him  and  the  sewer  was  constructed  on 
the  surface  of  his  lot  in  the  face  of  his  protests*  He  waived  his 
constitutional  right  to  oust  the  trespasser  and  proceeded  for 
compensation  as  he  had  a  right  to  do.  This  divested  his  title 
and  vested  it  irt  the  dity  {MdCUnton  vs.  RaUtoad  Cox  66  Pa*  404,) 
and  the  city  cannot  diminish  or  decrease  the  compensation  to 
which  he  may  be  entitled  without  his  consent.  In  the  case  of 
Roanoke  City  ys,  BerkowitZi  80  Va.  616,  where  a  city  cohdemn- 
ed  property  for  the  purpose  of  constructing  a  sewer  or  drain 
through  it  and  passed  an  ordinance  giving  the  ownefs  a  right 
to  build  on  the  land  taken  provided  they  did  not  interfere  with 
the  drain,  it  was  held  that  the  damages  could  not  be  diminish- 
ed by  this  fact,  unless  the  owner  tigreed  to  the  condition. 

That  a  municipal  or  other  corporation  which,  by  virtue  of 
the  power  of  eminent  domain^  has  taken  private  property  lot 
public  use,  is  entitled  to  the  exclusive  possession  of  the  pro- 
perty taken,  if  such  possession  is  necessary,  is  too  well  settled 
to  need  discussion.  {RailtoadCompanif  vs.  Skinner^  19 Pa.  298 ; 
School  District  vs,  Copeland^  2  Gray  414;  Fiknw^,  Providence 
Gas  &  Water  Co.,  99  Pa.  63 k)  If  the  city  had  taken  only  th^ 
right  to  construct  the  sewer  in  question  a  certain  number  of 
feet  underneath  the  surface  as  was  the  case  in  TayUtv%,  BaltU 
more,  45  Md;  5^6,  the  right  to  possession  would  not  haVe  ex» 
tended  to  the  surface.  That  would  have  still  remained  in  the 
plaintiff  because  the  right  of  possession  cannot  be  (ixtended 
beyond  what  is  taken t 

We  think  the  case  w^  properly  tried  and  Submitted  and 
that  under  the  evidence  the  verdict  is  a  i-tfasonable  on^. 


Walsh  vs.  1  he  Borough  oi^  Olyphant* 

{CofkMdH  Pieas  of  LackoTJdaHna  CtfUHty,  Sitting  in  Equity ^  Au£^ 

ust  /pt  iSSff.) 

hiGilt   or  A    floROudH  to  reMoVS  ofiBTRUctiONft  raoNt 

ITS    8TREBTB. 
The  tstmn*  #UI  not  rMtrttin  a  BolvUgh  fitilii  l^moViilg  a  fttoM^  #aii  whioh 
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h  bnUt  npotf  and  1b  an  obrtruction  ta  a  ■treet  io  the  Boroock  itmtblfUmm0 
itB  renioyal  will  injure  priyate  propertj. 

the  title  of  a  municipal  corporation  to  the  soil  of  ite  •treetB  for  thoatf 
fftirpoMi  that  concern  the  puMitf  enjoymeiit  and  oonvenilBnce  is  paraMonnt  and 
exclurive,-  and  no  private  oceupancy  lor  whatever  tidke,  wbelber  adverte  or  per' 
MtBBive,  can  veet  a  title  inconsistent  with  iti 

Bill  in  equity.     No.  2,  October  Term,  1889. 
Rule  to  show  cause  why  preliminary  injunction   ^oukl 
ftot  be  cofitinued. 

IV,  h,  Stanton,  for  plalintiff. 
0'Btien,&  Kelly,  lot  defeitd^nC. 

:  Gi/i^STEr;  'J.  This  bill  is  brought  fd  festraifi  the  4cf- 
fendants  ffonJ  removing  a  stone  wafi  in  ^ront  of  plaintiff'^ 
premises  on  Ddnmore  Strcfet  in  the  Borottgh  of  Ofjrphant^ 
The  wall  was  erected  some  nine  years  ago.  The  defertdarits 
allege  that  it  is  on  the  public  highway  and  claim  the  right 
fo  remove  it  as  A  nuisanCfe. 

It  is  conceded  that  the  removal  of  the  wall  wifl  damagef 
the  plaintiff's  property,  but  the  only  question  ive  can  consid-* 
er  is  wtethef  it  is  on  the  ptiblic  highway,  and  of  this  the 
evidence  leaves  tfs  in  ho  doubt.  Mr.  Hull,  one  of  the  owners 
of  the  land  when  the  lots  were  laid  out  and  the  street  dedi- 
cated fo  public  use,  testifies  thdt  all  of  the  wall  is  out  on  the 
Street/  and  Mr.  Lawreiice  whd  recently  surveyed  the  line^ 
of  the  street  for  the  Borough  testifies  tbatt  the  Wall  is  ovei' 
nineteen  feet  out  on  the  street.  This  evidence  in  uncorttra- 
dictedi 

The  title  of  a  municipal  (Corporation  to  the  sOil  of  its^ 
streets  for  those  purposes  that  concern  the  public  efljoyment 
and  (CoHvefliehce  is  paramotmt  and  exclusive,  and  no  private 
occupancy  for  whatever  time,  whether  advefse  dr  permissive 
Can  vest  a  title  inconsistent  with  it.  Baxter  1  vs.  The  Common^ 
ivealtk,  J  P,&  W,  3£J  ;  The  CotHnionwealth  vs.  Albrigef,  i 
JVh.  '46p  ;  Commonwealth  vs.  MeDonald,  16  5.  &  R.  jgs  ; 
Penny  Pot  Landing  Case  16  Pa,,  7p/  Koffv%,  Vttet  loi  Pa,  2j,) 

Under  the  facts  as  presented  at  the  argument  of  the 
rule  we  cannot  continue  the  injunction. 

The  rule  is  discharged  and  the  injunction  heretofore 
granted  is  dissolved. 
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ScRANTON,  it  al  VS.  The  Delaware  &  Hudwn  Canal  COi 
{CofHffum  Pitas  of  Ladawanna  County^  August  /^,  i88g^ 

STATUTE  OF  FRAUDS — RIGHT  OF  WAY— EMINENT  DOMAIN. 

Where  a  railroad  company  entered  npon  land^  and  bnilt  a  railroad  thereon 

without  agreeing  with  the  owner  for  oompenaatiou  or  tiling  eecnrlty  at  required 

bj  law,  and  after  being  sued  in  treepaM  agreed  with  the  owner  to  purchase  the 

right  of  way  and  paid  the  price  but  took  no  deed^  release,  receipt  or  other  writing, 

ITeid,  that  the  case  was  within  the  Statute  of  t^uds  and  the  company  took  no 

titieu 

A  corporation  Tested  with  the  power  of  eminent  domain  cannot  acquire  title 

to  a  right  of  way  by  paroL 

A  license  to  occupy  land,  on  the  faith  of  which  valuable  iihproTements  hare 
been  made  by  the  grantee,  is  not  Within  the  Statute  of  Frauds.  But  the  license  or 
agreement  must  precede  the  building  of  the  improTements  and  not  follow  it, 

Bvery  parol  agreement  for  the  conveyance  of  land  is  within  the  Statute  of 
Frauds,  except  where  there  has  been  such  part  performance  as  cannot  be  compen* 
sated  in  damages,  and  where  it  would  be  unjust  to  rescind  the  same. 

The  payment  of  the  purchase  money,  if  proven,  is  not  sufficient,  alone,  to 
take  the  case  out  of  the  statute. 

There  must  be  a  delivery  of  possession  under  the  contract,  and  the  continu- 
ance of  a -prior  possession  is  not  enough. 

A  railroad  company  cannot  cannot  acquire  title  to  land  under  the  statute  of 
limitationa. 

Action  of  ejectment.     No,  6i6  Oct.  Term,  i88/. 
Rule  for  a  new  trial. 

5.  B,  Price,  for  plaintiffs. 
Jessups  &  Hand,  for  defendants. 

GuNSTER,  J.  The  land  in  dispute  in  this  case  is  occupied 
by  the  defendants*  railroad.  Both  parties  claim  to  have  derived 
title  or  the  right  of  possession  from  Col.  Wright ;  the  plaintiffs, 
by  formal  conveyance  of  the  land  to  them  by  the  heirs  of  Col. 
Wright,  and  the  defendants  by  oral  agreement  or  purchase  of 
the  right  of  way  from  Col.  Wright  and  payment  of  the  price 
agreed  upon  by  the  Baltimore  Coal  and  Union  Railroad  Com^ 
pany  under  whom  they  claim.  Upon  the  trial  of  the  case  we 
assumed  that  the  parol  agreement  was  not  within  the  statute 
of  frauds  and  instructed  the  jury  that  if  they  believed  it  had 
been  made  and  that  the  price  agreed  upon  had  been  paid,  the 
verdict  should  be  for  the  defendants.  The  jury  found  for  the 
plaintiffs,  and  if  the  assumption  that  the  .alleged  agreement 
was  not  within  the  statute  of  frauds,  was  correct,  then  the  ver- 
diet,  if  allowed  to  stand,  presents  the  embarrassing  alternative 
of  dispossessing  the  defendants  of  the  railroad  or  forcing  them 
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to  proceed  under  the  law  of  eminent  domain  and  tlivs  deprir- 
iUQ  them  of  the  right  to  two  verdicts  to  conclude  .their  rights 
as  in  ordinary  ejectment.  This  might  move  us  to  set  the 
verdict  aside  and  to  grant  a  new  trial  if,  under.the  evidence  iif 
the  case,  the  verdict  might  be  for  the  defendants.  Of  course, 
ff  under  the  evidence,  the  verdict  mast  be  for  the  plaintiffs,  a 
new  trial  would  be  useless. 

The  defendants  allege,  and  on  the  trial  produced  evidence 
to  prove,  that  in  1866  the  Baltimore  Coa)  and  Union  Railroad 
Company,  without  any  agreement  or  effort  at  agreement  witb 
the  then  owner,  or  tendering  or  filing  any  bond  as  required  by 
the  Act  of  1849,  took  possession  of  the  land  and  constructed 
its  railroad  thereon,  for  public  use ;  that  the  road  was  opened 
for  business  June  I,  1867,  and  has  been  continuously  kept  in 
operation  to  the  present  time;  that  on  the  21st  of  July,  1870* 
Col.  Wright  and  others  brought  an  action  of  trespass  on  the 
case  against  the  company  alleging  that  the  company  ^'had 
taken  upon  themselves  to  make  a  certain  railroad,  through, 
over  and  across  said  tract  of  land  and  to  make  numerous  fills, 
etc.,  *  ^  ir  ^^^  maliciously  contriving  and  intending^ 
wholly  to  deprive  said  plaintiffs  of  the  use,  benefit  and  profit 
of  a  part  of  said  tract  of  land  accordingly  did  take  and  appro^ 
priate  twenty  acres  of  the  centre  of  said  land  for  their  said  bene- 
fit for  said  railroad  ♦  *  ♦  whereby  the  said  plaintiffs  the 
whole  profit  of  the  said  twenty  acres  of  ground  for  a  long  time 

to  wit:  from  the  said day  of- — A.  D.  186-,  to  the  time 

of  bringing  this  suit  totally  hath  lost  to  the  damage  of  said 
plaintiffs  twenty  thousand  dollars  and  they  bring-this  suit  ;** 
that  some  time  in  1872,  Mr.  Charles  Parish,  on  behalf  of  the 
company,  after  several  interviews  with  Col.  Wright  in  regard 
to  the  matter,  paid  Col.  Wright  fifteen  hundred  dollars  in  full 
settlement  for  the  right  of  way.  Mr.  Parish  thinks  he  may 
have  taken  a  writing  at  the  time  of  payment  but  does  not  know 
whether  he  did  or  not.  No  agreement  release  or  teceipt  in 
writing  is  proven  or  produced  and  the  transaction  was  entirely 
in  parol.  The  suit  brought  has  never  been  tried. and  so  far  as 
the  record  of  it  is  concerned  it  still  stands  open.  The  evi- 
dence this  presented  imposes  upon  us  the  duty  of  inquiring 
whether  a  corporation  vested  with  the  power  of  eminent  do- 
main can  acquire  title  to  the  right  of  way  parol. 

Mr.  Lewis,  in   his   work  on   Eminent  Domain  says :  "It 
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may  be  laid  down  as  a  general  principle  that  a  person  or  cor- 
poration entitled  to  acquire  property  for  public  use  nnust  do  so 
either  by  contract  with  the  owner,  or  pursuant  to  the  statute 
conferring  compulsory  power.  If  the  mode  of  acquiring  pro- 
perty by  contract  is  attempted,  the  same  rules,  in  general  ap- 
ply as  in  case  of  private  individuals  acquiring  property  for  pri- 
vate use.  The  Statute  of  Frauds  applies  to  all  purposes.  An 
interest  in  land  cannot  be  transferred  by  a  mere  oral  agree- 
ment. It  can  only  be  done  pursuant  to  such  formalities  as 
are  required  by  the  Statute  of  Frauds.  A  mere  oral  consent 
or  license,  therefore,  to  use  or  occupy  land  ior  any  purpose 
for  which  it  might  be  taken  under  compulsory  powers,  does 
not  confer  any  permanent  right  or  interest  in  the  land,  but  is 
revocable  at  any  time  at  the  pleasure  of  the  licensor."  {Lewis 
an  Eminent  Domain  §  298.)  Substantially  the  same  doctrine 
is  laid  down  in  Pierce  on  Railroads  130,  131  and  the  authorities 
cited  by  these  writers  amply  sustain  the  text. 

It  is  to  be  observed,  however,  that  Mr.  Lewis  says  that 
the  only  states  which  have  held  the  contrary  are  Indiania, 
Mississippi,  Missouri  and  Pennsylvania.  An  examination  of 
the  Pennsylvania  cases  cited  by  him  {Rerich  vs.  Kever  and 
Thompson  vs.  McElameyi  infra)  shows  that  they  are  cases  of 
executed  license.  Our  courts  have  uniformly  held  that  a  lic- 
ense, on  the  faith  of  which  valuable  improvements  have  been 
made  by  the  grantee,  are  not  within  the  Statute  of  Frauds. 
(Lefevre  vs.  Lefevre,  4  S.  &  R.  241 ;  Rerick  vs.  Kever  14  V^  & 
R.  267:  McKellif  vs,  McIlUienney,  4  Watts  317;  Swartz  vs. 
Swart z^  4  Pa.  353  ;  Cumberland  Valley  Railroad  Co, -v^.  McLan- 
ahan,  59  Pa.  23  ;  Thompson  vs.  McElamey^  82  Pa.  174.  It  is  said 
that  all  these  decisons  rest  upon  the  principle  of  estoppel. 
The  parties  cannot  be  placed  in  statu  quo  after  the  license 
has  been  executed,  and  work  done,  or  money  expended  on 
the  faith  of  it,  and  hence  such  a  case  is  regarded  as  present- 
ing a  sufficient  reason  for  a  chancellor's  interference  to  restrain 
any  action  of  the  licensor  which  would  deprive  the  licensee 
of  the  benefit  of  the  expenditure  he  was  encouraged  to  make 
by  the  very  party  who  seeks  to  make  it  fruitless.  Equity  treats 
the  license  thus  executed  as  a  contract  giving  absolute  rights 
and  protectsthe  licensee  in  the  enjoyment  of  them.  In  doin£> 
so,  however,  the  courts  of  this  state  have  gone  beyond  the  com  • 
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mofi  law  and  beyond  the  rnlings  of  equity  elsewhere,     {ff^ff 
vs.  McCaufy,  55  Pa.  206.) 

We  have  not  had  access  to  the  reports  of  the  other  states 
fnentfoited  as  being  exceptions  to  the  general  rule  quoted,  but 
so  far  as  we  can  gather  from  cross  references  to  the  cases  hi 
them  we  have  little  doubt  that  the  courts  fn  those  states  are 
guided  by  the  reasons  which  have  controlled  our  own  courts. 
{Cunie  vs.  Natches-Jacks^ R,  R.  C0.61  Miss.  725,  62  Miss.  506; 
Provall  vs.  Chicago  R,  L  &  P.  R,  Co.  $7  ^o-  2^6;  BaJ^fr  vs* 
Samf  57  Mo.  265  ;  Hosier  vs.  Kansas  Citf,  St.  Joseph  R.  Co.  60 
Mo.  329;  Kanaga  vs.  Sf.  Louis  R.  R.  Co.  76  Mo.  20T:  Campbell 
v^.  Indianapolis  &  Vin.  R,  Co.  1 10  Ind  490.) 

There  is  nothing  in  the  case  before  us  to  bring  it  within 
the  rule  governing  cases  of  executed  license.  The  rgkilroad 
company  did  not  take  possession  of  the  land  under  any  agree- 
ment or  permission  of  the  owner.  They  entered  as  trespassers 
and  constructed  their  road.  They  continued  as  trespassers  for 
six  years  or  more  and  theif  road  was  completed  and  in  full  op- 
eration long  before  any  effort  was  made  to  acquire  the  right 
cFf  way.  There  is  no  evidence  or  allegation  that  anything  was 
done  on  the  faith  of  the  alleged  agreement  with  Col.  Wright, 
except  that  the  price  agreed  upon  was  paid. 

Every  parol  agreement  for  the  conveyance  of  land  is 
within  the  Statute  of  Frauds,  except  where  there  has  been 
such  part  performance  as  cannot  reasonably  be  compensated  in 
damages,  and  where  it  would  be  unjust  to  rescind  the  same. 
(Moore  vs.  Sfftall  19  Fa.  461 ;  Posslethwait  vs,  Frease  13  Pa.  472.) 
The  payment  of  the  purchase  money,  if  proven,  is  not  suffi- 
cient, alone,  to  take  the  case  out  oi  the  statute.  {Parker  vs. 
Wells  6  Wh.  153;  Peifer  vs.  Landis  i  Watts  392 ;  McFarland 
vs.  Hall  3  Watts  37  *  McKee  vs.  Phillips  9  Watts  85  ;  Gaugiver 
vs.  Ff^  17  Pa.  491 ;  Hill  vs.  Meyers  ^i  Pa.  170.)  There  must 
be  delivery  of  possession  under  the  contract  and  the  continu' 
ance  of  a  prior  possession  is  not  enough.  ( Woods  vs.  Farmare 
!o  Watts  195  ;  Moore  vs.  Small  19  Fa.  461 ;  Christy  vs.  Bamhart 
14  Pa.  260 ;  Myers  vs.  Byerly  45  Pa.  368 ;  Whitney  vs.  Pittsburg 
Opera  House  Co.  88  Pa.  100.)  The  alleged  agreement  Was 
clearly  within  the  statute  and  under  the  facts  of  the  case  the 
company  acquired  no  title  to  the  right  of  way  thereby. 

It  is  contended,  however,  by  the  defendant  that  having 
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been  in  possession  for  more  than  twenty-one  years  the  statute 
of  limitations  bars  the  action.     The  answer  to  this  contention 
is  that  "The  only  method  by  which  th«s  company  or  its  pred- 
ecessor could  acquire  any  right  whatever  in  lands,  was  by  mik- 
ing composition  with  the  cwner  or  owners  thereof,  or  by  the 
tender  of  a  bond  with  sufficient  security  to  cover  the  damages 
which  might  result  from  its  entry  and  occupancy  of  the  prem- 
ises and  without  so  making  or  securing  payment  it  was  abso, 
Jutely  prohibited  from  such  entry  or  occupancy."     (Wheeling- 
P,  &  B.  R,  Co.  vs.  Warwell  122  Pa.  613 ;  Hammin  vs.  Borough 
4}f  Chester  63  Pa.  475 ;  Pkila,^  Newton  &  N,J,  R.  Co,  vs.  Cooper 
105  Pa.  239.)     The  constitutional  provison  which  prohibits  tak- 
ing private  property  for  public  use   was  designed  to  operate 
and  does  operate  to  prevent  the  acquisition  o^  any  tide  to 
land  as  to  an  easement  in  it,  from  an  owner,  for  public  use, 
without  the  actual  payment  of  or  security  for  compensation. 
iNichols  vs.  Somerset  &  K.  R.  Co.  43  Me.  356.)     In  addition  to 
this  objection  to  the  application  of  the  statute  of  limitations, 
the  company  under  whom  the  defendants  claim  unequivocally 
recognized  the  title  of  Col.  Wright  in  1872. 
The  rule  is  discharged. 


ScRANTON  School  District  vs,  McNamaka^/  ai. 
{ConuMon  Pleas  of  Lackawanna  County^  August  ig,  iSSg.) 

TAX  collector's    BOND — LIABILITy  OF    SURETIES — ILLEGAL 

LEVY. 

A  tax  dvplieate  was  issued  for  school  taxes  awooDcd  atccprdinK  to  a  dassinea 
^Uuation  under  the  act  of  1875  and  placed  in  the  hands  of  a  collector,  whose  bond 
^as  taken  with  proper  sureties  conditioned  for  the  faithful  collection,  etc.,  of  the 
taxes  set  forth  in  duplicate.  The  act  of  1875,haviug  been  declared  unconstitutional 
and  the  classifled  levy  illegal,  the  taxes  were  arranged  on  the  basis  of  a  uniform 
valuation,  and  an  additional  duplicate  issued  to  the  same  collector  for  the  amount 
which  the  last  levy  exceeded  that  already  in  his  hands,  Held^  that,  these  circum« 
«tanfies  discharged  the  sureties  on  the  collector^  bond. 

Judgment.    No.  206  October  Term,  1887. 

Rule  to  open  judgment  entered  upon  a  judgment  bond. 

H.  A.  Knappy  for  plaintiff. 

5.  B.  Price^  for  defendants. 

Archbald,  p.  J.     It  is  xrlear  that  if  a  new  duplicate  had 
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been  issued  to  the  collector,  McNamara,  in  place  of  the  one 
which  was  given  him  at  the  time  the  bond  was  executed,  the 
obligation  of  the  sureties  thereon  would  have  been  thereby 
avoided.  They  only  bound  themselves  for  that  specific  tax 
duplicate.  The  recitals  in  the  bond  show  this,  '*Whereas  the 
above  bondsman  John  A.  McNamara  has  been  duly  appointed 
collector  of  school  and  special  taxes  for  the  Second,  Third  and 
Twenty  first  wards  of  the  said  City  of  Scranton,  and  a  tax  dup- 
licate for  the  said  taxes,  for  the  year  iSSj,  in  said  wards  has 
been  duly  issued  to  him  for  collection.  Now,  therefore  the  con- 
dition of  this  obligation  is  such,  that  if  the  said  John  A.  Mc- 
Namara shall  and  does  collect  the  said  taxes  and  pay  over  the 
same  to-  the  treasurer  of  the  said  city  on  or  before  the  loth  day 
of  each  month  all  the  money  collected  in  the  previous  month 
and  make  affidavit  to  the  correctness  of  the  same  and  file  it 
with  the  controller,  and  shall  faithfully  and  justly  settle  the 
same  and  account  for  all  the  taxes  collected  on  account  of  said 
duplicate,  less  the  exonerations  and  commissions  allowed  by 
the  proper  authority,  and  shall  comply  with  the  provisions  of 
all  laws  and  ordinances  regulating  collection  of  taxes,  then  this 
obligation  to  be  void,  or  otherwise  to  remain  in  full  force  and 
virtue."  There  was  no  liability  under  this  condition  on  the 
part  of  the  sureties  for  the  additional  taxes  subsequently  put 
into  the  collector's  hand.  The  more  serious  question  is,  how- 
ever whether  they  were  not  entirely  relieved  from  their  obH- 
gation  by  this  act.  If  it  was  the  equivalent  of  making  out  a 
new  duplicate  to  the  collector  I  do  not  see  how  we  can  escape 
the  conclusion  that  they  weri. 

The  evidence  shows  that  for  the  year  1 885,  the  School 
District  had  made  an  assessment  for  school  taxes  upon  a  uni- 
form valuation.  Before  that  a  classified  valuation  under  the 
Act  of  1875  had  always  been  adopted.  This  change  was  re- 
sisted by  certain  tax-payers,  and  an  injunction  obtained  to  re- 
strain the  collection  of  the  tax  assessed  upon  any  but  a  classi- 
fied valuation.  The  duplicate  in  question  was  issued  while 
this  injunction  was  pending  and  the  taxes  which  it  contained 
were  assessed  upon  a  classification  under  the  act  of  1875.  The 
amount  of  the  duplicate  was  $5207.82  just  the  aniount  for 
which  the  present  bond  was  taken.  Subsequently  a  decision 
by  the  Supreme  Court  sustained  the  validity  of  a  uniform  levy 
and  declared  the  act  of  1875  unconstitutional.     This  called  for 
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a  reformation  of  the  tax  duplicates  already  in  McNamara*s 
hands  and  it  was  effected  in  the  following  way :  It  seems  that 
when  the  School  Board  were  forced  to  recognize  a  classifica- 
tion  of  real  estate,  the  differences  between,  a  levy  upon  this 
basis  and  upon  a  uniform  valuation,  were  carried  upon  the 
books  of  the  treasurer,  and  when  the  decision  of  the  Supreme 
Court  sustained  the  uniform  levy  these  differences  remained 
against  many  tax  payers  who  had  paid  their  taxes  upon  the 
basis  of  a  classified  levy.  These  were  turned  over  for  collec- 
tion by  additional  duplicates  to  the  collector  of  delinquent 
taxes.  They  amounted  to  $4127.78.  It  probably  saved  con- 
fusion to  treat  them  in  that  way,  on  account  of  much  of  the 
tax  having  been  collected  according  to  the  other  method  of 
assessment.  But  in  legal  effect  these  so  called  additional  dup- 
licates were  really  corrections  of  the  old  duplicates  which  they 
superseedd.  After  the  Supreme  Court  had  established  the  law 
the  only  legal  tax  that  could  be  collected  was  one  based  upon 
a  uniform  valuation.  The  taxes  to  be  collected  by  the  collec- 
tor were  thus  fixed  by  the  duplicate  as  reformed  by  the  addi- 
tional lists,  and  these  measured  his  responsibility  to  the  school 
district.  It  was  no  longer  measured  by  the  original  duplicate 
{or  the  collection  of  which  the  sureties  on  the  bond  were  alone 
responsible.  The  collector  became  bound  for  $9,300  of  taxes 
where  before  he  was  answerable  for  the  collection  of  but  $5,200. 
While  this  it  is  true  could  not  enlarge  the  obligatious  of  the 
sureties,  still  the  additional  responsibility  of  their  principal 
was  a  very  material  alteration  in  his  relations  to  the  School 
District  as  well  as  in  its  relations  to  themselves. 

The  superimposed  duty  of  collecting  $4,100  additional 
taxes  might  seriously  interfere  with  the  efficient  collection  of 
those  already  in  the  collector's  han'ds  for  the  collection  of 
which  these  surities  were  responsible,  and  it  is  quite  a  different 
thing  to  become  surety  for  one  whose  pecuniary  responsibility 
is  J>5.ooo,  or  for  one  whose  pecuniary  responsibility  is  $9,000. 
Under  the  circumstances  the  defendants  who  were  sureties  on 
the  collector's  bond  were  relieved  from  their  suretyship  by  the 
delivery  to  their  principal  of  the  additional  duplicates  and  are 
entitled  to  make  this  defense  to  the  judgment  which  has  been 
entered  in  the  present  case. 

The  rule  to  show  cause  why  the  judgment  should  not  be 
opened  is  made  absolute  as  to  \Vm.  McNamara,  Michael  Ho- 
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ban,  Edward  Maloney,  John  Grady  and  John  McGarry.  Let 
an  issue  be  framed  by  declaring  in  debt  upon  the  bond,  and 
the  defendants  pleading  the  discharge  upon  which  they  rely. 


Hamilton  vs.  Mulley, 

(Common  Pleas  of  Lackawanna  County,  August  /p,  j8S(^) 

APPEALS    FROM    ALDERMEN— PRACTICE. 

The  local  act  of  the  28th  of  February,  18T0,  which  requires  a  special 
affidavit  to  be  filed  at  the  time  of  taking  an  appeal,  in  case  of  a  suit  for  wages, 
is  in  force  in  Lackawanna  County. 

An  appeal  will  be  stricken  off  for  lack  of  such  affidavit  unless  the  ap- 
pellant can  show  that  the  nnission  is  due  to  some  fault  or  miscondurt  on  the 
part  of  the  alderman  or  justice  and  not  to  any  lack  on  the  part  of  the  appel* 
lant. 

But  the  appellant  will  be  allowed  to  correct  a  defective  affidavit. 

Where  the  appellant  neither  filed  an  affidavit  nor  entered  bail  the  appeal 
was  stricken  off. 

Rule  to  strike  off  appeal.     No.  y\2  March  Term,  1889. 
R,  A,  Zimmerman  for  plaintiff. 
H.  M,  Hannah  for  defendant. 

Archbald,  p.  J.  The  defendant  is  probably  sufficiently 
excused  for  not  taking  his  appeal  in  due  form  at  the  time 
the  record  of  the  alderman  not  having  been  made  up  when 
he  appeared  before  that  officer  for  this  purpose.  But  when 
the  defendant  obtained  his  transcript,  he  had  full  notice  of 
the  nature  and  character  of  the  suit,  and  should  then  have 
made  some  effort  to  perfect  the  appeal  which  he  had  taken. 
It  was  held  in  Burns  vs.  /ohnson  (4  Com.  Pleas,  Rep.  173),  and 
\r\  Gordon  \s,  Snyder  {12  Luz.  Leg.  Reg.  91)  that  the  local 
act  of  28th  of  February  1870  (P.  L.  269),  which  requires  a 
special  affidavit  to  be  filed  at  the  time  of  taking  an  appeal 
in  case  of  a  suit  for  wages  is  in  force  in  this  and  in  Luzerne 
County.  In  Gordon  vs.  Snyder ,  Judge  Rice  decided  that  an 
appeal  will  be  stricken  off  for  lack  of  such  affidavit  unless 
thd  appellant  can  show  that  the  omission  is  due  to  some  fault 
or  misconduct  on  the  part  of  the  alderman  or  justice,  and 
not  to  any  lack  on  the  part  of  the  appellant.  This  was  so 
far  modified  in  Burns  ws,  Johnson y' m  this  court,  as  to  allow 
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an   appellant  who  had    filed   a  defective  afRdavit   to  supply 
the  defects  found  therein.      hut  in  that  case  the   appellant 
had  made  an  effort  to  comply  with  what  he  conceived  to  be 
the   law,  havin^r   made   the   mistake   of  supposing   that   the 
general   act  of    April  20,   1876  (P.  L.  43),  was  all  that   need 
be  followed.      In  the   present  case  the   appe.!!  as  it   stands  is 
entirely   defective.       There   is  no   affidavit    whatever  taken 
under  the  act  of  1876,  or  the  act  of  1870;  nor  is   there  any 
bail  as   required  by  the  former  statute.      i  he  appellant  has 
taken  no  steps  to  put  his  appeal   into   proper   shape,   neither 
at  tht  time  he  filed  his  transcript,  nor  still   later  when  warned 
by  the   present  rule.      These  laches,  we  think  are  fatal,  and 
the  appeal  as  taken  being   insufficient  must  be  stricken  off. 
Rule  absolute. 


In  Re:  Assignment  of  the  Scranton  City  Bank, 
{CofmmaK  Pleas  of  Lackawanna  County y  August  jgih^  iS8g^ 

banks  OF  ISSUE   AND   DEPOSIT — WINDING   UP  AFFAIRS  OF  IN- 
SOLVENT BANKS— ACT  OF    i6tH  APRIL,  185O. 

Tb«  genernl  bank  act  of  15  April,  1850.  <P.  L.  p.  477>  does  not  embrace  savings 
and  de(x»sic  banks.     It  applies  to  banks  of  issue  oiity. 

Tbe  directors  of  an  insolvent  savings  bank  need  not  file,  within  ten  days,  in 
the  office  of  the  prothonotary  of  the  couaity  iti  wliich  it  is  situated  a  tuil  statement 
of  its  alfaii^  verified  by  oath. 

Petition  for  ruie  to  show  cause  why  the  directors  of  the 
Scranton  City  Bank  should  not  file  a  statement  of  its  affairs. 
No.  9,  October  Term,  1889. 

A  Alton  Davis,  for  petition. 

Willard  &  IVarrvn,  Ward.  &  Horn,  Scragg  &  Mcrrificld, 
P.  P.  Smitk,  contra. 

Connolly,  J.  This  matter  came  before  us  on  the  peti- 
tion of  the  People's  Street  Railway  Co.,  of  Luzerne  County, 
which  set  forth  inter  alia:  That  the  ''Scranton  City  Bank" 
was  by  the  Act  of  the  Legislature  of  Pennsylvania,  approved 
the  13th  day  of  April,  1872,  incorporated  under  the  name, 
style  and  title  of  the  "Dunmore  Bank"  and  by  subsequent 
enactment  approved  the  14th  day  of  March,  1873,  the  name 
style  and  title  of  s<iid  bank  was  changed  to  the  **Scranton  City 
Bank."     That  said  bank  began  to  transact  and  did  transact  the 
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business  of  a   bank  until  the  25th  day  of  May,  1889,  wlicn  it 
became  insolvent  and  was  unable  to  discharge  its  debts. 

That  in  pursuance  of  a  resolution  of  the  board  of  direc* 
tors  said  bank  made  an  assignment  of  all  her  estate  to  one 
Joseph  H.  Gunster  in  trust  for  the  benefit  of  all  her  creditors, 
without  reference  as  to  creditors.  That  said  deed  of  assign- 
ment was  duly  executed  and  delivered  on  the  25th  day  of  May, 
1889.  and  was  filed  in  the  recorder's  office  in  Lackawanna 
County. 

Joseph  H.  Gunster  accepted  the  trust  and  on  the  3d  day 
of  June,  1889,  petitioned  the  Court  of  Common  Pleas  of  this 
county  for  the  appointment  of  appraisers,  to  appraise  the 
estate  of  said  bank. 

At  the  time  of  the  assignment  and  insolvency  aforesaid, 
viz:  the  25th  day  of  May,  1889,  B.  H.  Throop,  George  A. 
Jessup,  Charles  Tropp,  Edward  Merrifield,  Morris  Goldsmith, 
Victor  Koch  and  Henry  Armbrust,  were  and  still  continue  to 
be  directors  of  said  bank. 

More  than  ten  days  have  elapsed  since  said  assignment 
and  yet  said  directors  have  not  filed  in  the  office  of  the  proth- 
onotary  of  this  Court,  verified  by  oath  or  affirmation,  a  final 
statement  of  its  affairs,  etc.  *  *  *  *  as  required 
by  the  provisions  of  the  Act  of  i6th  of  April,  1850. 

There  is  but  one  question  raised  by  this  application,  viz  : 
Does  the  Act  of  i6th  of  April,  1850,  P.  L.  1850,  p.  477,  etc., 
apply  to  this  bank.     Banks  of  this  state  are  of  three  kinds.   ' 

1.  Banks  of  issue. 

2.  Banks  of  discount  and  deposit. 

3.  Savings  banks  or  banks  of  deposit. 

It  is  not  contended  that  the  Scranton  City  Bank  is  a  bank 
of  issue.  The  Act  of  Assembly  creating  the  Scranton.  City 
Bank  classifies  its  purposes  and  powers  as  follows : 

1.  To  receive  money  on  deposit. 

2.  To  receive  and  become  the  depository  of  all  trusts  in 
this  Commonwealth. 

3.  To  receive  such  funds  as  may  be  paid  into  it  under 
the  control  of  the  several  courts  of  this  state  and  the  laws  of 
the  same. 

4.  To  fix  the  rates  of  interest  on  deposits,  etc. 
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5.  To  pay  to  minors  and  married  women  money  depos- 
ited by  them  in  the  bank. 

6.  To  invest  its  funds  in  the  purchase  of  stocks  of  this 
Commonwealth  and  of  the  United  States,  or  in  other  stocks 
and  bonds,  or  real  or  personal  securities,  or  in  such  other  man- 
ner as  may  be  appropriate  or  safe. 

7.  To  purchase  and  hold  such  real  estate  as  may  be 
necessary  fbr  its  business  and  such  as  it  shall  be  necessary  to 
purchase  at  judicial  sale  or  otherwise  to  secure  debts  due  it. 

8.  To  receive  subscriptions  for  stock. 

9.  To  elect  directors,  president  and  other  officers. 

There  is  a  proviso  also  in  the  second  section  of  the  Act  in- 
corporating this  Bank  which  reads  as  follows :  **Provided  how- 
ever, ihat  nothing  in  this  act  shall  be  construed  to  authorize 
the  issue  of  circulating  notes."  This  proviso  just  referred  to 
clearly  shows  that  its  powers  as  a  bank  are  limited,  and  that  it 
can  only  perform  those  acts  which  we  have  already  enumerated. 
Corporations  are  the  creatures  of  the  act  under  which  they  are 
incorporated,  and  cannot  exceed  the  powers  granted  in  the 
act  of  incorporation. 

Mr.  Justice  Sterrett  in  the  matter  of  the  Kutztown  Bank, 
Fox*s  appeal,  12  Norris.  p.  416  and  417,  says:  "The  Act  of 
1850  entitled  an  Act  regulating  banks,  established  a  complete 
system  for  the  organization  and  winding  up  the  affairs  of  banks 
in  this  Commonwealth.  It  provided  among  other  things  for 
the  division  of  the  capital  stock,  the  manner  of  taking  sub- 
scriptions, the  issuing  of  letters  patent,  acceptance  of  charter, 
election  of  directors,  issuing  notes,  assignment  for  the  benefit 
of  creditors,  individual  liabihty  pf  stock  holders,  keeping  notes 
at  par  in  Philadelphia  and  Pittsburgh  and  other  matters  pe- 
culiar to  banks  of  issue  and  discount  and  not  applicable  to 
banks  of  deposit  only.  The  Act  of  April  26,  1844,  also  relates 
to  the  same  class  of  banks.  Indeed  it  is  evident  from  the  first 
preference  given  to  note  holders  as  a  class  that  the  legislation 
relied  upon  by  the  appellants,  relates  exclusively  to  banks  of 
issue  and  discount  and  was  not  intended  to  embrace  such  insti- 
tutions as  the  Kutztown  Savings  Bank.** 

The  opening  sentence  in  ti^e  second  section  of  the  act  in- 
corporating this  bank,  P.  L.  1873,  page  1106,  reads  as  follows: 
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^That  the  purpose  of  this  act  is  to  organize  a  savings 4>aak     * 

In  the  case  of  the  First  National  Baak  of  Clarion  vs. 
Gruber,  6  Norris,  at  pages  471-2.  Chief  Justice  Agnew  in  a 
concurring  opinion,  says:  **It  is  our  province  therefore  to  de- 
clare, whether  the  banks  of  his  state,  ternied  savings  and  de- 
posit  banks,  are  banks  of  issue  or  in  other  words  have  the  power 
to  issue  circulating  notes.  That  they  are  not,  is.  I  think,  very 
clear.  They  are  with  very  few  exceptions  of  modern  date, 
and  have  never  in  practice  been  recognized  as  having  this 
power;  besides  all  the  charters  I  have  examined,  and  I  think  I 
have  omitted  none,  since  the  passage  of  the  General  Bank  Act 
of  1850  have  an  express  provision  against  the  power  to  issue 
bank  or  circulating  notes. 

If  we  examine  the  legislation  of  this  state  on  the  subject 
it  will  be  found  that  only  those,  known  as  **  banks'*  or  "bank- 
ing institutions*'  in  the  language  of  the  laws,  are  banks  of 
issue  and  they  are  governed  by  a  complete  system  since  18 14. 
This  system  began  in  the  act  vetoed  by  Governor  Snyder 
and  repassed  on  the  2rst  of  March  18 14.  This  law  was  fol- 
lowed by  the  act  of  25th  of  March,  1824,  re  chartering  the 
banks 'then  existing ;  many  have  failed  chartered  by  the  act 
of  1 8 14.  Between  the  date  of  the  act  of  1824  and  the  pas- 
sage of  ,the  general  bank  act  of  i6th  of  April,  1850,  many 
special  charters  were  passed,  but  in  all  the  banks  were  sub> 
jected  to  the  provisions  of  the  acts  of  18 14  and  1824,  mostly 
in  express  words,  and  in  some  by  subjecting  them  to  all  the 
laws  relating  to  banks.  The  act  of  1824  was  almost  a  trans- 
cript of  the  act  of  1814  with  some  amendments  suggested  by 
experience.  When  we  reach  the  act  of  1850  we  find  it  to  be 
^most  a  repetition  of  the  act  of  1814  and  1824.  Many  of 
its  sections  are  nearly  exact  transcripts.  All  the  banks  since 
chartered  by  special  acts  are  expressly  subjected  to  the  pro- 
visions of  this  act. 

This  history,  as  well  as  the  terms  of  the  act  of  1850, 
proves  conclusively  that  the  first  section  of  the  act  of  1850 
is  intended  to  aj>ply  to  banks,  such  as  are  provided  for  in  the 
acts  of  1814,  1824  and  1850,  viz;  to  banks  of  issue  'only. 
That  section  is  in  these  words :  **  That  every  banking  corpor- 
ation hereafter  created  by  any  special  act  of  the  General  As- 
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scmbly,  and  every  bank  hereafter  re  chartered,  or  the  charter 
of  which  shall  be  hereafter  extended  or  renewed,  by  any  such 
act  of  Assembly  shall  be  subject  to  the  provisions  of  this 
act."  The  very  language  of  the  section  as  well  as  the  sub- 
sequent provisions,  to  which  it  refers,  makes  it  evident  that 
it  was  intended  to  apply  only  to  bank^  or  banking  institutions 
having  the  pnwer  to  issue  circulating  notes  as  money. 
These  provisions  and  many  others  in  the  fundamental  arti- 
cies  are  wholly  inapplicable  to  savings  and  deposit  banks. 

I  am  therefore  clearly  of  opinion  that  the  general  bank 
act  of  1850  does  not  embrace  savings  and  deposit  banks.  It 
is  highly  important  that  the  »tate  judiciary  should  preserve 
the  manifest  distinction  ma'le  by  the  legislature  between 
banks  of  issue  and  savings  and  deposit  institutions,  not 
merely  as  bearing  on  the  question  of  the  rate  of  interest  of 
the  national  banks,  but  because  of  its  important  bearing  on 
the  policy  and  internal  economy  of  the  state  in  regulating 
her  institutions.  I  venture  to  say  no  one  familiar  with  the 
legislation  of  the  state  has  ever  thought  the  act  of  1850  ap- 
plied to  these  minor  institutions  until  pecuniary  astuteness 
developed  the  idea.*' 

Judge  Hand  has  also  held  in  Ruschmeyer  vs.  Scranton  City 
Bank^  I  Lackawanna  Legal  Record,  p.  365  that  the  act  of 
i6th  of  April,  1850  does  net  apply  to  savings  banks. 

In  view  of  the  foregoing  cases  cited  we  do  not  think  we 
should  follow  the  ruling  of  Judge  Thayer  in,  In  Re:  The 
Shackamaxon  Bank,  43  Legal  Intelligencer  p.  138. 

A  fair  construction  of  the  act  of  1850,  leads  us  to  the 
conclusion  that  it  was  the  intent  of  the  Legislature  to  ex- 
clusively confine  the  application  of  the  act  of  1850  to  banks 
of  L<(sue  solely  and  not  to  savings  banks. 

Without  entering  further  into  the  distinctions  between 
savings  banks,  banks  of  issue  and  banks  of  discount  and 
deposit,  or  without  citing  numerous  other  authorities  which 
sustain  the  same  views  as  expressed  in  the  cases  already  re* 
ferred  to,  we  feel  compelled  to  discharge  the  rule  in  this 
case. 

And  now  to-wit,  19th  of  August  1889,  the  rule  hereto- 
fore  granted  to  wit :  on  the  loth  day  of  June  18&9.  to  show 
cause  why  B.  H    Throop  et.  al.  directors  etc.,  of  the  Scranton 
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City  Rank  should  not  file  a  statement  of  the   affairs  &c.,  of 
the  said  Scranton   City  Bank  is  ^lischarged. 


Slocum  vs.  Heath. 
{Common  Pleas  of  Lackawanna  County,  August  jgtk,  iS8g.) 

ANSWER  TO  POINTS— ACT  24  MARCH,  1 877. 

Where  the  oourt  inadvertently  omitrt  to  answer  requests  on  points  of  law  as 
required  by  the  Act  of  24  March,  1877,  a  new  trial  will  be  granted,  if  asked  for  by 
the  party  in  whose  favor  the  points  are  drawn. 

Action  of  ejectment.     No  488  June  Term,  1880. 
Rule  for  a  new  trial. 

/.  B,  Collings,  Willard  &  Warren,  for  plaintiff. 
H.  M,  Edwards^  5.  B,  Price,  for  defendant. 

GUNSTEk,  J.  In  charging  the  jury  we  accidentally  turned 
over  the  page  on  which  were  written  the  plaintiff's  tenth  and 
eleventh  requests  on  points  of  law  and  inadvertently  failed  to 
answer  them  as  required  by  the  Act  of  24  March,  1877.  P.  L. 
38.  It  may  be  that  they  were  substantially  answered  in  the 
charge  and  that  therefore  the  omission  to  answer  them  speci- 
fically would  not  be  error  for  which  we  would  be  reversed  but 
we  are  free  to  confess  that  the  general  charge  to  the  jury  was 
not  prepared  or  given  as  a  specific  answer  to  the  request. 
{Sckening  vs.  Yard  88  Pa.  286.)  The  Act  of  Assembly  referred 
to  provides  that  "whenever  in  the  trial  of  a  cause  before  any 
of  the  judges  of  the  several  courts  of  common  pleas,  within 
this  commonwealth,  if  any  of  the  parties  or  their  counsel  shall 
request  the  court  to  charge  the  jury  on  particular  points  of  law 
drawn  up  in  writing  and  handed  to  the  court  before  the  close 
of  the  argument  to  the  jury,  the  judge  who  charges  the  jury 
shall  reduce  the  answers  to  the  points  to  writing,  and  read  them 
to  the  jury  before  they  retire  from  the  bar  to  consider  the  ver- 
dict; and  the  said  points  and  answers  thereto  shall  be  filed 
immediately  by  the  court  or  judge  and  become  part  of  the 
records  of  the  case  for  the  purposes  of  error."     While  inadver- 
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tently  done,  the  performance  of  this  duty  was  omitted  and  we 
cannot  say  what  harm  it  may  have  done  the  plaintiff. 

We  also  think  that  we  unnecessarily  complicated  the  case 
by  lettin^r  the  jury  pass  on  the  evidence  relating  to  the  deed 
from  Joseph  Slocum  to  J.  W.  Slocum  in  the  manner  we  did. 
If  the  jury  found  for  the  defendant  on  this  part  of  the  case  we 
would  not  be  willing  to  let  the  verdict  stand  and  the  difficulty 
now  is  that  we  cannot  tell  whether  they  did  or  net.  While 
the  same  evidence  may  have  to  be  passed  upon  by  the  jury,  if 
offered,  we  think  it  should  be  submitted  with  clearer  and  more 
binding  mstructions. 

The  rule  is  made  absolute. 


Burr  vs.  Black. 


(Common   Pleas  of   Lackawanna    County^    Sitting  in  Equity ^ 

August  ig,  iSSp.) 

COSTS— PARTNERSHIP— DISSOLUTION  AND   ACCOUNT. 

A  master  appointed  to  state  an  account  upon  the  disBolution  of  a  partner- 
•hip  ahottld  recommeud  as  to  the  payment  of  the  costs  of  the  suit, 

The  genenU  rule  seems  to  be  that  the  costs  of  a  suit  for  the  diisolution  of  a 
partnership  and  au  account  are  to  be  paid  out  of  the  partnership  assets. 

This  is  peculiarly  the  case  where  there  are  conflicting  claims  on  either  side 
and  each  party  has  been  found  as  to  some  of  them  to  be  in  the  wrong. 

Bill  for  dissolution  and  account  No.   5  June  Term,  1888. 
Exceptions  to  master's  report. 

5.  B.  /Vf!c^,  for  plaintiff. 

£,  B,  Sturges,   WiUard  &  Warren^  for  defendant. 

Archbald,  p.  J.  The  only  exceptions  pressed  are  those 
which  relate  to  the  failure  of  the  master  to  make  any  rec- 
ommendations with  respect  to  the  costs  of  suit.  It  would 
have  materially  assisted  the  court  in  the  disposition  of  the 
question  of  costs  had  this  course  been  pursued ;  but  the 
master  seems  to  have  confined  himself  to  that  which  after  all 
was  the  important  part  of  his  duties,  the  stating  of  an  ac- 
count between  the  parties.  The  general  rule  seems  to  be 
that   the  co.«;ts  of  a  suit  for  the  dissolution  of  a  partnership 
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and  an  account  are  to  be  paid  out  of  the  partnership  assets, 
{Lindley  on  Partn,  *S^7')  This  is  peculiarly  the  case  when 
there  are  conflicting  claims  on  either  side,  and  each  party 
has  been  found  as  to  some  of  them  to  be  in  the  wrong, 
{Gygers  Appeal  62,  Pa.,  jj,)  I  see  nothing  in  the  present 
suit  to  take  it  out  of  this  rule.  The  defendant  made  no 
opposition  to  the  taking  of  an  account ;  and  in  face  sub- 
mitted with  his  answer  a  statement  made  by  an  exp  rt  ac- 
countant of  what  he  conceived  to  be  the  relations  of  each 
partner  to  the  partnership  funds.  There  was  no  dispute  as 
to  the  interest  of  either  partner,  as  in  Foulke  vs.  Hitzerott 
(14  W.  N.  C.  241),  raising  an  issue  which  had  to  be  settled 
at  the  expense  of  some  one.  Upon  the  coming  in  of  the 
answer,  or  very  soon  thereafter  the  case  proceeded  without 
any  preliminaries,  to  the  stating  of  an  account  before  the 
master.  Both  sides  have  been  there,  and  found  to  have 
made  claims  which  they  could  not  wholly  sustain.  Mr.  Leas, 
the  book-keeper,  who  at  the  instance  of  the  plaintiff  sus- 
perseded  the  defendant  in  keeping  the  firm's  books,  had 
charged  the  defendant  on  personal  account  over  $2,400.  The 
master  finds  that  this  was  an  over  charge  of  some  five  hun- 
dred and  odd  dollars.  On  the  other  hand  it  was  claimed  by 
defendant  that  the  plaintiff  was  chargeable  with  some 
$1,900,  drawn  out  of  the  firm,  while  the  master  reduces  this 
to  about  $1,500.  Neither  party  is  in  shape  to  demand  that 
the  expense  incident  upon  the  adjustment  of  these  differ- 
ences, in  which  neither  has  been  found  to  be  entirely  ac- 
curate, shall  be  wholly  bound  by  the  other.  Under  the 
circumstances  the  proper  disposition  of  the  costs  seems  to 
be  to  direct  that  they  be  paid  out  of  the  partnership  funds. 
Let  an  order  to  this  effect  be  incorporated  in  the  final 
decree. 
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The  Sckanton  School  District  vs  Sim*son,  et  aL 

{Common  Pleas  of  Lackawanna  County ,  September  jo^  i8i<^  ) 

compensation  of  treasurer  of  the  sckANTON  school 

DISTRICT. 

The  Treasurer  of  the  City  of  Scranton,  being  ear  oj^cto  School  Treasurer  is 
entitled  to  such  competiiiatfon.  not  exceeding  two  per  cent,  on  the  moneys  of  the 
School  District  passing  through  his  hands,  as  shall  be  determined  upon  a  settle- 
ment of  his  accounts  with  the  School  Ct^ntrollers.  and  until  such  compensation  is 
deteiinined  he  may  retain  the  maximum  amount. 

The  fact  that  the  claim  for  this  comfiensation  was  submitted  to  the  City  Con- 
troller and  by  him  diMillowed  is  not  conclusive. 

The  School  Treasurer  is  not  i*equired  to  submit  his  accounts  to  the  City  Con' 
troUer. 

The  Act  of  1854  end  its  supplements  fo  far  as  tbey  are  not  supplied  by  or  in 
conflict  with  the  municipal  corporation  Act  of  1874are  in  force  in  the  several  cities 
of  the  third  class. 

Judgment  entered  on  Treasurer's  bond. 

No.  210,  June  Term,  1889. 
Rule  to  open  judgment. 

H.^A.  Knapp^  for  plaintiff. 

Z.  A,  Amerman^  for  defendant. 

Archbald,  p.  J.  The  judgment  in  the  present  case  is 
entered  upon  the  official  bond  of  Alexander  Simpson  as  Treas- 
urer of  the  Scranton  School  District,  given  to  secure  the  faith- 
ful performance  of  his  duties  as  such  Treasurer,  including  the 
true  accounting  for  all  moneys  received  by  him  in  that  capa- 
city. It  is  undisputed  that  Mr.  Simpson  has  fulfilled  all  the 
requirements  of  his  ofBcial  position  and  accounted  for  all  the 
funds  of  the  district,  excepting  only  the  sun^  of  $6,23 1.65  which 
he  claims  to  retain  as  compensation  for  his  services  as  School 
Treasurer,  or  so  much  thereof  as  may  be  allowed  him  by  the 
School  Controllers,  this  sum  being  two  per  cent,  of  $3(i»SS2.76, 
which  was  the.  whole  amount  of  school  moneys  passing  into 
his  hands.  If  this  claim  is  well-founded  then  no  liability  has 
acctued  upon  the  bond,  and  the  School  District  is  not  entitled 
to  maintain  the  judgment.  It  appears  from  the  agreed  state 
ment  of  facts  upon  which  the  case  was  presented  to  us  that  the 
claim  of  Mr.  Simpson  was  submitted  with  his  accounts  to  Mr. 
Amerman.  the  Controller  of  the  City  of  Scranton,  and  these 
accounts  having  been  audited  by  such  Controller,  the  claim 
was  passed  upon  and  disallowed.  It  is  therefore  contended 
that  the  defendants  are  concluded  by  the  judgment  of  the  Con- 
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troller,  ju'^t  as  the  Treasurer  of  a  county  or  township  is  con- 
cluded by  the  audit  of  his  accounts  by  the  county  or  tpwnship 
auditors. 

The  power  and  duties  of  the  City  Controller  in  a  city  of 

the  third  class  are  defined  and  regulated  by  the  39th  section 
of  the  Act  of  23  May,  1874,  (P.  L.  251,  2  Bright,  Purdon  1230 
1231).     In  clause  six  of  this  section  it  is  enacted  that  "He  shall 
perform  nil  the  duties  now  enjoined  on  the  County  Auditors 
by  the  laws  of   the  State,  and  shall  scrutinize,  audit  and  settle 
all  accounts  whatever  in  which  the  city  is  concerned,  either  as 
debtor  or  creditor,  where  provision  fpr  the  settlement  thereof 
is  made  by  law;  and  where  no  such  provision,  or  an  insuf!icient 
provision  has  been  made,  he  shall  examine  such  accounts  and 
report  to  the  City  Councils  or  School   Board  the  facts  relating 
thereto  with  his  opinion  thereon.'*     It    is  clear  that    this   sec 
tion  of   the  Act  contains   in    itself   no   requirement    that   the 
school  treasurer  or  any  other  ofBcer  shall  submit  his  accounts 
to  the  City  Controller  for  audit  and  settlement.     While  the 
Controller  is  to  perform  all  the  duties   enjoined    on  County 
Auditors,  yet  he   is  only  authorized  to  scrutinize,  audit  and 
settle  account?  in  which  the  city  is  concerned,  where  provision 
for  their   settlement  is  made  by  law,  which  can   only  mean 
where  there  is  a  specific  requirement  that  they  phall  be  sub- 
mitted to  him.     We  must  find,  therefore,  somewhere  in  the 
law  a  corresponding  duty  imposed  upon  the  officers  of  the  city 
or  school  district  to  submit  their  accounts  to  the  City  Control 
ler  for  audit  and  settlement  before  there  is  any  obligation  oh 
their  part  to  do  so  or  any  authority  on  his  part  to  pass  upon 
them.     In  the   case  of  the  county  and  township  auditors  their 
are  specific  provisions  that  they  shall    audit,  settle  and  adjust 
the  accounts  of  certain  officers,  among  whom  are  the  county 
and  township  officers  respectively.     But  more  than  this  the 
County  Treasurer  is  expressly  required  (Act  15  April,  1834,  Sec. 
37,  P.  L.  543)  to  state  his  accounts  to  the  County  Commission, 
ers  who  are  to  lay  them  before  the  County  Auditors  for  settle- 
ment according  to  law  and  a  like  express  duty  is  imposed  upon 
the  township  treasurer  to  submit  his  accounts  to  the  township 
auditors.     (Act  15  April,  1834.  Sec.  96,  P.  L.  555).     There  is 
a  marked    omission  in    this  respect  in  the  provisions  of  the 
law  with   regard  to  the  treasurer  of  a  city  of  the  third  class. 
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The  duties  of  this  officer  in   his  capacity  of  Oity  Treasurer 
as  regulated  by  statute  are  to  be  found  in  the  3$th  sec.  of 
th«t  Act  of  May  23,   1874,  commonly  known  as  the  municipal 
cprporation  act,  and  his  duties  as  Treasurer  of  the  correspond- 
ing school  district  so  far  as  covered  by  that  Act,  in  the  42nd,  43rd 
45th  sections  of  the  same.     Nowhere  in  any  of  these  sections  is 
there  a  requirement  that  he  shall  submit  his  accounts  to  any 
one  for  settlement.     Without  this,  the  duty  to  do  so  does  not 
exist,  unless  it  arises  by  a  necessary  implication  from  other 
provisions  of  the  law.     Upon  the  latter  point  it  may  be  said 
that  there  is    no  provision  for  an  appeal  from  the   decision 
of  the  Controller  as  auditor,  the  obligation  of  any  officer  of 
the  city  or  school  district  to  submit  his  accounts  to  him  for 
settlement  should  only  be  implied  upon   the  strongest  neces- 
sity.    Such  as  to  our  minds,  does  not  exist  in  the  present  case. 
It  is  true  that  the|  City  Controller  is  g^'ven    "supervision  and 
rontrol  of  the  fiscal  concerns  of  all  departments,  bureaus  and 
offices  of  the  city  and  school  district,  who  shall  collect,  receive 
and  disburse  the  public  moneys,  or  who  are  charged  with   the 
management  or  custody  thereof."     But  it  is  evident  from  the 
context  that  his  duties  in  this  connection  are  merely  supervise 
ory.     This  supervision  does  not  constitute  him  a  tribunal  to 
audit  and  settle  the  accounts  of  such  departments  and  offices. 
A  subsequent  and  express  provision  of  the  statute  was  consid- 
ered necessary  to  confer  that  authority  upon  him.     This  is  all 
there  is  in  the  act  outside  of  what  has  been  already   consider- 
ed, and  it  is  clearly  insufficient  to  warrant  any  implied  duty  on 
the  part  of  the  City  Treasurer  or  any  other  officer  such   as   is 
suggested,   and  we  must  therefore  conclude   that  duty  does 
not  exist. 

It  will  not  do  to  leave  this  question,  however,  without 

considering  certain  provisions  of  the  law  outside  of  the  Act  of 
r874.  In  the  i6th  Sec.  of  Act  of  May  8th  1854,  P.  L.  619, 
which  is  the  general  statute  regulating  the  affairs  of  common 
schools  throughout  the  State,  it  is  provided  with  regard  to  the 
school  treasurer  that  "he  shall  settle  his  accounts  annually 
with  the  directors  and  controllers.*'  This  was  subsequently 
partially  changed  by  the  Act  of  May  21,  1857,  which  directs 
that  "it  shall  be  the  duty  of  the  borough  and  township  audit- 
ors  in  addition  to  the  duties  now  imposed  upon  them  by  law 
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to  settle  annually  the  accounts  of  the  !«chooI  treasurers  of  the 
different  school  districts  of  this  commonwealth."  While  this 
supplemental  act  is  general  in  its  terms  it  must  manifestly  be 
confined  to  those  school  districts  to  which  it  can  alone  apply, 
to  wit.  to  those  which  are  in  boroughs  and  townships,  leaving 
those  in  cities  to  be  governed  by  the  law  as  it  previously 
stood.  The  proviso  excluding  the  city  and  county  of  Phila- 
delphia from  the  operation  of  the  act  must  be  considered  as 
merely  precautionary.  The  Act  of  1854  and  its  supplements 
so  far  as  they  are  not  supplied  by  or  in  conflict  with  the  muni- 
cipal corporation  Act  of  1874,  must  be  held  to  be  in  force  in 
the  several  school  districts  which  are  embraced  in  cities  of  the 
third  class.  If  th«s  be  the  case,  then  we  have  a  specific  pro 
vision  already  existing  in  the  law  as  to  how  the  accounts  of 
the  school  treasurer  in  a  city  district  shall  be  settled,  and 
there  is  no  necessity  nor  any  place  for  raising  up  another 
method  by  implication. 

We  are  therefore  of  opinion  upon  the  first  branch  of  the 
case  thrit  the  defendants  are  not  concluded  by  the  action  of 
the  City  Controller  in  disallowing  Mr.  Simpson's  claim,  Smd 
that  the  question  of  a  compensation,  if  any  due  him  as  School 
Treasurer,  is  open  for  consideration  upon  its  merits. 

Let  us  now  take  up  that  question.  By  the  thirty-fifth 
section  of  the  Act  of  1874  (P.  L.,  249)  it  is  provided  that  the 
City  Treasurer  in  the  cities  of  the  third  class  *'shall  receive  an 
annual  salary,  to  be  fixed  by  ordinance,, which  shall  not  be  in- 
creased or  dimished  during  his  term  of  office."  In  pursuance 
of  this,  an  ordinance  of  the  City  of  Scranton  was  duly  pa>sed 
fixing  the  salary  of  City  Treasurer  at  $4,000  per  annum.  By 
the  forty-second  section  of  the  same  Act  the  City  Treasurer  in 
cities  of  the  third  class  is  made  ex-officio  School  Treasurer. 
Nothing  is  said,  however,  in  this  or  the  two  following  S'  ctions 
which  comprises  all  there  is  upon  the  subject  in  the  Act  about 
any  compensation  to  be  made  for  his  services  in  this  added 
official  capacity.  It  is  therefore  contended  that  he  is  not  en- 
titled to  such  compensation,  but  must  be  content  with  that 
which  the  city  is  directed  to  provide. 

Notwithstanding  the  fact  that  the  two  offices  of  City  and 
School  Treasurer  are  filled  by  the  same  person  at  one  and  the 
same  time,  they  are  distinct  in  their  character,  duties  and  res- 
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ponsibility,  and  they  are  «o  treated  in  the  act.  By  separate 
sections  and  in  different  connections,  the  duties  of  the  one  are 
are  first  prescribed,  and  then  the  duties  of  the  other.  1  he  in- 
cumbent of  these  offices  is  required  to  give  two  .separate  bonds 
for  the  faithful  performance  of  his  duties,  the  one  to  the  satis, 
faction  of  city  Councils,  and  the  other  to  that  of  the  Board  of 
School  Controllers;  he  also  is  required  to  take  and  subscribe 
distinct  oaths  of  office  But  more  than  this  in  collecting  and 
disbur>ing  the  funds  in  the  one  case  of  the  city  and  in  the 
other  of  the  school  district  he  necessarily  assumes  distinct 
duties  and  responsibilities.  It  would  naturally  be  expected 
from  this  that  a  separate  compt*nsation  for  each  office  would 
at  the  same  time  be  provided,  and  the  absence  of  any  such  pro- 
visions in  the  act  before  us  carries  with  it  the  persuasive  argu- 
ment that  no  specific  compensation  for  the  second  oflfice  was 
intended.  Indeed  if  the  case  is  to  stand  upon  the  Act  of  1874, 
the  matter  is  not  open  for  argument,  for  no  compensation  has 
there  been  attached  to  tbe  o(!ice,  and  a  person  uho  assumes 
the  office  must  take  it  with  all  its  infirmities.  But  are  we  to 
consider  only  the  provisions  of  the  Act  of  1874  ?  The  general 
body  of  the  .school  law  as  we  have  already  .seen  is  comprised 
in  the  Act  of  May  8,  1854,  and  its  several  supplements.  The 
Act  of  1874  does  not  contain  in  itself  a  complete  system  of 
school  law  as  to  school  districts  in  cities  of  the  third  class,  so 
that  we  have  to  constantly  resort  to  the  general  school  law  to 
supply  its  deficiencies.  So  far  then  as  the  provisions  of  the 
former  system  are  modified  by  the  later  statute  so  far  do  they 
remain  unaffected  and  in  force.  No  ,  by  the  i6th  sec.  of  the 
Act  of  i854(P.  L  619.  I  Bright,  Purd.  287,  pi.  33)  it  is  enacted 
that  the  school  treasurer  '*shall  be  alUwed  to  retain  not  ex- 
ceeding two  per  cent,  on  the  money  passing  through  his  hands 
for  his  services."  As  he  is  by  the  same  action  direcred  to  set- 
tle his  accounts  with  the  Board  of  School  Directors  it  is  for 
them  to  say  just  what  within  the  nnaximum  amount  hiscompen. 
sation  shall  be.  Here  is  a  distinct  provision  that  some  com- 
pensation shall  be  made  to  the  School  Treasurer  for  his  service. 
What  is  there  to  modify  this  in  the  special  provisions  of  the 
Act  of  1874?  Simply  that  this  office  is  to  be  filled  in  cities  of 
the  third  class  by  the  person  who  is  chosen  Treasurer  of  the 
city  and  that  no  compensation  is  there  provided  for  the  second 
oflfice.     But  it  must  be  r^^membered  that  the  two  offices  are  dis- 


^   I 


170  LACKAWANNA   jaklST. 

tinct  however  they  may  be  filled  by  the  same  person  and  this 
distinctness  is  recognized  and  pre^L•r\ed  in  the  statute.      It  is 
not  there  enacted  that  the  City     Treasurer   sh  ill    perform  the 
duties  of  School  Treasurer,  but  that  he  shall  ex  officio  fill  the 
oHFice.     This  is  not  an  unfamiliar  provision  in   the  law  and  it 
is  entirely  consistent  with  a  separate  compensation   for  each 
office.     Just  as  soon  therefore  a<  the   separate  character  and 
existence  of  each  of  the  offices  in  question  is  recognized  separ- 
ate compensation  if  any  provide  '  for   ei  her    must   be  held  to 
attach  to  it.     With  this  conclusion  reached  there  is  no  particu- 
lar significance  in  the  omission  of  ihe  Act  of  1874  of  any  men- 
tion of  the  compensation  of  the  School   Treasurer.     If  we  re- 
gard  it  as  already  provided  for  by  the  Act  of  1854,  there  is  no 
occasion  to  say  anything  further  about  ir.       I  he  two  statutes 
being  read  together  the  om missions  of  the  one  are  cohered  by 
the  provisions  of  the  other.  A  compensation  not  exceeding  two 
per  cent  on  the  money  passing  through  his  hands  being  there- 
fore attached  by  the  general  la.v  to  the  office  of  School  Treas- 
urer, this  is  not  to  be  confined  to  those  school  districts   alon^e 
which  are  compo.sed  of  boroughs  and  townships.     The  Act  of 
1854  was  intended  to  apply  to  all  school  districts  in  the  Com- 
mo  iwealth  alike,  as  Well  as  th  ise  in  any  other  municipal  divis- 
ion, as  the  express  terms  of  its  first  section  p  ainly  show«.  (P. 
L.,  617,  I   Bright.  Purd.  282,  pi    1.)     But  the   argument  of  the 
plaintiffs  would   compel   us  to   hold    that  this  compensation 
attaches  to  the  office  of  School  Treasurer  in  every  case  except 
in  cities  of  the  third  class,  where  it  is  filled  ex  officio  by  the  City 
Treasurer.     There  is  no  satisfactory  reason  for  this  exception, 
and  we  cannot  sustain  it      We  therefore  hold  that  the  defend- 
ant Treasurer  is  entitled  to  such  compensation,  not  exceeding 
two  per  cent,  ou  the  moneys  passing  through  his  hands,   as 
shall  be  determined  upon  a  settlement  of  his  accounts  with  the 
School  Controllers,  and  that  until  this  is  passed  upon  he  is  in 
no  default  upon  his  bond  in  retaining  the  maximum  amount. 
The  rule  to  open  the  judgment  is  made  absolute. 


In  Re:  Road  BETWEEN  Priceville  and  Scott  Township. 
{Quarter  Sessions  of  Lackawanna  County ^  August  /p,  i8Sg,) 

ROAD  CASE— JURISDICTION    OF  QUARTER    SESSIONS — POWERS 

AND     RIGHTS     OF     BOROUGHS — PARALLEL     ROADS — 

NECESSITY— ENTERTAINMENT  OF  A  VIEWER. 
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The  Court  of  Quarter  Senions  has  Juried  iction  under  the  Act  of  18  June, 
1888,  to  lay  out,  and  under  the  Act  of  8  May,  18.1iO,  to  widen  a  public  road  located 
partly  within  a  borough  and  partly  within  a  township. 

The  Act  of  8  April,  1861,  gives  boroughs  power  to  survey  and  lay  out  roeds 
and  streets,  and  if  a  road  is  located  wholly  within  the  limits  of  a  borough,  this 
power  isezdnsiva  Where  the  course  of  a  proposed  road  as  originally  oontem^ 
plated  was  entirely  within  certain  boroughs  but  was  afterwards  deflected  and  run 
a  short  distance  into  a  township  merely  in  order  to  give  the  Court  of  Quarter  Ses^ 
■ions  jurisdiction,  it  teems,  the  court  will  refuse  to  act. 

Where  there  is  a  road  already  in  existence,  the  evidence  in  favor  of  estab* 
liahing  a  new  one  parallel  to  it  should  show  more  than  that  the  old  road  is  uneven, 
with  steep  grades  and  out  of  repcUr,  or  that  the  new  one  would  be  more  desirable, 
and  convenient,  less  hilly  and  more  susceptible  of  repair.  The  new  road  must  be 
shown  to  be  a  necessity. 

Where  one  of  the  petitioners  entertained  one  of  the  viewers,  furnishing  him 
■upper,  lodging  and  breakfast,  free  of  charge,  and  then  accompanied  the  viewers 
to  the  different  points  where  he  wante  I  the  road  to  go.  Held,  that  this  was 
■ufBcient  ground  for  setting  the  raport  aside^ 

The  entertainment  of  viewers  by  a  party  in  intmrest  is  contrary  to  public 
policy  and  the  courts  will  not  draw  the  line  between  harmless  and  improper  enters 
tainment. 

Road  in  Plymouth.  5  Rawie  150,  discussed. 

Petition  to  establish  a  road  from  Priceville  to  Scott  Town* 
ship.     No.  9,  January  Srssion,  1887. 

Exceptions  to  report  of  viewers. 

A.  C,  Logan,  C*  B,  Gardner,  for  petition. 

Ward  &  Harn^  contra. 

GUNSTER,  J.  The  exceptants  question  inter  alia  the  jur- 
isdiction of  the  court,  the  necessity  of  the  proposed  road)  the 
ability  of  the  proper  authorities  to  con.struct  and  maintain  the 
same,  and  the  manner  of  procuring  the  report. 

1.  i'he  proposed  road  is 677  55  rods  in  length.  Beginning 
at  Priceville  in  the  borough  of  Dickson  City,  it  runs  196.75  rods 
through  the  borough,  thence  through  the  borough  of  Blakely 
463.4  rods,  thence  to  the  other  terminus  in  the  township  of 
Scotr  a  distance  of  17.4  rods.  It  was  held  in  Scmtrset  and 
Stagtown  Road,  74  Pa.»  61,  that  the  Court  of  Quarter  Session 
had  jurisdiction  under  the  Act  of  13  June,  183610  lay  out.  and 
under  the  Act  of  8  May,  1850,  to  widen  a  public  road  located 
partly  within  a  borough  and  partly  within  a  township. 

2.  Is  the  proj  oscd  road  necessary  for  theacconimodation 
of  the  gtneral  public?  It  does  not  appear  that  it  would  be 
of  any  benefit  whatever  to  the  inhabitants  of  Blakely  who 
would  be  char£>[ed  with  the  gre  tor  share  of  the  ex* pen <c  of 
building  and  maintaining  it.  That  srtme  public  road  between 
the  points  mention^sd  in  the  petition  is  necessary,  we  do  not 
doubti  but    it  appears  that    there   is  an<^    for  manv   voar*^  hns 
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been  a  public  road  between  them  and  running  almost  parallel 
with  the  road   proposed.     It  is  conceded   that   two  roads  are 
not  necessary,  and  th  it    ibe  construction  of  a  new  road  would 
eventually  result  in  the  abamionme.it   and  vacation  of  the  old 
one.     This,  however,  is  not  an  application  for  a  change  in  the 
location  of  a  road  but  an  application  for  a  new  one  and  if   the 
report  is  conftrmeil  there  will  bean  additional  road.     We  must 
also  bear  in  mind  that  the  Act  of  3  April,  1851.  P.  L.  320 gives 
boroughs  power  to  survey,  lay  out.  enact  and  ordain  such  roads, 
streets,  lane^,  alleys,  and   common    sewers   as  they  may  deem 
necessary,  and  that   whe;i  the   road  is  located  wholly  within 
the  limits  of  the  borough,  this  power  is   exclusiv*^.     Thtre  is 
evidence  that  with  a  >light  chauge  in  its  course  at  the  northern 
end,  this  proposed  road  could    be  laid    out  entirely  within  the 
boroughs  of  Hlakely  and  Dickson  City  and  that  the  course  or- 
iginally c  ntempiated  by  some  of  the  petitioners  was  deflected 
so  as  to  run    into  Scott  Township,  not  because  the    17.4  rods 
laid  out  in  that  township  were  necessary  for  a  public  road  but 
because  it  was  necessary  that  the  road  should,  at  least  in  part 
be  located  in  the  township  in  order  to  give  the  court  juri.sdic* 
tion.     But  however  this   may  be,  before  we  can   6x  upon   the 
borough  of  Blakely  the  burden  of  constructing  and  maintaining 
the  greater  part  of  this  road  without  deriving  any  benefit  there- 
from, the  public  necessity  therefor  should  be  made  clear.     The 
evidence  should   present  something  more  than  convenience  or 
desirability.     The  road  already  constructed  is  somewhat  hilly, 
with  steep  grades,  and  has  not  been  kept  in  good  repair.     From 
its  location  it  is  probably  somewhat  difficult  to  keep  it  in  repair. 
The  proposed  road  would  not  be  so  hilly  and  would  probably 
be  more  susceptible  of  repair.     Even  on  these  questions,  equ- 
ally credible  witne<>ses  for  and  against  the  road,  differ  in  their 
opinions.     As  said  before  the  old  and   the  propo.sed  road   are 
practically  parallel,  and  while  a  new  road  kept   in  good  order 
might  be  desirable  for  the  general  public  we  are  not  satisfied 
that  it  is  necessary  for  their  accommodation. 

3.  One  of  the  petitioners.  John  Smith,  entertained  one 
of  the  viewers,  Mr.  Ackerly,  furnishing  him  supper,  lodging  and 
breakfast,  free  of  charge,  and  in  company  with  others  went  with 
the  viewers  and  pointed  out  the  starting  point,  and  where  they 
wanted  the  road  to  go.  This  is  fatal  to  the  report.  ,We  do 
not  question  the  honesty  of  cither  Mr.  Smith  or  Mr.  Ackerly. 
There  is  not  the  slighest  evidence  that  anything  was  corruptly 
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suggested  or  done,  and  we  have  no  doubt  that  the  entertain- 
ment was  innocently  furnished  and  accepted.  But  the  enter- 
tainment of  viewers  by  a  party  in  interest  is  contrary  to  pub- 
lic policy.  If  permitted  at  all  it  not  only  can,  but  very  likely 
will  become  the  cover  of  great  abuses;  for  no  court  will  be  able 
to  draw  the  line  between  harmless  and  improper  entertainments. 
{In  Re:  Road  in  Ross  Township^  4  Kulp  67;  Fairmount  Park 
Case^  6  Phila.  291;  Magnolia  Street,  8  Phila.  468;  Road  in 
Whittnarsh,  14  Luz.  Leg.  Inh.  452.)  And  we  believe  it  to  have 
been  the  uniform  practice  in  this  and  Luzerne  county  in  such 
cases  to  set  aside  the  report.  Counsel  for  the  petitioners  have 
called  our  attention  to  the  case  of  Road  of  Plymouth,  5  Rawle 
ISO.  We  do  not  think  it  rules  the  question  before  us.  In 
that  ca«--e  it  appeared  that  the  jury  of  viewers  had  dined  at 
the  house  of  one  of  the  petitioners,  on  the  day  of  the  re- 
view, and  were  entertained  at  his  expense.  It  did  not 
appear,  however,  that  he  had  in  any  manner  attempted  to 
influence  the  jury  as  to  the  course  they  should  take.  It  was 
held  that  inasmuch  as  the  expenses  of  a  re  review  are 
borne  by  the  parties  at  whose  instance  it  is  awarded,  there 
was  no  reason  why  a  petitioner  should  not  entertain  t'he 
viewers  at  his  own  home  instead  of  at  a  tavern.  In  the 
present  case  the  petitioner  was  not  necessarily  fixed  for  the 
costs,  though  he  might  become  liable,  and  he  had  not  only 
signed  the  petition  for  the  road,  but  went  with  the  viewers 
and  pointed  out  to  them   where  he  wanted   it  to  go. 

The  third,  fourth,  ninth  and  additional  exceptions  are 
sustained,  the  report  of  the  viewers  is  set  aside  and  the  pe- 
tition is  dismissed  at  the  costs  of  the  petitioners. 


Walsh  vs:  The  Lehigh  Valley  R.  R.  Co. 
(Common  Pleas  of  Lackawanna  County,  August  /^.  i88g.) 

SERVICE     OF     SUMMONS     ON      CORPORATIONS    OUTSIDE    THE 

COUNTY. 

A  teryice  of  BQininons  oatside  the  county  must  be  acoording  to  the  act  of 
SUtof  liarch  1843  •r  that  of  17th  of  March  1850. 

A  retam  of  wTTJoe  of  the  "Division  Superintendent"  of  a  railroad  conH' 
pany  is  not  rafflcient  and  will  be  set  aside. 

Action  of  trespass.     No.  36  March  Term,  1889. 

The  return   of  the  sheriff  to  the  summons  was  as  follows: 


174  LACKAWANNA  JURIST. 

•*  I  dp  hereby  certify  and  return  that  on  the  15th  day  of 
February  1889,  I  served  this  writ  an4.  summoned  the  Lehigh 
Valley  Railroad  Company,  defendant  within  named,  by  giv^ 
ing  a  true  and  attested  copy  of, ,  said  writ  to  A.  Mitchel|, 
Division  Superintendent  of  said  Lehigh  Valley  Railroad 
Company,  at  the  office  of  the  said  Lehigh  Valley  Railroad 
Company  in  the  city  of  Wilkes-Barre,  in  the  County  of  Lu- 
zerne, Pa.,  and  making  known  to  him  the  contents  thereof." 

Rule  to  set  aside  service  of  summons. 

C.  Smith,  ior  plaintiff. 

/.  H,  Burns,   Willard  &r  Warren,  for  defendants. 

Archbald,:  p.  j.  The  service  of  summons  haviAg  been 
made  outside  of  the  county  must  be  justified  if  at  all  by  the 
act  of  2 1  St  of  March  1843,  §  8,  or  that  of  17th  of  March 
1856,  which  so  far  as  concerns  the  present  case  may  be  treat- 
ed as  one.  (i  Bright,  Purd,  p.  .3S5»  P^- 97«  P-  SS^i  pi-  toi). 
Under  these  statutes  service  of  process  to  be  sufficient  must 
be  mcide  upon  some  one  of  the  officers  enumeratec^  therein. 
There  can  be  no  equivalent  or  substitute  for  either  of  them. 
We  have  here,  however,  a  service  made  upon  one  who  is 
styled  in  the  return  a  division  superintendent.  Just  what 
is  the  character  of  such  officer  we  do  not  know,  and  need  not 
speculate.  He  may  be  of  more  importance  in  the  affairs  of 
the  defendant  corporation  than  a  chief  clerk,  and  service  of 
process  upon  him  would  possibly  be  more  sure  of  bringing 
notice  to  the  company.  But  we  must  abide  by  the  provisions 
of  the  statute,  and  the  service  in  question  not  having  .been 
made  upon  such  an  officer  as  is  named  therein  was  ineffectual 
to  bind  the  defendants.  We  express  no  opinion  upon  the 
other  questions  raised  at  the  argument.  The  rule  to  sc 
aside  the  service  of  summons  is  made  absolute. 


(n  Re:  DIVISION   OF  DicKSON  CiTY  Borough  into  Two 

Wards. 

{(Quarter  Sessions  of  Lackawanna  County,  March  jo,  188^.) 

DIVISION  of  borough  INTO  TWO   WARDS— NOTICE  TO  INHAB- 

ITANTS — REPORT  OF  COMMISSIONERS. 

On  pi*oceedlngs  to  divide  a  borough  it  is  of  primary  importance  that  the 
inhabitants  should  have  notice  of  the  time  and  place  where  they  may  be  heard  by 
h*^  comraimioners  for  and  against  the  division. 
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That  such  notice  was  given  it  mutt  afllrmatiTely  appear. 

The  notioe  most  be  to  the  inhmbitantt  and  it  is  not  snilieient  to  notify  tb« 
^ieeton  of  the  borough* 

The  notice  thonld  be  explicit  and  warn  the  people  that  the  oommiasioners 
will  be  in  the  borough  at  a  certain  time  and  place  for  the  purpose  of  aa  Inqniry  in*^ 
to  the  propriety  of  dividing  the  )x>rougb« 

A  borough  will  not  be  cUvided  '^because  the  necessities  of  the  yMiuoners 
require  a  division. '^    Tlie  convenience  of  the  inhabitants  must  require  it^ 

Petition  to  divide  Dickson  City  Borough  into  two  wards* 
No.  17,  June  Session,  1884, 

Motion  to  confirm  report  of  Commissioners* 
F.  y.  FitzsimmonSy  for  petitioners. 

Akchbald,  J.  On  May  3d»  1884)  upon  petition  of 
twenty-five  freeholders,  citizens  and  residents  of  this  borough 
alleging  that  by  reason  of  the  extent  of  territory  and  difficulty 
of  attending  to  municipal  affairs  they  labored  under  great  in* 
convenience,  three  commissioners  were  appointed  to  inquire 
into  the  necessity  and  propriety  of  dividing  the  borough  into 
two  wards.  At  the  next  court  of  Quarter  Sessions  the  com- 
missioners made  report,  which  was  confirmed,  nisi  June  23, 
and  now  comes  up  for  final  confirmation^ 

No  exceptions  have  been  filed,  but  as  the  jurisdiction  is 
statuary,  we  must  spe  that  it  is  exercised  according  to  the 
statute. 

The  act  under  which  these  proceedings  a^e  had  is  that  of 
March  14th,  1874,  (P.  L.  159).  It  is  almost  a  counterpart  of 
the  Act  of  April  15th,  1834,  sections  13  and  I4t  so  that  Xht 
construction  given  to  the  latter  may  guide  us  in  construing 
this. 

As  the  object  ot  a  division  is  to  "suit  the  convenience  of 
the  inhabitants,**  it  is  of  primary  importance  that  they  should 
have  notice  of  the  time  and  place,  when  and  where  they  may 
be  heard  for  or  against  the  division.  That  such  notice  was 
given  must  affirmatively  appear.  {Betkel  Twp ,  i  Barr  97; 
Norwegian  Twp,^  8  Harris,  324 ;  Sewickly  School  District,  9 
Casey  297;  Wilkins  School  District,  20  Smith  108 ;  Clear  field 
School  District,  29  Smith  419. 

The  report  of  the  commissioners  is  that  the  electors  of  the 
borough  were  notified.  This  does  not  satisfy  the  requirement 
of  notice  to  the  inhabitants.  The  electors  are  not  the  only 
ones  to  be  a£Feeted  by  the  proceedings,  nor  is  it  "to  suit  their 
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convenience**  but   the  convenience  of   the   inhabitants,  that  a 
change  iit  the  borough  is  authorized. 

Nor  are  the  hand-bills,  by  which  notice  was  said  to  have 
been  given,  in  this  case,  sufficiently  explicit.  It  can  hardly 
be  SAid  that  they  gave  notice  that  there  would  be  any  hearing 
before  the  commissioners.  They  simply  state  that  the  com- 
missioners would  be  at  a  certain  place  within  the  borough  at 
a  certain  time.  There  should  be  something  to  warn  the  people 
that  the  commissioners  were  there  for  the  purpose  of  an  in- 
quiry into  the  propriety  of  granting  this  petition.  Such  pro- 
ceedings as  these  where  the  results  are  so  largely  in  the  hands 
of  the  commissioners,  and  where  the  whole  matter  is  out  of 
court,  should  be  conducted  with  such  regularity,  as  shall  give 
confidence  that  a  true  inquiry  has  been  made. 

A  further  exception  is  to  be  taken  to  the  report.  The 
commissioners  state  as  their  conclusion  **that  the  necessities  of 
the  petitioners  require  the  division'*  asked  for.  But  it  is  not 
the  necessities  of  the  small  body  of  the  inhabitants  who  have 
signed  the  petition  that  is  to  control.  As  said  before,  it  is  to 
suit  the  convenience  of  the  inhabitants,  that  the  court  is  g^ven 
the  power  to  divide  a  borough.  With  that  in  view  the  com 
missioners  are  to  inquire  into  the  propriety  of  granting  the 
prayer  of  the  petition,  and  report  to  the  court  accordingly. 
They  have  not  done  this  and  have  not,  therefore,  passed  upon 
the  question  submitted  to  them. 

The  report  of  the  commissioners  is  now  set  aside;  the- 
matter  is  re-co'mmitted  to  the  same  commissioners,  with  in- 
structions to  proceed  therein  anew,  and  after  due  notice  to  the 
inhabitants  of  the  borough  to  be  divided,  to  inquire  into  the 
propriety  of  granting  the  prayer  of  the  petitioners,  and  report 
thereon  to  the  next  court  of  Quarter  Session. 

Upon  the  coming  in  of  said  report  the  clerk  is  directed  to 
advertise  the  same  as  is  provided  by  rule  of  Court  in  regard 
election  districts.     See  rule  iii,  section  2.     Printed  rules,  p.  56. 
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Thk  Scranton  Electric  Light  and  Heat  Company  vs. 

The  City  of  Scranton. 

{Common  P/eas  of  Lackawanna  County,  October  2t,  tSSg.) 

MUNrCIPAL    POWERS — PERMISSIOV    GIVEN    BY  A  CITY   TO    AN  • 
ELECTRIC  LIGHT  COMPANY  TO  OCCUPY  itS  STREETS. 

Whei-e  a  city  jrave  an  electric  liprht  comfMiny  perrafwion  to  enter  upon 
its  stie«ts  to  strinjf  wirM.  &c.,  aiul  aniieatHd  a  condition  that  the  company  should 
furuljih  to  the  citv  one  sti-ept  lltrht  fn^  of  char^re  for  every  thirty  pafd  lights 
erectwl.   Held  that  the  condition  was  void  ai»d  oonid  not  be  enforced. 

The  conncila  have  no  risrht  to  couple  their  fierniifBion  with  any  condition 
or  restriction  not  imposed  by  the  act  unde  •  which  the  company  was  incorpor- 
ated unle»«  the  c»)tnpany  agrees  to  accept  the  same  and  be  bound  thereby,  and 
even  then  the  condition^  and  restrictions  must  harmonise  and  iu  no  wise  conflict 
with  the  provisions  of  the  act 

Ihe  onlv  rt^frulations  the  councils  are  authorised  to  adopt  are  such  as 
relate  to  the  safety  and  convenience  of  the  public. 

Case  stated.     No.  1377,  October  Term,  1889, 

Willard  &  Warren,  for  plaintiff. 
/.  H.  BurnSy  for  defendant. 

GUNSTER,  J.  No  question  was  raised  on  the  argument 
of  this  case  as  to  the  validity  of  the  contract  entered  into  by 
the  City  of  Scraiuon  with  the  Scranton  Electric  Light  and 
Heat  Company  for  the  payment  of  the  price  agreed  upon  for 
the  lights  which  the  latter  was  to  furnish,  and  it  is  admitted 
that  the  lights  were  furnished  in  accordance  with  the  terms 
of  the  contract.  It  is  also  admitted  that  under  said  con-> 
tract  there  would  be  due  the  company  the  sum  of  $537  72  if 
no  deduction  had  been  made  by  the  city.  This  sum  is  the 
equivalent  of  a  certain  number  of  lights  which  the  city  con- 
tends the  plaintiffs  were  bound  to  furnish  free  of  charge  under 
the  resolution  of  June  23,  1883,  by  which  the  company  were 
granted  permission  to  introduce,  locate  and  erect  an  electric 
plan:  in  the  City  of  Scranton.      The  resolution  is  as  follows: 

•*Resolved:  The  Scranton  Electric  Light  and  Heat 
Company,  of  Scranton,  Pa.,  are  hereby  granted  permission  to 
introduce,  locate  and  erect  an  electric  light  plant  in  the  City  of 
Scranton.  Said  lights  to  be  attached  to  insulated  wires;  said 
wires  to  be  erected  on  poles  along  street.**,  avenues  and  alleys 
and  no  wires  allowed  to  be  run  over  buildings  unless  by  con- 
sent of  the  owners  thereof,  and  said  company  to  erect  in  ac- 
cordance with  th«  standard  requirements  of  the  New  York 
Board  of  Fire  Underwriters,  adopted  January  12,  i882,endors' 
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cd  by  National  Board  of  Fire  Underwriters  May  25,  1SS2.  and 
which  is  endorsed  by  the  Scranton  Hoard  of  Fire  Underwriters* 
Said  company  to  be  held  responsible  for  any  damages  that 
may  occur  from  the  erection  or  use  of  said  lights. 

'*'\nd  it  is  further  pra/id;rJ  thiAt  th*  saiJ  comoiny  shall 
furnish  to  the  city,  one  street  light  free  of  charge  for  every 
thirty  paid  lights  erected,  and  that  their  wires  shall  be  erected, 
at  least  nix  feet  from  any  telephone  or  telegraph  wires/'  It 
does  not  appear  from  the  case  Mated  that  this  compa«iy  in- 
troduced, located  or  erected  its  plant  under  the  term  of  this 
resolution,  or  that  it  in  any  manner  as*«ented  to  the  provi- 
sions for  free  lights  or  agreed  to  furnish  them.  The  case  there- 
rtore  presents  tne  bare  questioti  whether  the  city  can,  in  an 
action  of  assumpsit  on  the  (  ontract  for  the  prire  agretd  to  be 
paid  for  the  lights,  enforce  the  provisions  in  the  resolutions  for 
free  lights  in  the  absence  of  the  companies  assent  or  agree- 
ment  thereto. 

"Both  the  city  and  the  company  are  in  a  manner  thecrea* 
tures  of*  the  legislature.  They  have  the  powers  which  are 
expressly  given  to  them  or  may  be  nece.ssary  by  implication^ 
The  company  is  a  corporation  of  the  State  of  Pennsylvania, 
duly  incorporateil  in  pursuance  of  the  Act  of  Assembly  of 
29th  April,  1874,  and  its  supplement.  The  Act  of  1874  (as 
amended  and  extended  by  the  Act  of  2nd  June,  1887,  P.  L^ 
310).  under  which  the  company  was  incorporated,  provides 
f;r/^r  ^7/rVi  as  follows :  Companies  incorporated  under  the  pro- 
visions of  this  statute  for  the  supply  of  water  to  the  public  or 
for  the  manufacture  and  supply  of  light,  heat  and  fuel  or  any 
of  them  or  by  any  process  of  manufacture  shall,  unless  other- 
wise provided  by  this  act,  from  the  date  of  the  letters  patent 
erecting  the  .same,  have  the  power  and  be  managed,  governed 
and  controlled  as  hereinafter  provided.  Ciause  /.  Where  any 
such  company  shall  be  incorporated  for  the  supply  of  light, 
heat  and  fuel,  or  any  of  them,  by  any  process  of  manufacture. 
It  shall  have  authority  to  supply  street  heat,  light  and  fuel,  or 
any  of  them,  to  the  territory  named  in  its  articles  of  associa- 
tion (which  shall  never  cover  more  than  a  single  county),  and 
to  such  persons,  partnerships  and  corporations  residing  therein 
or  adjacent  thereto  as  may  desire  the  same  at  such  prices  as 
may  be  agreed  upon  and  shall  have  the  power  of  eminent 
domain  to  appropriate  property  so  far  as  may  be  necessary,  to 
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enable  it  to  acquire  that  which  is  necessary  for  its  plant 
(whether  the  same  be  in  the  county  named  in  ics  articles  of  as« 
sociation  or  elsewhere)  and  for  its  lines  of  distribution  ;  and 
the  power  also  to  make,  erect  and  maintain  the  necessaty 
buildings,  mnchinery  and  appurtenances  for  producing  heat, 
light  or  fuel  or  any  of  them,  and  to  distribute  the  same;  with 
the  right  to  emer  upon  any  public  street,  lane,  alley  or  hi^^h 
waj-.  for  such  purpose,  to  alter,  inspect  and  repair  its  system 
of  distribution,  doing  as  little  damage  to  said  street,  lane,  alley 
and  highway,  and  imparing  the  free  use  thereof  as  little  as 
practicable,  and  subject  to  such  regulations  as  the  councils  of 
any  borough  or  city,  whose  highways  may  be  occupied,  shall 
adopt  in  regard  to  grades,  or  for  the  protection  and  conven- 
ience of  public  travel  over  the  same;  Provided^  that  no  com- 
pany,  which  may  now  or  hereafter  be  incorporated  under  the 
provisions  of  this  act,  shall  enter  upon  any  street  in  any  city 
or  borough  of  this  commonwealth,  until  after  the  consent,  to 
such  entry,  of  the  councils  of  the  city  or  borough,  in  which 
such  street  may  be  located,  shall  have  been  obtained,  etc  ** 

It  is  conceded  by  the  learned  counsel  for  the  city  that  out- 
side  of  these  provisions  the  city  is  given  no  power  or  authority 
in  the  premises  The  right  of  the  city,  therefore,  to  enforce 
free  lights  must  be  given  in  the  charter  of  the  company,  and 
it  does  not  exist.  It  is  plain  that  the  Act  of  Assembly  in 
question  delegates  to  councils  two  things  only :  First,  the 
power  to  give  or  withhold  assent  to  entry  by  the  company 
upon  any  streets  in  the  city ;  and  second  the  right  to  adopt 
regulations  in  regard  to  grades,  or  for  the  protection  and  con- 
venience of  public  travel  over  the  same.  The  right  to  exact 
free  lights  is  not  mentioned. 

It  may  be  argued  that,  as  the  proviso  is  coupled  with  the 
resolution  of  assent,  if  the  proviso  is  void  the  resolution  of 
assent  is  also.  With  this  I  can  not  agree.  City  Councils  have 
no  power  to  legislate  upon  conditions ;  if  authority  to  deal 
with  the  entire  subject  had  been  delegated  to  them  by  the 
legislature  there  might  be  some  room  for  the  contention  that 
councils  might  couple  their  assent  with  conditions ;  so  far  as  they 
acted  within  the  scope  of  the  powers  given  them  their  act  may 
be  valid,  beyond  that  they  are  simply  void ;  {Commissioner  vs. 
Gas  Company,  12  Pa.  St  318 ;  Appeal  of  the  Citv  of  Pittsburg, 
1 1 5  Pa.  St.  4.)     Substantially  the  same  question  was  raised  in 
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the  case  of  the   Appeal   of  the  City  of  Pittsburg,  supra,   as  fo 
the  validity  of  such  conditimis  or   provisions   in  an  ordinance 
of  asfsent^  the  language   of  the  act  thtrre    before   the    court    is 
identical  with  that  of  the  act  before  me.      justice   Sterritt    in 
delivering  the  opinion  of  the  Supreme  Court  said  :  It  inu>t  be 
obviour-  from  a    consideration  o    the  foregointj  and   other  pro- 
visions o^  the  act^  that  companies  orpanixed  under  it   are    in- 
vested in  the  fwost    amrple   manner  with  the  rights  of  eminent 
domain  and  all  other  powers  and   privileges  necessary  to    the 
convenient    an^J  succcNsful  prosecution    of   the    business    foi 
which  they  are  incorporated;  indeed  they  uould  be  absolute- 
ly independent  rA  the  action  of  the  council  were  it  not  for  the 
provision  contained  in  the  1 1  th  section^making  the  right  to  enter 
upon  any  ptibuc  lane,  street  or  alley  or  highway  for  the  pur- 
pose of  tayins  down  pipes,  altering^   inspecting  or    repairing 
the  same  sifbject  to  such  regulations  as  the  councils  of  any  city 
may  by  ordinance  adopts  and  that  of  the  13th   section   declar- 
ing that  companries  of  the  class  to  which  appelee  belongs  shall 
not  enter  upon  or  lay  down  their  pipes  or  conduits  on  any  street 
or  highway  of  any  borough  or  city  withoui  the  assent  of  the 
councils  of   soch  borough  or  city  by  an  ordinance  dnly  passed 
and  approved.     So  far  as  the  limited  authority  to    legislate  in 
these  peculiar  subjects  have   been   delegated  to  councils,  and 
to  that  extent  only,  can  the  corporate  powers    rights  and  pri- 
vileges of  the  natural  gas  companies  be  qualified    or  limited. 
Councils  are  authorized  tagiveof  withhold  their  consent  with- 
out more.     They  have  no   right  to  couple  their  assent    with 
any  condition  or  restriction  not  imposed  by  the  act  unless  the 
companies  agree  to  accept  the  same   and    be   bound   thereby^ 
and  even  then,  the  conditions  or  restrictions  so  accepted  by  the 
company,  must    harmonize   and   in  no  wise  conflict  with  the 
provisions  of  the  act* 

The  assent  of  Councils  being  given,  the  regulations  they 
are  authorized  to  adopt  are  such  only  as  relate  to  the  manner 
of  laying  pipes,  altering,  inspecting  and  repairing  the  same, 
and  the  character  thereof  with  respect  to  safety  and  public 
convenience.  These  regulations  must  also  be  reasonable  and 
not  in  conflict  with  any  of  the  provisions  of  the  act.  In  all 
other  respects  the  powers  of  such  companies  are  clearly  de- 
fined and  their  duties  and  liabilities  prescribed  by  the  act 
under  which  they  are  incorporated.     It   is  obvious  that  the 
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provisions  in  the  resolutions  of  Councils  for  free  lights  is  not 
a  regulation  in  regard  to  the  grades  of  the  highways  in  the 
€ity.  Neither  is  it  a  regulation  for  the  protection  and  conven* 
ience  of  public  travel  over  the  same.  But  if  it  were  I  do  not 
see  how  in  an  action  ex  contractu  in  the  absence  of  any  agree- 
ment expressed  or  implied  on  the  part  of  the  company  to  fur- 
nish free  lights,  the  city  can  set  off  the  failure  of  the  company 
to  furnish  them,  against  the  price  which  the  city  agreed  to 
pay. 

On  the  facts  of  the  case  as  agreed  upon  in  the  case  stated, 
I  am  of  the  opinion  that  the  plaintiff  is  entitled  to  recover  and 
direct  judgment  to  be  entered  in  favor  of  the  plaintiff  for  the 
sum  of  five  hundred  and  thirty-seven  dollars  and  twenty-two 
cents. 


In  Re:  Odd  Fellows  Hall  Association. 
{Common  PUas  of  Lackawanna  County^  October  21 ,  i88g.) 

PROCEEDINGS  FOR   INCORPORATION — REQUISITES  OF  CERTIFI- 
CATE—PRACTICE. 

The  charter  of  a  proposed  corporation  under  the  act  of  1874,  should  contain 
all  which  that  act  requires  but  it  should  contain  no  more. 

The  names  and  residences  of  the  subocribers  to  the  articles  most  be  given 
It  is  not  sufficient  to  state  that  the  membership  consists  of  the  "members  of  the 
Olive  Leaf  Lodge,  No.  156  of  the  Independent  Order  of  Odd  Fellows.'' 

The  number  of  directors  or  trustees  must  be  given  together  with  the  names 
and  residmces  of  those  chosen  for  the  first  year.  It  wiU  not  answer  to  merely 
state  that  the  whole  subject  of  the  election  of  trustees  is  delegated  to  the  by-laws. 

If  the  by-laws  are  to  be  made  by  the  trustees  absolutely  without  regard  to 
the  approval  of  the  association  it  should  be  stated  in  the  charter.  But  if  the  by- 
laws are  to  be  made  by  the  stockholders  or  members  of  the  corporation  at  a  general 
meeting  called  for  that  purpose,  no  allusion  to  the  fact  is  necessary  and  should  not 
be  inserted  in  the  articles. 

Application  for  charter. 
/.  E,  Burr,  for  applicants. 

Archbald,  p.  J.  The  charter  of  a  proposed  corporation, 
under  the  Act  of  1874,  should  contain  all  which  that  act  re. 
quires  and  it  should  contain  no  more  tha*^.  the  act  requires. 
The  first  proposition  is  very   obvious   and  the  other  ought  to 
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be  equally  so.  It  is  said  by  the  present*  attorney  general  in  an 
opinion  to  the  governor  found  in  the  case  of  the  Glenwood 
Coal  Company  and  others,  5  Pa.  C.  C.  Rep.  579,  **It  is  desira- 
ble to  secure  exact  compliance  with  the  requirements  of  the 
corporation  act  in  the  forming  of  the  certificate  upon  which 
the  letters  patent  are  to  issue  and  to  preserve  simplicity  of 
statement  uncomplicated  with  recitals,  which  if  encouraged 
or  permitted,  might  be  productive  of  difficulty  and  doubt  in 
passing  upon  the  sufficiency  and  regularity  of  the  application. 
For  that  reason,  if  for  no  other,  I  would  advise  that  the  certi- 
ficate be  required  to  be  confined  to  such  statements  only  as 
an  prescribea  by  the  act  as  a  prerequisite  to  the  granting  of  a 
charter  and  that  all  other  matters,  whatever  may  be  the  pur- 
pose sought  to  be  subserved  thereby,  be  required  to  be  stricken 
out  or  omitted."  To  the  same  effect  is  an  opinion  of  Att*y 
Genl.  Dimmick  to  be  found  in  Meredith  &  Tait  on  Corpora- 
tions, p  1 16.  See  also  Christ  Evangel.  Luth.  Church,  5  Pa. 
C.  C.  Rep.  121.  The  judges  of  this  court  have  in  the  past  ap- 
proved of  some  charters  which  contained  surplus  matters  not 
required  to  appear  in  the  certificates  of  associations  seeking 
to  be  incorporated.  I  am  authorized  to  say,  however,  that  we 
will  do  so  no  more.  All  unnecessary  and  irrelevant  matter 
must  be  omitted  and  only  that  put  in  which  the  act  requires. 

In  both  the  respects  indicated  at  the  beginning  of  this 
opinion  the  present  certificate  is  out  of  line ;  it  fails  to  set  out 
all  that  the  law  requires  and  it  contains  much  that  is  entirely 
unnecessary.  The  act  says  that  the  charter  of  an  intended 
corporation  shall  set  forth,  i.  The  name.  2.  The  purpose 
3.  The  place  where  the  business  is  to  be  transacted.  4.  The 
term.  5.  The  names  and  residences  of  subscribers.  6.  The 
number  of  the  directors  and  the  names  and  residences  of  those 
chosen  for  the  first  year.  7.  The  capital  stock,  \i  any.  The 
present  charter  gives  us:  I.  The  name  of  the  corporation, 
but  accompanies  this  with  a  great  deal  of  surplus  and  irrele- 
vant matter,  which  should  net  be  there  and  which  is  covered 
by  the  general  provisions  of  the  law,  or  if  not  so  covered  can- 
not be  imported  into  this  association  by  any  order  that  we 
might  make.  2.  The  purpose  is  set  forth  in  the  third  article 
and  falls  within  the  statute.  3.  The  place  where  the  business 
tsto  be  transacted  is  not  directly  given,  nor  can  it  be  implied  (if 
it  were  admissible  to  imply  that  which  the  statute  requires  to  be 
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expressly  set  out)  in  the  references  made  in  one  or  two  places 
in  the  charter  to  the  City  of  Carbondale.  4,  As  to  the  term, 
it  is  stated  in  the  first  article  that  by  the  name  and  title  there 
set  out,  the  corporation  is  to  have  perpetual  succession.  This 
probably  satisfies  the  requirement  upon  this  head,  but  it 
would  be  much  better  to  have  it  appear  by  direct  averment 
and  in  the  order  indicated  in  the  statute.  5.  The  second  ar- 
ticle makes  the  membership  consist  of  the  members  of  Olive 
Leaf  Lodge,  No.  156,  of  the  Independent  Order  of  Odd  Fel- 
lows. This  is  a  wide  departure  from  the  act  which  rdquiree 
the  names  of  specific  subscribers  to  the  article  to  be  given 
with  the  residence  of  each.  We  cannot  incorporate  the  un- 
named members  of  a  lodge  or  any  other  organization.  6.  The 
number  of  directors  or  trustees  is  not  given  nor  are  any  persons 
designated  as  directors  or  trustees  chosen  for  the  first  year 
with  the  residence  of  each.  Instead  of  that  by  Article  V 
the  whole  subject  of  the  election  of  trustees  is  delegated  to  the 
by  laws.  This  cannot  be  done  ;  the  time  and  manner  of  the 
election  of  such  trustees  may  and  should  be  regulated  by  by- 
laws. The  only  restriction  on  this  being  that  such  election 
must  be  held  annually.  (Sect.  5.  Act  29  Apl.,  1874.)  But  the 
number  must  be  fixed  in  the  first  instance  in  the  charter.  7. 
The  statement  required  by  the  statute  with  regard  to  the  capi- 
tal stock  is  sufficiently  met  at  the  close  of  the  first  article 
when  it  is  said  that  it  is  intended  that  the  association 
shall  have  no  capital  stock.  This  disposes  of  the  present  cer- 
tificate except  that  in  the  fourth  article  provision  is  made  for 
a  common  seal  with  leave  to  change  the  same,  etc.,  and  in  the 
6th  article  the  trustees  are  authorized  to  make  by-laws  subject 
to  the  approval  of  the  association.  Both  of  these  are  already 
provided  for  in  the  statute  and  should  not  appear  here.  Had 
the  latter  article  prescribed  that  the  by-laws  be  made  by  the 
trustees  absolutely  without  regard  to  the  approval  of  the  as- 
sociation it  would  have  been  in  place.  The  fifth  section  of 
the  statute  says  that  by-laws  shall  be  made  by  the  stockhol- 
ders or  members  of  the  corporation  at  a  general  meeting  call- 
ed for  that  purpose,  unless  the  charter  prescribes  another  body 
or  a  different  mode.  But  where,  as  here,  the  making  of  the 
by-laws  is.  after  all,  left  in  the  ultimate  control  of  the  members 
of  the  association  it  amounts  to  no  more  than  what  is  already 
covered  by  the  statute  and  is  but  in  effect  a  repetition  of  it  and 
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therefore  should  not  be  intruded  into  the  certificate* 

For  these  reasons  wc  cannot  approve  the  charter.     A  new 

charter  n>ay,  ho    ever,  be  prepared   and  submitted  having  the 

same  object  without  further  advertisement. 

Approval  withheld  with  leave  to  present  a  corrected  cer« 

tificate. 


MuRPHV  vs.   Hall, 
(Camman  Pleas  of  Philadelphia  County,  October  l^r  T^Sg.) 

SECURITY  FOR  COSTS  WHERE  PLAINTIFF  IS  A  NON-RESIDENT — 

AFFIDAVIT  OF  DEFENCE, 

A  defendant  is  entitled  to  aecnrity  from  a  non-resident  plaintiif  althoogh  hr 
admits  part  of  the  plaintilTs  claim  in  his  aiBdarit  of  def enca 

Thayer,  P.  J.  **  Non  constat  that  the  plaintiff  will  get 
a  final  judgment  in  any  portion  of  his  bill  r  defence  being 
made  only  to  part,  the  whole  case  will  have  to  go  to  the 
jury.  Suppose  now  when  the  case  is  called,  on  the  trial  a 
non  suit  should  be  entered  because  the  plaintiff  is  not  ready 
to  proceed  with  the  trial,  the  defendant  would  clearly  in  such 
a  case  be  entitled  to  costs. "^     The  Court.     Rule  absolute. 
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Pierce,  et  aL  vs.  Cleland  Sl  Simpson. 

(Common  Pleas  of  Lackawanna  County^  Sitting  in  Equity y  Aug- 

ust  /p»  iSSg.) 

IRREVOCABLE   LICENSE— SERVITUDES. 

A  certain  plot  of  land  was  owned  jointly  bj  three  persons  and  a  building 
was  erected  tbereon,  at  Joint  expense,  according  to  a  common  plan  approved 
by  each.  The  boilding  had  corridors  running  through  the  entire  width  of  the  up- 
per stories.  To  these  corridors  ran  two  stairways.  The  property,  either  before  or 
after  the  erection  of  the  building,  was  divided  among  the  owner,  each  taking  one 
tliird  in  fee.  Plaintiffs  were  allotted  the  middle  portion.  There  was  no  way  of 
reaching  tbe  second  and  third  stories  of  this  part  of  the  building  except  by  the 
stairwa3ra  which  were  situated  wholly  on  tbe  other  portions  and  by  passing  along 
the  corridors.  After  the  building  bad  been  thus  used  for  seTeral  years,  the  de- 
fendants, who  had  purchased  the  portion  of  the  building  containing  one  of  the, 
stairways,  attemptei  to  shut  it  off  from  the  plaintiffs*  part  by  building  a  perman- 
ent wall  across  the  corridor.  The  plaintiffs  applied  for  an  injunction.  fleM, 
that  the  right  of  the  plaintiffs  was  an  irrevocable  lif«nse,  or  in  the  nature  of  a  per- 
manent servitude  and  conld  not  be  obstructed  by  defendants. 

It  does  not  make  any  difference  whether  the  bmidnig  was  erected  before  or  af- 
ter the  division  of  the  property  took  place  or  whether  or  not  there  was  any  express 
agreement  with  regard  to  the  common  use  of  the  stairways,  so  long  as  it  was 
erected  by  the  owners  of  the  land  as  a  single  and  entire  structure,  each  being  liable 
for  a  proportionate  part  of  the  cost  according  to  the  extent  of  the  ownership,  and 
with  bat  one  plan,  one  set  of  specifications,  one  builder,  and  one  contract  to 
build. 

These  ciroumstancfls  raise  an  equitable  estoppel. 

A  permission  or  license  express  or  implied  which  has  led  the  person  to  whom 
it  was  given  to  treat  his  property  in  a  way  he  would  not  otherwise  have  treated  it 
as  by  tbe  erection  of  permanent  improvements  thereon  cannot  be  recalled  to  his 
detriment 

The  doctrine  ef  irrevocable  license  is  not  conHned  to  water  rights. 

Bill  in  equity  for  injunction  No.  4,  J^ne  Term,  1886. 
Exceptions  to  master's  report. 

Willard&  Warren^  for  plaintiffs. 
J,  H.  Torrey,  for  defendants. 

ARCHBALD,  p.  J.  To  the  judges  who  heard  this  case  it 
seems  to  be  a  very  plain  one.  The  clear  and  undisputed  evi- 
dence is  that  the  building  in  question  covering  the  two  lots 
of  land  originally  in  the  joint  ownership  of  Mr.  Phelps,  Mr. 
Pierce  and  Mr.  Dickson,  was  built  by  these  three  gentlemen 
upon  a  common  and  single  plan,  and  as  a  single  structure.  It 
matters  not,  so  far  as  we  view  the  case,  whether  this  plan  was 
adopted  before  or  after  the  deed  of  partition,  or  whether  or 
not  there  was  any  express  agreement  with  regard  to  the  com- 
mon use  of  the  stairways.     The  building  was  erected  by  the 
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owners  of  the  land  a&  a  whole,  each  being  Hable  for  a  propor- 
tionate part  according  to  the  extent  of  his  ownership.     There 
was  but  one  p?an,  one  set  of  speciBcatton^,  one  builder  and 
one  contract  to  build,  and  these  were  all  treated  as  concerning 
one  single  structure,  considered  for  the  time  being  as  a  whole^ 
By  thtr  common  design  of  this  building  the  only  access  pro- 
vided  for  the  second  and  third  stories  of  the  Pierce  part  wa» 
by  means  of  the  stairways  upon  the  Phelps  and  EHckson  parts^ 
an-i   throtfgh   the  com m r  n:  corridors  upon   the   upper  floors* 
Originally  one  of  these  stairways  was  to  have  been  half  upon 
the  Pierce  part,  but  this  was  changed  at  the  instance  of  Mr* 
Phelps  for  the  purpose  of  saving  some  of  the  common  expense 
of  building   and  was  concurred  in    by  the   others^    Mr.  Pierce 
joined  in  the  extcution  of   this  common   plan  and  bore  his 
share  of  the  expense  of  constructing  the  building  in  this  way 
upon  the  faith  of   it.     After  this  the  owners  of  the  adjoining 
parts  of  the  building  conld  not  cut  off  the  access  provided  by 
the   stairways  to  his  part  of   the   building.      The  master  has 
found  that   there  was  an   express  agreement   between    Mr. 
Pbelps  and  Mr.  Pierce  with  regard  to  the  use  of  the  stairways 
now  in  question.    There  is  sofficient  evidence  to  sustain  this 
in  the  testimony  of  the  architect  Mr.  Perry.     If  this  be  so  Mr- 
Phelps  could  not  subsequently  repudiate  or  revoke  it,  after 
Mr.  Pierce  in  reliance   upon  tt  had  consented  to  the  erection 
of  the  buildfng  in  its   present  form.     So  far  as  it  is  necessary 
t^  the  plaintiff's  case  we  affirm  this  finding  of  the  master.     But 
as'  said  at  the  outstart  we  do  not  consider  the  existence  of  an 
express  contract  essential.     The   circumstances  to  which  we 
have  referred  of  themselves  clearly  raise  an  equitable  estoppel 
in  favor  of  the  one  party  and  against  the  other.     There  is  no 
doubt  but  that  the  present  arrangement  of  the  building  was 
recognized  at  the  time  to  be  for  the  mutual  advantage  of  all 
parties  concerned,  and  so  far  as  it  is  of  such  mutual  advantage, 
this  advantage  cannot  be  denied  by  either  party  to  the  other. 
Mr.  Pierce   for  instance  could   not  cut  off  access  through  the 
corridors  on  the  second  and  third  floors  from  the  Phelps  to  the 
Dickson  part,  nor  t/tce  versa.     For  the  same  reason  the  owners 
of  the  Phelps  part  cannot  interfere  with  the  free  and  common 
use  of   the  owners  and  tenants  of  the  Pierce  part  of  the  corri- 
dors  and  stairways  which  happen  to  be  upon  their  side  of  the 
property.    The  building  being  cast  by  common  consent  in  its 
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present  permanent  form  neither  party  can  revoke  the  arrang^e- 
ment  upon  the  faith  of  which  the  money  of  the  other  has  been 
expended.  Each  and  every  part  is  affected  with  what  in  its 
nature  is  a  permanent  servitude  so  long  as  the  building  itself 
stands.  It  can  not  be  changed  from  its  present  form  nor  the 
right  of  common  access  now  provided  for  be  interfered  with  at 
the  will  of  either  party,  but  only  by  the  common  consent  of 
all. 

A  right  of  this  character,  while  not  strictly  an  easement 
is  in  the  nature  of  one.  It  is  really  a  permission  or  license,  ex- 
pressed or  implied,  to  use  the  property  of  another  in  a  partic* 
ular  manner  or  for  a  particular  purpose.  Where  this  permis- 
sion has  led  the  party  to  whom  it  has  been  given  to  treat 
his  own  property  in  a  way  in  which  he  would  not  otherwise 
have  treated  it.  as  by  the  erection  or  construction  of  perma- 
nent improvements  thereon,  it  can  not  be  re-called  to  hisdetri- 
ment.  Having  extended  his  money  upon  the  faith  of  it,  and 
not  being  able  to  be  restored  to  his  original  position,  equity 
will  not  allow  the  permission  to  be  revoked  in  breach  of  such 
faith.  This  has  given  rise  to  the  doctrine  of  executed  or 
irrevocable  licenses. 

This  doctrine  obtained  an  early  foothold  in  Pennsylvania 
and  has  been  consistently  adhered  to  ever  since.  It  first 
appears  in  Le/erre  vs.  Leferre^  (4  S.  &  R.,  241,)  and  was  fol- 
lowed in  Rerick  vs.  Kerns,  (14  S.  &  R.,  267),  McKellip  vs.  Mcll- 
kenny,  (4  W.,  317),  and  Swariz  vs.  Swartz^  (4  Pa..  353),  being 
possibly  carried  to  its  extreme  in  the  latter  case.  The  force 
of  these  decisions  and  their  effect  upon  the  present  case  have 
not  been  met  by  the  learned  counsel  for  the  defendants.  It 
may  indeed  be  as  he  suggests  that  the  doctrine  of  irrevocable 
license  is  principally  illustrated  in  this  State  by  cases  which 
concern' water  rights,  yet  it  by  no  means  follows  that  it  is 
limited  to  these ;  or  that  there  can  be  no  case  of  irrevocable 
license  except  where  it  concerns  such  a  right.  There  is  noth- 
ing peculiar  to  water  rights  which  confines  the  doctrine  to 
them.  If  it  was  necessary  to  prove  this,  an  examination  of 
two  or  three  of  the  latter  cases  would  conclusively  establish 
it.  Thus  in  Ebner  vs.  Stichter^  (19  Pa.,  19,)  a  right  of  way  over 
an  alley  was  sustained  as  an  irrevocable  licenseir  where  one 
party  had  made  alterations  and  improvements  on  his  adjoining 
property  upon  the  faith  of  a  mutual  understanding  as  to  the  use 
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of  such  alley  with  the  adjoining  owner.     In  Cumberland  Valley 
R.  R.  Ca,  V9  McLenahan,  (59  Pa.^  23.)  part  of  a  warehouse  had 
been  built  by  the  railway  company  upon  a  corner  of  land     hicb 
subsequently  became  vested  in  the  plaintiff.     In  consideration 
of   thisf  circumstance,  the   company  had   conceded   a  right  of 
Way  over  their  own  land  to  the  owner  of  the  property.     The 
deed  which  conveyed  to  the  plaintiff  the  land  in  dispute  upon 
which  the  corner  of  the  warehouse  stood,  noted  the  grant  of 
this  right  af   way  as  the  consideratiooi   for   having  built  over 
upon  the  adjoining  land.     The  plaintiff  after  the  conveyance 
to  him  made  use  of  this  right  of  way*     It  was  said  with  respect 
to  this  by  Sharswood,  J.     •'If  the   plaintifl  below  with   full 
knowledge  of  such  grant  having  been  made,  whether  by  George 
Chambers   alone    or   in    conjunction   with    the   executois  of 
McCulIoch,  availed  hfmseH  of  and  enjoyed  the  right  of  way 
which  wa'*  the  consideration  of  the  grant,  it  was  evidence  which 
ought  to  have  been  submitted  to  the  jury  of  a  ratification  by 
him  of  the  license  on  the  faith  of  which  valuable  improvements 
had  been  made  by  the  grantees,  and  therefore  not  within  the 
statute  of  frauds,  and  irrevocable ;  and  subsequent  ratification 
by  parol  must  be  held  to  be  equivaLbnt  to  a  precedent  author-* 
\\y'^    In    Thompson  vs*  McElarney,  (82  Pa ,  174,)  the  license, 
claimed  was  the  right  to  cast  saw  dust   into  a  stream  upon 
which*  the  plaintiff  Was  a  lower  riparian  owner.     It  was  shown 
that  the  defendant  ThompFson  had  been  induced  to  put  hi9 
mill  where  it  was,  and  in  a  different  place  from  what  he  had  in^ 
tended  at  the  suggestion  of  one  Beckwith,  under  whom  plain^ 
tiff  claimed,  upon  the  express  agreement  that  he  was  to  have 
the  privilege  of  casting  his  saw  dust  into  the  stream.     There 
were  other  considerations  which  entered    into  the  agreement 
which  had  been  fnlly  complied  with  on  the  part  of  the  defen- 
dant.    In  discussing  the  application  of  the  doctrine  of  irrevo- 
cable license  to  the  case  in  hand  it  is  said  by  Woodward,  J. 
"The  ground  was  taken  by  the  plaintiff's  counsel  at  the  argu- 
ment,  that  nothing  was  done  by  the  defendant  on  the  faith  of 
the  agreement,  and   that  the  rule  of   the  cases   quoted   could 
therefore  have  no  application.     It  was  said  that  "Thompson 
proposed  to   build  the  mill    at   all  events,  and   did   build  on 
his  own  land.     The  mill  could  be  enjoyed  as  well  and  be  of 
as  much  use  to  him  at  one  place   as  at  the  other."      That 
is  hardly  so,  for  the    change  caused  the  very  embarrassment 
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ill   disposing  of  the  mill-waste  against  which  it^  was  the  ob« 
ject  of  the  agreement  to  provide.      Suppose  a   man   having 

* 

selected  a  site  for  a  building,  changes  r  it  and  builds  his 
house  adjoining  that  of  a  neighbor  at  the  latters  invitation. 
In  doing  this  he  clos>es  up  the  windows  on  one  side  of  the 
neighbor's  house.  Is  it  possible  that  at  the  neighbors 
death  his  heir  or  alienee  may  inforce  fhe  destruction  of  the 
builder's  house  by  setting  up  the  doctrine  of  ancient  lights  ? 
Or  suppose  the  offered  use  of  a  right  of  way  were  the  mo- 
tive of  the  change.  Could  the  neighbor's  hefr  or  alienee 
ous^  the  builder  from  the  enjoyment  of  the  right  because 
he  po9ses*«ed  by  the  agreement  only  an  easement  resting  in 
parol  grant  ?  We  have  here  a  suppositious  case,  assumed 
by  the  court  as  already  illustrating  the  doctrine  of  irrevo 
cable  license,  which  is  on  all  fours  with  the  case  now  in 
hand ;  a  right  of  way  granted  by  parol  over  one  man':i 
land  to  an  adjoining  owner,  who  builds  on  his  own  land  in 
a  different  way,  that  is  to  say  in  a  di(T.rL-nt  place,  from 
what  he  would  have  built  except  for  the  promi.sc:  relied 
upon.  The  unquestionable  right  of  the  latter  to  the  en^ 
joyment  of  the  priviKge  so  acquired  Is  thus  advanced  to 
sustain  the  claim  of  the  defendant  to  an  irrevocible  license 
in  that  case.  The  positions  are  here  exactly  reversed  from 
that    suggested  by ,  defendant's    counsel.        Instead    of    tlie 

t 

doctrines  of  irrevocable  license  not  being  extended  to  others 
than  cases  of  water  rights,  we  have  ii  illustrated  by  the 
supposed  case  of  a  right  of  way,  and  from  that  carrted.over 
and  applied  to  a  privilege  concerning  water.  These  three* 
cases  therefore  which  I  have  discussed  conBrm  to  it^  full 
extent  the  principle  upon  which  the  present  case  must  Le 
decided.  There  is  no  way  of  escaping  their  effect,  or  of 
denying  their  applicability.  They  entirely  sustain  the 
conclusions  of  the  master,  ond  ru^e  the  case  in  the  plain- 
tiff's favor. 

The  defendants  are  furthermore  affected  with  both  actual 
and  constructive  notice  of  the  right  to  which  the  plaintiff  lays 
claim.  Not  only  were  they  directly  notified  of  its  exist- 
ence, but  they  could  not  use  their  eyes  without  having  it 
plainly  called  to  their  attention.  It  was  an  evident  scrvi- 
tude  existing  over  the  one  building  in  favor  of  the  other, 
and  arising  out  of  the  permanent  form  in  which  the  build- 
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ing  had  been  constriKtcd  Thcj  were  thus  put  upon  sxtch 
inquiry  as  would  have  elucidated  the  fac  s  upon  which  the 
plaint iflf  now  justly  relies,  aivd  are  faround  thereby. 

There  t»  no  occasion  for  noticing,  specifically  the  ex;- 
ceptions  taken  to  the  report  of  the  learned  master.  Those- 
on  the  part  of  the  defetnlants  are  naturally  disposed  of  inr 
the  opiniotT  already  expressed.  Of  those  on  the  part  of 
the  plaintrffs  we  need  only  say,  that  they  can  not  be  sus- 
tained. Tbe  matters  of  which  tfiey  con»plain  weve  correet- 
ly  decided  by  the  master. 

The  exceptions  of  both  plaintiffs  and  defendants  are  drs" 
missed,  and  the  report  of  tbe  master  confirmed.  Let  ai 
decree  be  drawn  in  accordance  with  hi»  rccommervdalions.' 


SOKOUGH     OV    WiKTON    VS.   THE     SCRANTON    AND    FOREST 

City  R.  R,  Co, 

{Common  Pleas  of  Lackawanna   County^  Sitting  in  Equity^ 

September  2j,  i88^,) 

RIGHTS  OF  RAILROAD  COMPANIES  OVER  STREETS  IN  BOROUGHS, 

A  miktMul  oompany  tomj  tne  a  pohNe  afereet  or  higkway  wbeu  aatboriMd 
by  ito  charter  ezprttilx  or  infaranliaUy,  aad  tke  naDaer  of  lo  doing  reH 
in  tbe  deacralion  of  tbe  ooiapan  j. 

Where  a  railroad  oompany  fludt  it  neceBMry  to  cbange  tbe  site  of  any 
paUic  road  it  ie  boond  to  caoM  tbe  aame  to  be  reconitmcied  forthwith  a»  Ifea 
own  expenn,  on  the  moet  favorable  location  and  in  as  perfect  a  manner  as  thsr 
original  road* 

Where  a  railroad  oompany  bwlt  ito  trscks  orer  a  street  in  a  borongh  and 
bjjT  so  doing  ebanged  tbe  grade  of  the  skreet  from  seven  and  one-half  per  cent,  to 
nine  and  three-tenths  per  cent.  Hdd^  that  this  was  no  abuse  of  tbe  powers  and 
discretion  rested  in  the  company  by  ito  charter. 

Bill  in  equity  for  injunction,  No.  4,  October  Tern),  1889. 

Rule  to  show  cause  why  the  injunction  heretofore  grant- 
ed should  not  be  continued. 

W.  H,  Stant&n,  for  plaintiff. 

C.  H.    Welles,  for  defendant. 

GUNSTER,  J.  The  plaintiff's  chief  complaints  are 
that  the  construction   of  the  defendant's  road   at  the  grade 
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proposed  will  be  an  insuperable  obstacle  to  travel  on  certain 
roads  in  the  Borough  of  Wiftton,  and  that  the  construction 
of  a  wall  commenced  by  the  defendant  on  the  Blakely  side 
of  the  river  will  turn  the  river  from  its  natural  channel  and 
jeopardize  the  abutment  of  the  Decker  bridge  on  the  Win- 
ton  side. 

From  the  testimony  before  me  it  appears  that  the  grade 
of  the  road  crossed  by  defendant's  proposed  track  was  about 
seven  and  one  half  per  cent,  and  thdt  the  change  made,  nec- 
essary by  the  construction  of  the  track  will  increase  this  grade 
to  not  exceeding  nine  and  three-tenths  per  cent,  and  that 
the  grade  as  fixed  by  the  company  will  make  the  road  no 
steeper  than  many  roads  in  this  city.  It  is  apparent  that 
the  track  of  the  railroad  constructed  on  a  level  which  will 
necessitate  the  raising  of  the  grade  of  a  road  no  more  than 
this,  will  not  be  an  insuperable  obstacle  to  travel  on  the 
road.  It  does  not  admit  of  a  doubt  in  this  state,  that  a  rail- 
road  company  may  use  a  public  street  or  highway  when  au 
thorized  by  its  charter  expressly  or  inferentially.  {Cleveland 
and  Pittsburg  Railroad  Company  vs.  Speer,  56  Pa.  325,)  nor 
is  there  room  for  doubt  that  the  defendant  company  is  au- 
thorized by  its  charter  so  to  do  and  that  the  manner  of 
crossing  the  streets  of  a  borough  incorporated  under  our 
genera]  borough  act,  rests  within  the  discretion  of  the  rail- 
road company.  {Appeal  of  Borough  of  Waver ly,  1 1  Atlantic 
Reporter  245.)  So  far  as  the  facts  of  the  case  are  developed 
by  the  evidence  before  me,  I  cannot  say  that  the  grade  pro- 
posed i^'  an  abuse  of  the  discretion  vested  in  the  de- 
fendant. 

Nor  do  I  think  the  other  ground  upon  which  the  injunc- 
tion is  prayed  for  sustained  by  the  evidence.  Instead  of 
constructing  the  wall  mentioned  in  the  bill  of  complaint  to 
the  middle  pier  of  the  Decker  bridge,  the  undisputed  evi- 
dence is  that  the  defendant  is  cutting  into  the  rough  bank  of 
the  river  on  the  Blakely  side  and  is  constructing  and  pro* 
poses  to  construct,  a  smooth  wail  which  will  allow  a  freer 
passage  of  the  water  along  the  same,  and  which  will 
leave  a  span  of  at  least  thirty-three  feet  on  that  side  of  the 
middle  pier.  The  testimony  of  all  the  engineers  is  that 
instead  of  deflecting  the  water  onto  and  back  of  the  Winton 
ibutment,   the   proposed    wall   will  tend   to   draw  the  water 
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towards  itself,  because  of  the  diminished  obstnicttorr  to  ai 
free  fiowage  presented  by  its  snvooth  surface*.  Aside  from  its 
interest  in  the  bridge  in  q|uestian  it  does  not  svppear  that  the 
platntiff  »  in  position  to  question  the  right  of  the  defend- 
ant to  encroach  on  the  rrverbank.  Thie  defendant  claims 
to  have  obtained  the  right  of  way  and  shows  authority  from 
the  council  of  Blakely  Borough  for  .the  constrvction  of  the 
new  abutment  and  span  cm  the  Blakely  side. 

It  was  argued  with  much  force  that  the  defendant  com- 
pany  was  not  only  raising  the  grade  of  the  public  road,  but 
was  also  occupying  a  public  road  longitudinally.  The  case 
presented  by  the  btll  of  complaint  does  not  raise  any  ques- 
tion as  to  the  defendant'is  right  to*  do  soi  I  observe,  how- 
ever, that  ff  the  defendant  finds  it  necessay  to  change  the 
site  of  any  puMic  road  it  id  bound  to  cause  the  same  to  be 
reconstructed  forthwith  at  its  own  expense,  on  the  most 
favorable  location  and  in  as  perfect  a  manner  as  the  original 
road*  The  twelfth  and  thirteenth  sections  of  the  act  of 
ig/th  of  February,  1849^  make  the  duty  of  the  defendant 
plain  m  respect  to  the  matters  complained  of.. 

For  these  reasons  the  rule  is  discharged  and  the  pvetimi^ 
naiy  injunction  dissolved.. 
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EisTATE  OF  George  Simpson,  Deceased. 

{Orphan^  Court  of  Lackawanna  County^  November  75,  188^.) 

DECEDENT'SESTATE— LEGITIMACY— competency  OF  WITNESS- 
ES—EVIDENCE—PRACTICE. 

All  parties  claiming  property  by  devolution  npon  the  death  of  the  owner 
are  competent  witnetMS  before  an  unditor  distributing  that  property. 

Where  decedoit  left  a  daughter  as  one  of  his  heirs  and  the  daughter  died  soon 
After  the  decedent,  leaving  children,  the  claim  on  behalf  of  her  estate  should  have 
been  made  to  the  distributing  auditor  by  her  administrator  rather  than  by  her 
cbildren,  :«rho  must  take,  if  at  all,  upon  the  distributijn  of  their  mother*s  estate. 

Where  a  child  is  shown  to  be  the  child  of  the  decedent  she  is  presumed  to 
be  bis  legitimate  child  and  the  burden  of  showing  the  contrary  is  upon  those  who 

In  a  close  case,  where  the  disputed  facts  oocured  a  long  time  before,  every 
opportunity  should  be  given  to  the  parties  to  get  in  all  the  relevant  testimony  by 
re-<^niiig  the  audit  for  the  taking  of  further  proofs  when  discovered. 

The  certificate  of  the  Registrar  General  of  Scotland  does  not  prove  itself, 
there  must  be  some  evidence  to  show  by  what  authority  it  was  given. 

Exceptions  to  auditor's  report. 

M.  fV.  Lowry,  for  exceptions. 
C,  H,  Welles,  contra. 

Archbald,  p.  J.  There  can  be  no  question  made  as  to 
competency  as  witnesses  of  all  the  parties  to  this  controversy. 
It  is  an  inquiry  respecting  the  property  of  a  deceased  owner, 
and  the  controversy  is  "between  parties  respectively  claiming 
such  property  by  devolution  on  the  death  of  such  owner." 
In  such  a  case  the  statute  expressly  declares  that  "all  persons 
shall  be    fully  competent  witnesses,"   (Act,  23   May,    1887, 

§  5.  )• 

The  parties  taking  exception  to  the  distribution  reported 
by  the  auditor  are  the  children  of  Mrs.  Jane  Oram,  an  al- 
leged half-sister  of  the  decedent.  Mrs.  Oram  died  in  1886^ 
which  was  subsequent  to  the  death  of  Mr.  Simpson,  and  the 
claim  on  behalf  of  her  estate  would  seem  to  be  more  properly 
presented  by  her  administrator,  than  by  her  children  who 
must  take  if  at  all  upon  distribution  of  their  mother's  estate. 
This  point  is  not  however  raised  by  the  other  distributees, 
who  rely  upon  the  position,  that  Jane  Oram  was  an  illegitmste 
child,  and  therefore  no  kin  whatever  to  the  decedent. 

Upon  the  evidence  presented,  the  question  of  legitimacy 
of  Mrs.  Oram  is  a  close  one.  It  is  admitted  that  she  was  a 
child  of  John  Simpson,  the  elder,  the  father  of  the  decedent  : 
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If  that  be  the  case,  the  presumptiun  is  that  she  was  a  legiti- 
mate child,  and  the  burden  of  showing  the  contrary  is  upon 
those  who  assert  it.  There  is  also  some  considerable  evidence 
to  sustain  this  presumption.  An  illegitimate  child  usually 
takes  the  name  and  follows  the  family  of  its  mother.  But  in 
this  case,  Mrs  Oram  s  recognized  maiden  nante  was  Jane 
Simpson,  and  the  only  family  with  which  she  is  connected  is 
that  of  her  alleged  father.  Further,  the  existence  of  a  family 
relation  between  Mrs.  Oram  and  himself  was,  on  one  occasion 
at  *cast,  acknowledged  by  Mr.  Simpson,  the  decedent.  Upon 
his  trip  to  the  West  in  1872,  he  visited  Mrs.  Oram,  and  was 
introduced  to  friends  and  relatives  as  her  brother.  He  told 
Jennie  Potter,  daughter  of  Mrs.  Oram,  that  he  was  her  uncle, 
made  her  a  present  of  ten  dollars,  and  wanted  to  take  her 
back  East  with  him,  He  also  presented  Mrs.  Oram,  and  her 
other  daughter,  Mrs.  White  with  dresses,  and  invited  Mrs. 
Oram  to  visit  him  at  his  home  in  this  state,  and  spoke  of  com- 
ing again  to  see  her.  We  find  further  that  Mrs.  Oram  had 
pictures  of  several  members  of  the  Simpson  family,  such  as 
are  accustomed  to  be  exchanged  between  relatives.  If  this 
evidence  stood  alone  the  right  of  Mrs.  Oram^s  estate  to  partic- 
ipate in  this  distribution  would  be  plainly  established. 

'  Opposed  to  this,  however,  we  have  the  fact,  that  Jane  Oram 
or  Simpson  did  not  at  any  time  of  which  we  have  knowledge 
form  a  part  of  the  immediate  household  of  her  alleged  father. 

She  did  not  come  to   this   country  with   him    and  his  other 
children,  but  at  another  and  a  later  time  in  company  with  her 

brother  John  Simpson,  the  younger,  and  his  family,  and  while 
they  came  to  the  Siirpjcn  hrufe,  at  Caibcrdale,  this  vas 
no  more  than  many  other  Scotch  people  did,  and  it  does  not 
appear  that  she  remained  there  long.  Further  than  this  we 
have  no  direct  evidence  of  any  prior  or  other  marriage  of  John 
Simpson,  the  father  of  the  decedent,  than  that  with  his  wife 
Jane  Dunn.  If  he  had  a  former  wife,  what  was  her  name  and 
where  they  married,  or  where  is  the  evidence  of  cVen  a  reput- 
ed marriage  ?  The  testimony  of  Andrew  Simpson,  as  far  as  it 
goes,  tends  to  establish  a  reputation  in  the  family  adverse  to 
the  present  claimants.  He  says  that  Jane  was  always  consid- 
ered as  a  bastard,  the  daughter  of  one  Jane  Crockett,  by  his  fa. 
ther  John  Simpson,  and  that  he  never  heard  of  his  father  being 
married  before  he  was  married  to  Jane   Dunn,  the  witness's 
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mother.  He  further  says  that  when  Jane  was  old  enough 
she  herself  knew  that  she  was  not  hi*«  father  s  daughter  by 
the  witness's  mother,  but  by  another  Moman.  But  no  olher 
members  of  the  family,  nor  any  relatives  or  acquaintances 
are  called  to  testify  to  these  facts.  They  stand  therefore  on 
the  testimony  of  Mr-  Simpson  alone.  It  is  further  claimed 
however  that  the  entries  in  the  family  Bible  show,  that  Mrs. 
Oram  was  illegitimate.  These  entries  were  made  by  Robert 
Simpson,  an  older  brother  of  Andrew,  by  the  direction  of 
his  mother  and  both  of  them  are  now  dead.  The  date  of  the 
marriage  of  John  Simpson  and  Jane  Dunn  is  there  given  as 
March  6th,  1817.  The  date  of  the  birth  of  Mrs.  Oram  is  given, 
by  herdaughter  Jennie  Potter,  as  Oct.  27th.  1817.  How  she  ob- 
tained information  of  this  we  do  not  know,and  from  another  wit- 
ness we  learn  that  the  age  of  Mrs.  Oram,  who  died  Dec.  1st,  1886, 
is  given  on  her  tombstone  as  68  years.  Whichever  of  these  be 
correct,  if  the  marriage  of  John  Simpson  occured  as  stated  in 
the  family  Bible,  Mrs.  Oram  could  not  have  been  his  legitimate 
child.  The  competency  of  the  entries  in  the  Bible  as  evidence 
ag;ainst  Mrs.  Oram  is  however  denied.  It  is  said,  that  to  make 
them  such,  the  family  relations  must  be  admitted,  and  that 
there  can  be  no  family  relation  if  she  was  a  bastard,  and  further 
than  tliis.  that  she  might  be  the  legitmate  offspring  of  a^prior 
valid  marriage,  in  the  face  of  a  marriage  between  Mr.  Simpson 
and  Jane  Dunn.  However  this  all  may  be,  it  will  be  seen  that 
this  evidence  at  the  best  seeks  to  establish  a  genealogical  fact 
by  the  declaration  of  a  deceased  member  of  the  family,  in  order 
to  draw  from  it  indirectly  an  inference  with  regard  to  the 
present  family  inquiry.  I  will  not  express  an  opinion  at  this 
time  one  way  or  the  other  as  to  the  competency  of  this  evi- 
dence. There  can  belittle  doubt  from  the  report  of  the  audi- 
tor, that  he  gave  some  weight  to  it  in  coming  to  the  conclusion 
which  he  reached  adverse  to  the  legitimacy  of  Mrs.  Oram.  It 
is  now  claimed  by  the  exceptants  that  they  are  able  to  establish 
by  other  and  conclusive  evidence  the  date  of  this  marriage,  and 
the  certificate  of  the  Registrar  General  of  Scotland  is  produced 
to  the  effect  that  it  occurred  Feb.  28lh  1818.  The  difficulties 
encountered  by  the  exceptants  in  hunting  up  family  matters, 
so  remote  in  time  and  place  is  urged  as  an  excuse  for  not  soon- 
er presenting  this  evidence.  In  a  close  case  such  as  this  is, 
every  opportunity  should  be  given  to  the  parties  to  get  in  all  the 
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relevant  testimony  which  they  have.  I  have  therefore  conclude 
ed  to  reopen  the  audit,  and  allow  the  taking  of  further  proofs. 
In  doing  this  I  desire  to  say  with  regard  to  the  certificate 
last  mentioned,  that  there  must  be  some  evidence  to  show  by 
what  authority  it  is  given,  according  to  the  familiar  rule  of 
law  in  such  cases.  It  does  not  prove  itself.  Also  if  counsel 
for  the  parties  in  whose  favor  the  report  of  the  auditor  now 
stands  desire  to  introduce  further  testimony  they  should  be 
permitted  to  do  so. 

The  case  is  recommitted  to  the  same  auditor   for  further 
proofs,  and  report. 


Linen  to  use  of  Clark  vs.  Sweeny. 
{Common  Pleas  of  Lackawanna  County^  August  ig,  i8Sg) 

PAROL  AGREEMENT  TO  CONVEY  LAND  IN  SATISFACTION  OF  A. 

JUDGMENT. 

The  ooart  will  not  opeii  a  judgment  to  enforce  a  parol  asreement  to  re^eire 
a  coDTejance  of  land  in  satisfaction  of  the  Judgment. 

Rule  to  open  judgment.     No.  450,  January  term,  1885. 

R,  A,  Zimmerman^  for  plaintiff. 
H,  N.  Patrick^  tor  defendant. 

GUNSTER,  J.*  It  appears  from  the  evidence  that  pay- 
ments have  been  made  on  this  judgment  since  its  rendition. 
Their  amount,  however,  is  in  dispute.  Mrs.  Sweeny  testifies 
positively  to  $165  and  is  strongly  corroberated  by  her  daugh- 
ter.   The  use  plaintiff  admits  only  $129. 

It  further  appears  that  Mr.  Clark,  the  use  plaintiff,  at  -one 
time  agreed  to  take  a  lot  of  land  in  payment  for  the  balance 
due  whatever  it  was,  and  the  defendant,  Mrs.  Sweeny,  has  ten- 
dered him  a  deed  for  the  land  and  we  are  virtually  asked  on 
this  rule  to  open  judgment  to  enforce  the  parol  agreement. 
Unfortunately  for  Mrs.  Sweeny  we  do  not  see  our  way  clear  to 
doing  so.  The  tender  of  the  deed  was  not  made  until  after 
execution  had  issued  on  the  judgment.  Mr.  Clark  had  reques- 
ted her  a  number  of  times  to  execute  a  deed  and  he  had  even 
had  one  prepared  and  took  it  to  her  and  requested  her  to  sign 
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It,  but  she  refused  to  do  so;      After  waiting  two  years  he  had 
a  right  to  treat  the  agreement  rescinded. 

The  rule  heretofore  granted  is  modified  so  that  the  same 
shall  be  a  rule  to  show  cause  why  an  issue  shall  not  be  direct- 
ed to  determine  how  much  is  due  on  said  judgment  and  so 
modified  is  made  absolute.  The  issue  is  framed  as  follows : 
the  bond  on  which  judgment  is  entered  to  stand  as  declara- 
tion  with  plea  of  payment. 


Commonwealth,  ex  rcL  Jordan  vs.  The  CoMMissiONERb  ok 

Lackawanna  County. 

(Comtnon  Picas  of  Lackawanna    County ^  September   3jrcf,  iSSp,) 

C0NSTITUTI0N.\L    law— act  25,  JUNE    1885 — COLLECTION   OK 

TAXES. 

The  relator  was  elected  collector  of  tazee  of  the  Borouj^h  of  Olyphant,  in  par 
raaoce  of  the  Act  of  June  25, 1885  (P.  L.  187)  and  duly  qoalifled  by  filing  a  bond 
and  taking.rthe  preecrlbAd  oath  of  oSioe.  He  then  demanded  of  the  county  com" 
misiioners  the  duplicate  of  county  taxes  to  be  collected  in  aaid  borough,  which 
wae  refused.  Upon  an  application  for  a  mandamus  the  Court  held^  that  the  Act  of 
June  S6tb,  1885.  is  unconstitutional  as  far  as  it  relates  to  bounty  taxes.  Its  title  is 
nsufficient  and  it  contravenes  Art.  IX^  11,  and  Art.  IH,  17,  of  the  constitution. 

The  legisiaturB  cannot  constitutionally  provide  for  the  collection  of  the  same 
tax  according  to  one  system  in  one  part  of  the  territory  over  which  it  extends  and 
according  to  another  system  in  another  part- 
Local  laws  are  such  as  are  confined  to  certain  territorial  limits  ^ees  than 
the  whole  territory  to  which  their  provisions  are  naturally  and  properly  applica* 
bla 

Special  laws  are  those  which  are  restricted  to  certain  specified  classes  of 
subjects. 

A  law  regulating  the  collection  of  borough  and  township  lazes  may  be  a 
general  law,  because  these  municipal  divisions  furnish  in  themselves  natural  and 
distinct  subjects  for  classified  legislation.  But  they  do  so  only  with  regard  to 
borough  and  township  affairs  ;  outside  of  this  and  io  other  connections  they  afford 
no  basis  for  classification. 

The  collection  of  county  taxes  in  boroughs  and  townships  touches  the  affairs 
of  the  county  itself  solely,  and  there  is  nothing  which  calls  for  or  sanctionif 
their  being  coHectel  in  a  different  manner  than  in  other  parts  of  the  county. 

Rule  for  alternative  mandamus,  No.  22$  October  Term 
889. 

/.  //,  BurnSy  for  plaintiff, 

L.  A.  Watres,  for  defeodant« 

/iRCHBALD,  P.  J.  The  relator  was  elected  collector  of 
taxes    of    the   Borough   of  Olyphant   in   pursuance  of    the 
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the  Act  of  June  2$,  1885.  (P.  L.  187).  and  has  duly  qualified 
by  filing  a  bond  and  taking  the  prescried  oath  of  office. 
Having  thereupon  demanded  of  the  county  commissioners  the 
duplicate  of  county  taxes  to  be  collected  in  said  borough, 
which  has  been  refused  him,  he  now  seeks  to  compel  the  issu- 
ing of  this  duplicate  to  him  by  mandamus. 

The  respondents  make  no  formal  answer  at  this  time  to 
the  rule,  but  their  counsel  in  showing  cause  against  it  contends 
that  the  Act  of  1885,  is  unconstitutional  so  far  as  it  under- 
takes to  regulate  the  collection  of  county  taxes.  If  this  be  so, 
it  is  to  such  an  extent  void  and  the  relator  can  not  ask  that 
we  enforce  it. 

Beginning  with  the  Act  of  15  Apl.  1834,  (P.  L.  511)  there 
was  at  the  time  of  the  passage  of  the   Act   of   1885,  a   general 
system  of  statute  law  regulating  the   assessment,  levying  and 
collection  of  county  taxes.     {2  Bright,   Pur d,  pp.  1582  1599). 
By  this  i^ystem  the  collection  of  such   taxes   was  affected    by 
means   of   collectors   selected   or  appointed    throughout    the 
county   by   the   county   commissioners.     The   Act    of     1885 
changes  this  in  boroughs  and  townships   by  providing    for    a 
collector  of  taxes  to  be  elected  by  the  people,  to  whom  among 
others  the  duplicate  of  county  taxes  shall  be  delivered.     If  this 
provision  be  enforced  then  the  collection  of  such  taxes  will  be 
according  to  one  system  in  the  cities,  and  according  to  anoth- 
er system  throughout   the   townships   and    boroughs    of  the 
same  county.     Can  the  legislature  constitutionally  provide  for 
the  collection  of  the  same  tax  according  to  one  system  in  one 
part  of  territory  oyer  which  it  extends  and  according  to  anoth- 
er system  in  another  part?     It  is  ordained  by  Sect.  I,  of  Art- 
icle IX  of  the  constitution  of  this  commonwealth  that  "all  taxes 
shall  be  uniform  upon  the  same  class  of    subjects    within  the 
the  territorial  limits  of  the  authority  levying  the  tax  and  shall 
be  levied  and  collected  under  general    laws."     The   question 
arises  in  this  connection  as  to  what  is  here  meant  by  the  term 
**general  laws."     They  may  be  best  defined  perhaps  by   consi- 
dering what  they  are  not.     General  laws  are  opposed   to  and 
distinguished  from  laws   which  are  local  or  special;   local  laws 
being  such  as  are  confined  to  certain  territorial  limits  less  than 
the  whole  state,  or  less  than  the  whole  territory  to  which  their 
provisions  are  naturally  and  properly  applicable  :  and  special 
laws  being  those  whirh  are  restricted  to  certain  specified  class- 
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csoi  suhjcctSf  {2j  Am.  Law  Rf^.  785-787).  The  general  as- 
sembly may  classify  the  subjects  of  legislation,  and  legislate 
specially  for  such  classes,  without  falling  under  the  ban  of  the 
constitution  with  regard  to  special  legislation.  Thus,  as  was 
decided  with  respect  to  this  very  statute  under  consideration 
{Evans  v.  Phillipi  117  Pa.  226),  they  may  legislate  for 
boroughs  and  townships  as  a  class  of  municipal  corporations  » 
or  for  cities  as  a  class;  and  within  restricted  limits  fhey  may 
even  classify  cities  according  to  their  population.  But  such 
classification  must  be  based  upon  manifest  peculiarities  which 
distinguished  one  class  from  the  other,,  and  which  nccssitate, 
for  each  class  seperately,  legislation  which  would  be  useless  and 
detrimental  to  the  others,  {Ayars  Appeal^  122  Pa,  281).  So 
far  as  the  present  law  concerns  the  collection  of  borough  and 
township  taxes  it  is  a  general  law,  because  these  municipal  di- 
visions furnish  in  themselves  natural  and  distinct  subjects  for 
classified  legislation.  But  they  do  so,  only  with  regard  to 
borough. and  township  affairs  ;  outside  of  this  and  in  other 
connections  they  afford  no  basis  for  classification.  The  col- 
lection of  county  taxes  in  boroughs  and  townships  are  in  no 
wise  concerned  or  affected  ;  and  while  the  taxpayers  of  these 
municipal  divisions  are  indeed  interested  there  is  nothing  in  the 
circumstance  that  they  are  residents  of  boroughs  or  townships 
which  calls  for  or  sanctions  their  being  treated  in  any  different 
way  with  regard  to  the  collection  from  them  of  county  taxes, 
than  if  they  were  residents  of  any  other  portion  of  the  county. 
They  stand,  and  must  stand  with  respect  to  the  payment  of 
such  tax  the  same  as  every  other  taxpayer  of  the  whole 
county.  There  is  no  principle  of  local  government  involved 
upon  which  they  can  be  individuated  a'nd  separated  from  the 
rest  of  the  county.  The  5tatute  as  a  whole  is  local  and 
special  in  that  it  concerns  the  collection  of  taxes  only  in 
boroughs  and  townships.  This  local  and  special  legislation  is 
however  justified  so  far  as  it  covers  the  collection  of  borough 
and  township  taxes,  because  there  is  a  proper  principle  of 
classification  to  sustain  it.  But  there  being  no  principle  upon 
which  such  classification  with  regard  to  county  taxes  can  be 
sustained.  Its  local  and  special  features  in  this  connection  con- 
dem  it.  It  is  not  in  this  regard  a  general  law  such  as  is  re- 
quired by  the  constitution. 

The  same  conclusion   may  be   reached    in   another  way 
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Suppose  the  prior  statutes/ and  the  modifications  introduced 
by  the  Act  of  1885,  ^^^  ^^^  been  embodied  in  a  new  and  single 
enactment,  which  provided  that  the  collection  of  county  taxes 
should  be  effected  in  cities  by  means  of  collectors  appointed 
by  the  county  commissioners,  while  in  boroughs  and  townships 
jt  should  be  by  the  means  of  collectors  chosen  by  the  people. 
It  is  clear  that  this  would  not  be  a  general  law  within  the 
meaning  of  the  constitution,  because  the  one  subject  of  the 
statute,  towit,  the  collection  of  county  taxes  would  be  treated 
in  one  way  with  regard  to  one  locality,  and  in  another  way 
with  regard  to  another  locality  within  the  single  territory  cov- 
ered by  the  tax,  and  that,  without  anything  except  the  mere 
circumstance  of  a  difference  of  locality  to  sustain  the  discrim- 
ination. We  are  satisfied,  that  this  cannot  be  done  in  the  face 
of  the  constitutional  requirements. 

This  discussion  also  discloses  another  infirmity  of  the  law. 
If  the  statute  is  local  and  special  it  also  offends  against  that 
provision  of  the  constitution  which  forbids  such  legislation 
with  respect  to  the  affairs  of  counties,  cities  &c.  {Art,  III, 
Sec.  7).  To  the  extent  that  it  deals  with  the  collection  of  coun- 
ty taxes  it  is  clearly  a  law  regulating  the  affairs  of  the  countyt 
The  collection  of  such  tax,  no  less  than  the  assessment  upon 
which  it  is  based,  or  the  levy  by  which  it  is  laid,  concerns  the 
county  at  large,  and  is  among  the  most  important  of  its  affairs- 
It  enters  into  the  whole  business  of  the  county  since  it  pro- 
vides the  means  by  which  this  is  to  be  carried  on.  If  this  be 
so,  then  it  cannot  be  treated  locally  as  it  is  in  this  statute. 
There  is  no  portion  or  particular  locality  of  the  county  which 
is  any  differently  interested  in  this  subject  from  any  other  por- 
tion or  locality.  It  concerns  the  county  as  a  whole  and  not 
restricted  portions  of  it,  and  the  law  which  treats  it  otherwise 
is  a  local  and  special  law.  and  offends  against  the  provisions  of 
the  constitution.  For  this  reason  also,  therefore,  .must  the 
act  in  question  be  condemned. 

In  still  another  particular,  in  our  opinion  does  this  law 
contravene  the  requirements  of  the  constitution.  By  the  art- 
ticle  and  section  (Art  IX,  Sec.  i)  first  above  referred  to,  "all 
taxes  shall  be  uniform  upon  the  same  class  of  subjects  within 
the  territorial  limits  of  the  authority  levying  the  tax."  Now 
in  the  7th  section  of  the  Act  of  1885,  provision  is  made  for  a 
rebate  or  reduction  of  ^v^  per  cent  in  favor  of  any  person  who 
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pays  his  tax  within  60  days  after  public  notice  from  the  col- 
lector, while  any  one  who  fails  to  make  payment  within  six 
months,  shall  be  charged  five  per  cent  additional.  So  far  as  it 
is  attempted  to  extend  these  provisions  to  the  collection  of 
county  taxes,  the  law  being  at  the  same  time  limited  to 
boroughs  and  townships,  the  uniformity  of  the  tax  is  destroy- 
ed. If  we  consider  the  statute  according  to  the  results  which 
it  effects,  this  will  clearly  appear.  It  amounts  to  just  this, 
those  taxpayers  who  reside  in  boroughs  and  tqwnshipi,  in  the 
payment  of  county  taxes,  are  entitled  for  prompt  payment  to 
a  reduction  of  five  per  rent  in  the  amount  of  the  tax  which 
they  are  to  pay,  and  those  who  become  delinquent  for  six 
months  have  to  pay  an  additional  charge  of  like  amount, 
while  those  who  happen  to  reside  in  other  portions  of  the 
same  county  have  neither  th«  same  advantage  nor  the  same 
burden,  an  inequality  is  plainly  produced,  and  the  tax  which 
is  levied  upon  the  whole  body  of  taxpayers  of  the  county  is 
neither  equal  nor  uniform  as  a  charge  upon  them.  It  matters 
not  that  the  results  to  the  county  in  the  amount  of  tax  realiz- 
ed may  be  as  much  by  one  system  as  by  the  other.  Even  if 
it  figured  out  that  way— which  we  may  doubt— it  would  be 
wide  of  the  real  question.  If  the  provisions  of  the  statute 
bring  about  a  want  of  uniformity  in  the  tax  as  collected,  dis- 
criminating  between  taxpayers  in  different  localities  of  the 
same  county  so  that  some  are  compelled  to  pay  a  greater  tax 
than  others  upon  the  same  classes  of  property  and  at  the  same 
valuation,  dependent  simply  upon  the  locality  in  which  the 
property  may  be  situated  in  the  county,  such  discrimination 
is  clearly  unjust,  and  offends  against  the  mandate  of  the  con. 
stitution  which  requires  a  uniform  tax  within  the  territorial 
limits  of  the  authority  levying  the  same. 

But  this  is  not  all  that  is  to  be  said  against  this  statute. 
Its  title  is  not  sufficient  to  sustain  any  enactment  with  respect 
to  county  taxes.  It  is  entitled  "An  Act  regulating  the  collect- 
ion of  taxes  in  the  several  boroughs  and  townships  of  this 
commonwealth."  There  is  no  suggestion  in  these  words  of 
an  intent  to  legislate  with  regard  to  anything  except  borough 
and  township  taxes.  They  convey  no  notice  to  any  one  con- 
cerned that  county  taxes  are  in  any  wise  to  be  affected.  The 
reference  in  the  title  to  taxes  in  boroughs  and  townships  sug. 
gests  to  the  mind  only  such  taxes  as  are  in  and  of  these  muni- 
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cipal  divisions.  No  one  would  suspect  that  by  these  terms  it 
was  intended  to  cover  county  taxes  also.  It  is  true  that  the 
words  **taxes  in  boroughs  and  townships'*  in  a  strained  sense 
might  be  considered  as  including  county  taxes  ;«but  in  their 
natural  and  ordinary  sense  they  would  not  be^  and  in  the 
association  in  which  they  are  here  found  with  certain  specific 
municipal  divisions,  the  mind  would  not  be  led  to  connect 
them  with  any  others.  When  the  collection  of  taxes  in  bor- 
oughs and  townships  is  spoken  of  the  natural  understanding 
would  be  that  taxes  peculiar  to  these  municipal  corporations 
was  intended  and  none  others. 

But  in  a  strictly  legal  sense  can  a  county  tax  be  spoken 
of  as  being  among  the  taxes  which  are  collected  in  boroughs 
and  townships?  It  is  a  tax  which  runs  over  the  whole  county 
and  not  into  any  limited  portion  of  it.  If  it  is  to  be  localized 
at  all,  it  is  a  tax  in  and  of  the  county. 

It  is  only  a  part  of  the  taxes  which  are  collected  in  bor- 
oughs and  townships  in  the  sense  that  it  is  levied  upon  tax- 
payers who  are  resident  therein.  But  this  circumstance  gives 
it  in  law  no  location  there.  It  can  only  be  correctly  spoken 
of  or  referred  to  as  a  tax  in  and  of  the  county,  and  it  seems  a 
mere  play  upon  words  to  hold  otherwise.  Certainly  in  a  stat- 
ute which  seeks  to  effect  such  radical  changes  in  the  manner 
of  collecting  county  taxes,  in  part  supplanting  the  former 
system  by  local  and  special  provisions,  it  is  not  too  much  to  re- 
quire, that  the  title  shall  give  some  clear  notice  of  such  pur- 
pose. 

Mach  of  what  has  been  thus  said  but  repeats  the  former 
conclusions  of  this  court  as  expressed  by  Judge  Hand  in  the 
matter  of  Hannick's  Band,  (3  Pa.  C.  C.  R.,  254.  4  C.  P.  Rep., 
38).  We  adhere  to  the  rulings  there  made  so  far  as  concerns 
the  collection  of  county  taxes.  The  decision  of  the  Supreme 
Court  in  Evans  va.  P/ii/Zipi,  (117  Pa.,  226)  of  course  shows  that 
in  holding  the  law  unconstitutional  as  to  borough  and  town- 
ship taxes^  Hannick's  case  goes  too  far.  But  the  views  there 
expressed  as  to  the  constitutionality  of  those  provisions  of  the 
act  which  touch  the  matter  of  county  taxes,  remain  unanswer- 
ed, and  as  we  think  unanswerable. 

These  considerations  lead  us  to  the  conclusion  that  the 
County  Commissioners  were  right  in  disregarding  the  statute 
smd  appointing  their  own  collectors,  as  it  is  alleged  they  have 
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done.     The  act  beint^  unconstitutional  in  so  far  as  it  seeks  to 
regulate  the  collection  of  county  taxes  in  boroughs  and  town 
ships,  they  were  not  bound  by  it,  and  for  the  same  reason  we 
have  no  authority  to  now  compel  them  to  issue  to  the  relator 
the  duplicate  which  he  desires. 

The  rule  to  show  cause  why  a  mandamus  should  not  issue 
as  prayed  for  is  discharged  and  the  petition  dismissed  at  the 
cost  of  the  relator. 


WiDEMAN  vs.  Smith. 

(Conwwn  Pleas  of  Lackawanna  County,  August  /p,   iSSg.) 

NEGLIGENCE. 

Leavinf;  a  horse  unattendod  renders  a  person,  thus  negligent,  to  the  natural 
consequences  of  au  unattended  horse  nioTiug  inadrertautly,  being  meddled  with 
oi-  tnKing  fright. 

Where  one  team  of  horses  was  bitched  ahead  of  another  strange  team  and 
left  unattended  by  the  owner,  and  one  of  the  horses  kicked  the  horse  behind  him, 
Held,  11  at  this  was  sufficient  negligence  to  sustain  a  verdict  for  damages. 

Action  of  trespass,  No.  356,  October  Term,  1887. 

Rule  tor  new  trial. 

S.  B.  Pricc^  is.  C  Neivcomb.  H,  AL  Edivands^  fur  plaintiff 

W,  Maclay,    L.  A  merman,  for  defendant. 

Archbald,  p.  J.  The  only  question  of  importance 
presented  at  the  argument  was  whether  there  was  sufficient 
evidence  of  negligence  to  carry  the  case  to  the  jury. 

Leaving  a  horse  unattended  renders  a  person  thus   negli 
gent)  to  the  natural  consequences   of  an  unattened  horse  mov 
ing  inadvertently,  being  meddled  with,  or  taking  fright  {IV/tat 
SegL  §820,  1.)     This  is  the  character  of  the  negligence   imput- 
ed to  the  defendant  in  the  present  case.     The  animal  who  did 
the  injury  was  a  mare,  without  foal,  and  was  hitched   by  the 
defendant  along  with  her  mate  in  front  of  the  plaintiff's  team 
The  defendant  at  the  time  of  the  injury  had  dropped  the  liner? 
upon  the  ground,  and  was  busied  about  the  road    machine   to 
which  the  two   teams  were   attached.    There   was   evidence, 
that  it  was  negligent  for  the  defendant  to  so   leave   his  team 
unattended,  and  that  there  was  special  danger  that  the   marv* 
under  the  circumstances  of  being  hitched  ahead  of    a  strange 
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team,  would  get  to  kicking  if  roedclled  with,  unless  kept  well 
in  hand  by  the  one  who  had  her  in  charge.  If  this  were  so 
the  case  couW  not  be  withdrawn  from  the  jury.  There  was 
enough  to  support  the  claim  that  the  injury  whiit  rhe  plain- 
tiff sustained  was  the  result  of  the  want  of  nroper  care  on  the 
part  of  the  defendant. 

The  rule  for  a  new  trial  is  discharged. 


Boies  vj.  The  City  of  Sckawtow. 

{Ccnntfwn  Picas  of  Lackawanna  County,  Noi^ember  /,  tSS^.) 

PRACTICE. 


In  M^er  to  Hare  m  jndgincnt  by  default  opened,  the  defesdant  np«t  excuse 
4he  default,  and  show  a  defence  upon  the  merita 

A  roers  soggeation  in  the  aflftdavU  for  a  rule  to  open  judgment,  that  the  catar 
hivolved  iin|)ortant  questiom  of  law,  etc.,  is  not  sufficient. 

Action  of  trespass*     No.  78,  November  Term,  i^8« 
Rule  to  open  jud^^ment. 
JcMsups  &  Hand,  for  plaintiff. 
/.  //.  Burns,  for  defendant. 

ArchbaLD,  p.  J.  The  judgmc  "^^as  regvlarly  taken  in 
this  case  for  want  of  an  appearance.  ^  City  Solicitor  asks 

to  have  the  judgment  opened,  alleging  that  by  the  inadvertancc 
of  the  Mayor  of  the  city  upon  whom  the  summons  was  served 
no  notice  was  given  to  him  of  the  pendency  of  the  suit. 

The  familar  and  wetl  established  rule  of  practice  in  such 
cases  is  that  in  order  to  have  the  judgment  opened  the  defen- 
dant must  excuse  the  default  and  show  a  defence  upon  the 
merits.  Assuming  that  the  default  of  the  city  has  been  ex- 
cused in  the  present  case,  still  their  is  no  showing  of  any  meiits- 
The  mere  suggestion  by  the  City  Solicitor  in  the  affidavit  upon 
which  the  rule  to  open  the  judgment  was  obtained,  that  the  case 
involves  important  questions  of  law,  etc.,  amounts  to  nothing, 
lie  should  have  taken  depositions  and  presented  a  least  a 
prima  Jacie  case  upon  the  merits. 

The  rule  is  discharged. 
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Borough  of  Olvphant  t^s.  I^lynn. 

{Commjft  Pleas  of  Lackawanna  County^  August  /p,  i6Sg.) 

LIABILITY    OF    A   BOROUGH   TREASURER  FOR    IHE    MISXPPRO 

PRIATION  OF  TAXES  COLLECTED  FOR  A  SPECIAL  PURPOSE. 

The  defendant  wa.^  treasurer  of  the  Borough  of  0)}-phant.  During  his  tciiii 
there  were  levied  and  collected  a  borough  tax  of  five  mills,  for  general  borough 
purposes;  a  special  tax  of  five  mills  for  the  payment  of  certain  bonded  indebtedueKs 
of  the  bomughf  previously  incurred  in  pursuance  of  the  Act  of  April  20. 1874,  tlio 
bonds  representing  this  indebtedness  being  known  as  series  "A":  and  also  an  extra 
Hpecial  tax  of  five  mills  for  the  payment  of  other  bonded  indebtedness  of  the  br>i-- 
ough,  previously  incurred  in  pursuance  of  the  same  Act,  the  bonds  representing  this 
indel>tednees  bdng  known  as  series  "B."  These  facts  were  fully  known  to  the  de- 
fendant. He  did  not  keep  the  funds  separate  but  deposited  them  together  in  tfao 
bank  to  his  credit  as  treasurer  and  paid  out  nearly  the  entire  amount  upon  war- 
rants or  orders  drawn  upon  him  as  treasurer  by  the  borough  councils  for  the  gen- 
eral expenses  of  the  borough,  none  of  the  warrants  or  oniers  being  drawn  on  any 
special  fund.  Upon  a  feigned  issue  the  court  held  that  the  treasurer  w  a^  liable  for 
the  amotmt  of  the  special  funds  miaappropriated  to  the  payment  of  the  general 
borough  expensesL 

But  the  treasurer  had  a  valid  claim  against  the  borough  for  the  amount  w  hich 
he  paid  out  on  orders  and  wairants  for  general  borough  expeni*PN  beyoi  d  tl.e  money  h 
he  had  received  for  that  purpose. 

Feigned  issue.     No.  139,  June  T.,  1885. 

James  H,  Torreyy  for  plaintiff. 

W,  IV,  Watson,  for  defendant. 

Upon  the  trial  the  Court  charged  the  jury  as  follows  : 
"The  material  facts  in  this  case  which  Bx  the  liability  of 
the  defendant,  if  there  is  any  such  iegal  liability,  are  undis- 
puted. And  for  the  purpose  of  preparing  a  record  which  can 
be  not  only  reviewed  by  my  brethren  upon  the  bench  with  me 
but,  if  it  is  necessary,  by  the  Supreme  Court  also,  and  which 
will  relieve  you  considerably  from  the  questions  here  involved,  1 
have  decided  to  take  your  verdict  in  favor  of  the  plaintiff  for 
a  certain  sum,  reserving  a  question  of  law.  1  will  now  state 
the  question  of  law  which  I  reserve. 

It  appearing  from  the  undisputed  evidence  in  the  case  that 
M.  D.  Flynn,  the  defendant,  was  a  member  of  the  council  and 
the  treasurer  of  the  Borough  of  Olyphant,  for  the  year  1887 
to  '88;  that  for  the  said  year  there  were  levied  and  collected  a 
borough  tax  of  five  mills,  for  general  borough  purposes; a  fur- 
ther special  tax  of  five  mills  for  the  payment  of  certain  bond* 
ed  indebtedness  of  said  borough  theretofore  incurred  in  pur- 
suance of  the  Act  of  April  20th,  1874,  said  bonded  indebted- 
ness being  known  as  series  **A"  of  bonds;  and   also  a  further 
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extra  special  tax  of  (\vt  mills   for   the   payment   of   certain 
other  bonded  indcbtedncs.sof  said  borough  theretofore  incurred 
in  pursuance  of  the  same  act,  and  known  as  series   '*B*'  of 
bonds;  which  said  facts  were  fully  known  to  the  said  defendant; 
that  the  collector  of   taxes  collected  and  paid  over  to  the  said 
defendant  as  such  treasurer  the  sum  of  %2*3^^'^4*  '"  various 
sums  from   time  to  time,  one  third  of  which  sums  amounting 
to  the  sum  of  $1.12 1.68,  had  been  collected  for  said  general 
borough  purposes,  one  other  third  thereof  amounting  to  the 
further  sum  of  $1,121.68  for  said  special  tax,  and   one  other 
third  amounting  to  the  like  sum  of  $i,i2r.68  for  the  said  extra 
special  tax;  that  the  defendant  as  such  treasurer  did  not   keep 
separate*the  said    funds  so    received  from  the  said   collector, 
but  deposited  the  same  in  bank  to  his  credit  as  treasurer,  and 
paid  out  the  whole  of   the  same,  (excepting   as  hereinafter 
stated)  in  cashing  warrant:5or  orders  drawn  upon  him,  the  said 
defendant,  as  treasur.^r,  by  the, direction  of  the  councils  of  the 
said    borough  for  the  payment  of  the  general  expense  of   the 
said  borough,  none  of   said    orders    being  drawn    upon    any 
special  fund,  and  the  funds  collected  from  the  said  special  and 
extra  taxes  being  thus  used  to  the  extent  of  $1,055  04  in  cash- 
ing said  orders  for  general  borough  expenses:  that  the  said  de- 
fendant did,  however,  pay  from  the  said  funds   in  his   hands 
five  of  the  said   bonds  of  series   "A'*  with  interest   thereon 
amounting  to  the  sum  of  $601.33,  and  five  bonds  of  said  serie 
"B"  with  interest  thereon  amoynting  to  $587,  and  also  turnea 
over  to  his  successor  in  the  said  office  of  treasurer  the  sum   of 
$146.16.     The  question  of  law  is  thereupon  reserved,  whether 
the  defendant  is  legally  liable  to  the  plaintiff  in   this  issue  for 
the  amount  so  p^id  out  from  the  funds  so  raised  by  said  special 
tax  and  said  extra  special  tax  by  his  cashing  the  orders  drawn 
for  the   payment  of  the   general   borough  indebtedness,  and 
subject  to  the  said    point  of  law  reserved   the  verdict  is   now 
directed  to  be  taken    in  favor  of   the  plaintiff   in  the  sum  of 
$908.88,  being  the  amount  diverted  and  paid  out   as  aforesaid 
from   said  special  funds  for  said   general  borough  purposes, 
less  the  amount  paid  over  by  defendant  to  his  successor  in 
office." 

Upon  rules  for  judgment  /ton  obstante  veredicto^  and  for 
judgment  on  reserved  point  the  court  delivered  the  following 
opinion: 
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Arciibald,  p.  J.  We  can  see  no  escape  frjnn  the  con- 
clusion that  the  defendant  is  personally  liable  for  the  misap- 
propriated money  of  the  borough,  which  to  his  certain  know' 
ledge  was  raised  for  the  payment  of  the  outstanding  bonds.  If 
he  had  not  so  had  knowledge,  the  warrants  drawn  on  him  by 
the  direction  of  the  council  might  have  protected  him.  But 
with  the  knowledge  which  he  had,  it  was  his  duty  to  guard  t,hc 
funds  with  which  he  was  entrusted  from  such  misappropria- 
tion and  he  cannot  shield  himself  behind  the  borough  councils 
The  right  of  the  plaintiff  to  judgment  upon  the  point  reserved 
is  thus  clearly  established. 

In  reaching  this  conclusion,  however,  we  do  not  lose  sight 
of  the  hardship  of  the  defendant's  position.  The  warrants 
which  he  has  paid,  while  they  cannot  come  in  as  an  offset  to 
the  p1aintifi*s  demand  for  the  special  funds  in  his  hands,  still 
constitute  a  valid  claim  against  the  borough  and  should  be 
paid.  As  treasurer  he  has  cashed  orders  for  general  borough 
purposes  beyond  the  funds  received  to  meet  them,  and  as  an 
accounting  officer  he  is  entitled  to  have  a  claim  settled  to  such 
extent  against  the  borough  in  his  own  favor.  The  auditors  in 
passing  upon  his  accounts  should  have  settled  the  general  and 
•special  funds  separately.  On  the  one  they  should  have  found 
in  his  favor  to  the  extent  that  he  had  cashed  orders  beyond  the 
moneys  which. he  had  received  for  such  purpose  and  on  the 
other  they  should  have  found  that  he  had  so  much  of  the 
special  funds  in  his  hand  as  he  ought  to  have  had  ready  to 
turn  over  to  his  successor.  While  these  amounts  would  under 
the  circumstances  exactly  balance,  yet  they  would  not  cancel 
one  another,  nor  could  he  offset  the  one  to  the  other.  He 
would  be  bound  to  pay  over  the  one,  while  for  the  debt  due 
himself  he  would  have  to  wait  until  the  borough  could  repay 
him  from  the  general  taxes.  Upon  an  appeal  such  as  the  pre- 
sent we  are,  as  I  take  it,  to  do  what  the  auditors  ought  to  have 
done,  putting  the  case  into  the  form  of  an  issue  where  it  be- 
comes  necessary  to  try  disputed  facts.  As  it  has  happened, 
however,  the  issue  which  was  directed  in  the  present  case 
touched  only  the  elaim  of  the  borough  for  the  special  funds. 
The  defendant's  claim  upon  his  over-paid  warrants  has  not 
been  taken  care  of.  We  think  it  is  but  justice  to  give  him  the 
opportunity  to  assert  this  claim  before  he  is  precluded  from 
doing  so.     The  warrants  having  been  paid   by  him   are  dead 
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and  could  not  be  made  the  basis  of  a  separate  suit.  He  must 
obtain  credit  for  their  payment  by  the  settlement  of  an  ac- 
count in  his  favor  upon  this  appeal  or  his  rights  will  be  for- 
ever gone.  The  only  way  to  relieve  him  from  this  prcdica- 
ment  is  to  set  aside  the*  present  verdict  and  award  a  new  trial, 
and  thereupon  direct  a  second  issue  which  shall  put  in  form 
his  claim  for  reimbursement  upon  the  orders  paid  by  him. 
While  this  robs  the  plaintiffs  of  the  present  verdict  they  can- 
not fail  of  a  like  one  again  upon  the  same  facts  and  unless  both 
issues  are  ordered  before  either  is  tried,  it  may  be  that  the 
power  of  the  court  to  direct  a  second  issue  would  be  gone. 

The  verdict  is  set  aside  and  a  new  trial  awarded,  the  order 
for  an  issue  to  be  modified  as  indicated  in  the  above  opinion. 


Duffy  et  ux.  vs.  Millett. 
{Common  Picas  of  Lackawanna  County ^  November  ^5,  t88g,) 

PRACTICE — ALDF.KMAN'S  RECORD. 

The  failure  of  the  record  of  an  alderman  io  show  a  service  of  the  sum- 
inons  on  the  defendant  is  a  fatal  defect  lying  at  the  root  of  the  alderman^s 
Jiirisdi:  tion  over  the  pemon  of  the  defendant  and  can  therefore  be  taken  ad- 
vantage of  upon  certiorari  though  more  than  twenty  days  have  elapsed  before 
the  writ  is  taken  out 

Cei-tiorari.     No.  587.  October  Term,  1889. 
P.  P.  Smithy  for  plaintiff  in  error. 
M.  E.  McDonald^  defendant  in  error. 

Archbald,  p.  J.  The  return  to  the  summons  does  not 
show  a  service  upon  Mary  DuflFy,  and  the  Alderman  therefore 
had  no  authority  to  enter  judgment  against  her  by  (default. 
This  is  more  than  a  mere  irregularity  in  the  proceedings ; 
it  is  a  fatal  defect  lying  at  the  root  of  the  alderman's 
jurisdiction  over  the  person  of  this  defendant  and  can,  there- 
fore,  be  taken  advantage  of  upon  certiorari,  though  more 
than  twenty  days  have  elapsed  before  the  writ  was  taken 
out. 

The  judgment    against     Mary    Ann  Duffy   is   reversed. 
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ReyiNolds  vs,  Baylor. 

{Common  Pleas  of   Lackawanna    County^    Sitting  in  Equity f 

November  /j,  188^,) 

examiner's  fees— act   of  3   MAY    1 889— PRACTICE. 

Cristftand  feeeare  altogether  different  in  tbeir  nature.  CiMts  are  an  a'^ 
lowance  to  a  party  for  expenws'  incurred  in  couductiiiff  his  suit.  Fees  ai*e  a 
cK>nipen.sation  to  an  officer  for  services  rendered  in  the  progreM  of  the  cau^e. 

Feev  do  not  become  costs  until  taxed  in  favor  of  the  party  who  hna  paid 
them  or  incurred  a  liability  to  do  so. 

Where  an  officer  has  i-eiidere<1  services  which  are  to  be  compensated  by 
foes,  his  only  remedy  is  by  action  against  the  party  for  whom  the  services  were 
rendered,  except  that  where  such  i>arty  has  obtained  a  judf>nient  or  order 
R^aimtthe  opposite  party  for  the  payment  of  those  costs  the  officer  may  sue 
out  execution  therefor  in  the  name  of  such  party. 

Where  the  court  fixed  an  examiner^s  fee  at  $200  and  directed  half  to  be 
paid  by  each  party,  p:'nding  the  final  disposition  of  the  case,  an  application 
by  the  Examiner  for  an  execution  to  enforce  the  payment  of  this  fee  befoi  u 
t1)e  final  disposition  of  the  costs  of  the  suit,  was  refused.  An  execution  under 
the  act  of  8  M«y  18S9,  cannot  issue  In  such  a  case. 

Rule  to  show  cause  why  execution  should  not  issue. 
No.  ID,  June  Term,  1882. 

T.  F.    Wells,  for  rule. 

Archbald,  p.  J.  By  order  of  the  court,  September 
3,  1885,  the  fees  of  Mr.  Wells  as  examiner  were  fixed  at 
$200.  Pending  the  final  disposition  of  the  case  the  plain- 
tiff was  directed  to  pay  one-half  of  this,  and  the  defend- 
ants the  other  half.  That  being  the  proportion  of  the  servi- 
ces  rendered  by  the  examiner  for  each  party.  The  defend 
ants  have  not  paid  the  fee,  and  we  are  now  asked  for  an  ex" 
ecution  to  collect  it,  under  the  act  of  May  3d,  1889.  (P. 
L.  78.) 

Whether  an  order  of  court  would  be  necessa'^y  in  such 
a  case  we  do  not  need  to  decide,  for  even  if  it  were  not,  it 
would  not  be  out  of  place  to  apply  specially  for  the  allow- 
ance of  the  writ,  inasmuch  as  the  process  of  the  court  \^ 
always  under  its  supervision  and  control.  The  same  question 
is  presented  as  if  the  examiner  had  obtained  a  writ  of  exe- 
cution and  the  defendants  had  asked  to  hdve  the  same  set 
aside. 
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The  act  under  which  this  application  is  made  is  entitled 
"an  act  to  enforce  orders  for  the  payment  of  costs  in  the 
several  courts  of  this  commonwealth  by  execution  process," 
and  it  provides  "that  execution  process  may  be  issued  to 
enforce  all  orders  of  court,  either  final  or  interlocutory,  for 
the  payment  of  costs  made  in  any  of  the  courts  of  this  com- 
monwealth, the  same  as  on  a  judgment  in  the  courts  of  com- 
mon pleas,  and  shall  be  executed  in  the  same  manner/'  Docs 
this  warrant  the  issuing  or  an  execution  at  the  instance  of  an 
examiner  in  equity  to  enforce  an  interlocutory  order  for  the 
payment  of  the  fee  ? 

As  said  by  Judge  Gibson  in  Musser  vs.  Good  (i  i  S.  & 
■R.  247),  "costs  and  fees  are  altogether  different  in  their  na- 
ture :  costs  are  an  allowance  to  a  party  for  expenses  incurred 
in  conducting  his  suit ;  fees  are  a  compensation  to  an  officer 
for  services  rendered  in  the  progress  of  the  cause."  It  fol- 
lows that  fees  do  not  become  costs  until  taxed  in  favor  of 
the  party  who  has  paid  them,  or  incurred  a  liability  to  do 
so.  When  an  officer  has  rendered  services,  which  are  to  be 
compensated  by  fees,  his  only  remedy  is  by  action  against 
the  party  for  whom  the  services  were  rendered  :  except,  that 
when  such  party  has  obtained  a  judgment  or  order  against 
the  opposite  party  for  the  payment  of  these  costs,  the  officer 
may  sue  out  execution,  therefor  in  the  name  of  such  party, 
(  Wadlinger  on  Costs,  sec,  jy,  Moore  vs.  Porter  ij  S,  &  R.  loOj 
Raueh  vs.  Hill  3  Pa,  ^j;  A  It  man  vs.  Klingemmuth^  6  Watts, 
44S;  Ellsbree  vs.  Elsbree^  28  Pa.  172?)  In  the  present  case 
the  only  order  is  one  establishing  the  amount  of  the  exam 
iner's  fee,  and  the  proportion  to  be  paid  by  the  respective 
parties.  There  has  been  no  order  of  any  kind  made  in  favor 
of  either  party  for  the  payment  of  costs  by  the  other.  The 
examiner  is  asking  in  his  own  behalf  for  an  execution  to 
enforce  the  collection  of  his  fees.  The  right  to  this  is  not 
given  by  the  act  in  question,  nor  was  it  passed  to  meet  such 
a  case.  The  remedy  for  such  officer  is  the  same  as  before 
the  statute  was  enacted,  and  we  cannot  see  that  his  position 
has  been  advanced  thereby. 

The  rule  to  ^how  cause  why  execution  should  not  be 
issued  against  the  defendants  is  discharged. 
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Randall  vs.  Mulley  et  al. 
{^Common  Pleas  of  Lackawanna  County^  December  7,  i88g,) 

SPECIFIC  PERFORMANCE— PAYMENT  OF  THE  PURCHASE  MONEY 

— EJECTMENT. 

BjeotmeBt  in  FeniitylTanU  wbea  brooi^ht  to  enforce  the  execatiou  of  an 
ap^eement  to  convey  la  a  subetitute  for  a  bill  in  equity. 

When  a  party  calls  upon  a  court  of  equity  to  enforce  specific  performance,  he 
must  show  that  he  has  himself  been  ready,  prompt  and  desirous  of  performiui; 
oil  bis  part.  If  he  has  been  guilty  of  gross  laches  and  unwarrantable  delay,  if  he 
has  slept  onljhis  rights,  and  by  conduct,  long  persisted  in,  conveyed  the  idea  that 
be  had  abandoned  them,  he  cannot  after  there  has  been  a  material  change  of  cir 
cumstances  affecting  the  rights,  interests  and  obligation,  of  the  pai'ties,  move  a 
chancellor  to  decree  specific  performance. 

A  vendee  cannot  maintain  ejectment  against  a  vendor,  lawfully  in  possession 
of  the  land,  without  proof  of  .a  previous  tender  of  the  purchase  money,  and  the 
vendee  must  maintain  that  tender  by  producing  the  money  in  court. 

A  vendee  in  such  a  case  is  not  entitled  to  a  verdict  conditioned  on  his  subset 
queut  payment  of  the  purchase  money 

Action  of  ejectment.     xVo.  43  June  Term,  1887. 

H^  W,  Palmer,  W.  H.Jessup,  for  plaintiff. 

H.  M.  Hannah,  S,  B.  Price,  for  defendant. 

GUNSTER,  J.  This  is  an  action  of  ejectment.  The 
writ  issued  April  6,  1887.  The  plaintiff,  who  is  the  widow 
and  sole  devisee  of  D.  R.  Randall,  deceased,  claims  to  have 
derived  title  to  the  land  in  dispute  from  one  N.  W.  Benja- 
min by  virtue  of  the  following   agreement: 

"  Whereas,  I  have  this  day  bid  off  at  Sheriff's  sale  the  fol- 
lowing described  tract  of  land  situate  in  the  First  ward  of 
the  City  of  Scranton,  beginning  on  the  north  side  of  the 
Philadelphia  and  Great  Bend  Turnpike  at  a  corner  of  land 
owned  by  Benjamin  and  Mulley  on  which  their  brick  store 
is  erected,  thence  northerly  along  said  Benjamin  and  Mulley 
lot  and  lot  on  which  the  brick  church  known  as  the  Metho- 
dist Episcopal  church  stands,  to  land  of  L.  White,  thence 
southerly  along  said  White's  land  to  the  turnpike  aforesaid, 
thence  westerly  along  said  turnpike  to  the  place  of  begin- 
ning. Now  I  hereby  agree  to  convey  to  D.  R.  Randall  or  any 
person  he  may  direct  all  of  said  lot  except  the  lot  on  which 
my  dwelling  house  stands,  said  lot  being  described  in  a  deed 
from  Edmund  Griflfin  and  Elizabeth  Griffin,  his  mother,  and 
the  same  to  be  so  done  for  the  consideration  of  one  dollar 
and  at  such  time  as  he  or  his  heirs  may  direct.. 

.  , »-i .  s       "W^itnesr  my  hand  and  seal  this 24th  day  of 

)    Flveoenir.8.   '.     A„rr„cf    iR/^-? 
1  KcvcnueBtiuup  i     /^UgUSl,   I&07. 

^  ' , '  "Signed,    N.  W.  Benjamin."    [Seal.j 
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There  was  no  evidence  on  the  trial  of  the  case  that  Mr. 
Randall  or  any  one  claiming  under  him  was  ever  in  possess- 
ion of  the  land  or  that  he  had  made  any  improvements 
thereon  or  that  the  consideration  called  for  in  the  agreement 
had  ever  been  paid  or  tendered,  and  the  money  was  not 
produced  in  court. 

Ejectment  in  Pennsylvania  is  an  equitable  action.  When 
brought  to  enforce  the  execution  of  an  agreement  to  convey 
it  is  a  substitute  for  a  bill  in  equity.  When  a  party  calls, 
upon  a  court  of  equity  to  enforce  specific  performance  he 
must  show  that  he  has  himself  been  ready,  prompt  and  de- 
sirous of  performing  on  his  part.  If  he  has  been  guilty  of 
"l^ross  laches  and  unreasonable  delay — if  he  has  slept  on  his 
rights,  and  by  conduct  long  persisted  in,  conveyed  the  idea 
that  he  had  abandoned  them,  he  cannot,  after  there  has 
been  a  material  change  of  circumstances  affecting  the  rights, 
interests  and  obligations  of  the  parties,  move  a  chancellor 
to  decree  specific  performance.  {Russell  vs.  Baughman^  94 
Pa.  400.) 

There  is  evidence  that  Fitch  and  Winton.  two  of  the 
defendants,  took  possession  of  the  land  under  a  sheriff's  sale 
against  Benjamin  with  notice  of  the  ageement  held  by  Mr, 
Randall  and  that  they  agreed  to  recognize  it,  but  the  con- 
sideration was  never  paid  or  tendered.  Other  grounds  were 
also  urged  for  the  non  suit  by  counsel  for  defendant.  1  do 
not  consider  it  necessary  to  repeat  them  as  the  non  payment 
of  the  purchase  money  is  of  itself  fatal  to  the  plaintiff's  case. 
In  Bell  vs.  Clark,  in  Pa.  92,  Justice  Gordon  states  the 
rule  in  such  cases  to  be  as  follows  :  "Where  the  possession  of 
the'vendor  is  lawful,  his  vendee  cannot  maintain  ejectment 
against  him  without  proof  of  a  previous  tender  of  purchase  mon- 
ey and  he  must  also  maintain  that  tender  by  producing  that 
money  in  court.  Until  he  has  thus  put  his  vendor  in  default, 
he  has  no  cause  of  action,  nor  can  he  demand  a  verdict  con- 
ditioned on  his  subsequent  payment  of  the  purchase  money, 
for  that  would  enable  him,  by  a  refusal  to  comply  with  such 
verdict,  to  harass  the  owner  of  the  legal  title  to  no  purpose, 
and  to  escape  the   result  of  his  own  experiment." 

The  rule  is  discharged. 
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Commonwealth  ex.  r^/.LAKE,  vs.  Lewis. 
(Comtnon  Pleas  of  Lackawanna  County ^  September  12,  iSSj.) 

INSOLVENT   LAWS— ACT    l6  JUNE,    1 836— DISCHARGE    OF  PRIS- 
ONER SENTENCED  FOR  COSTS. 

Impritonmeat  for  thirty  days  •ntitles  a  penou  in  oonfineiueut  for  costs  to 
lii«  diiobargtt,  apoa  application  to  the  shei-iff,  jailer,  or  dtber  person  having  hiin  in 
ciiiitodyf  without  any  farther  proceedioga 

i  48  Act  16  June,  1896,  is  self  executing  and  cot  dcpendeot  on  147. 
Acts  of  Assembly  relating  to  i  mol  vent  debtoi;s,  and  decisions  tleicti',  (]i>- 
euned. 

Habeas  Corpus.     No.  382,  October  term,  1887. 
5.  M.  &  H,  C.  Reynolds,  for  relator. 
//.  Af.  Edwards,  District  Attorney. 

Archbald.  J.  On  July  9th  last,  the  relator  was  sent 
enced  to  pay  the  costs  in  a  case  in  the  Quarter  Sessions  in 
which  he  was  defendant,  and  having  failed  to  pay  or  secure  the 
same  to  the  sheriff  wa»  committed  to  the  county  jail.  After 
having  romained  in  jail  for  thirty  days,  he  applied  to  the  sheriff 
to  be  discharged  according  to  the  provisions  of  the  48th  Sec* 
Act  16  June  1836.  This  was  refused,  and  thereupon  the  prcs 
ent  writ  of  habeas  corpus  was  obtained. 

It  was  contended  by  the  district  attorney  in  resistirg 
this  application,  that  a  person  who  is  committed  fui 
non  payment  of  costs  is  not  entitled  to  a  discharge  after 
confinement  in  jail  for  thirty  days,  without  more,  but  that  to 
obtained  the  benefit  of  the  48th  Sec,  of  the  insolvent  law, 
proceedings  m^i St  be  instituted  under  the  47th  Sec,  and  that 
if  this  be  not  done  an  order  must  be  bbtained  under  the  Act 
of  May  6th,  1887,  dispensing  with  such  proceedings.  Notwith- 
standing that  this  construction  of  the  law  is  in  a  measure 
sustained  by  a  prior  decision  of  this  court  {jCom,\^.  Van  Gorden 
I  Law  Titties  N*.  5.  iij)  I  am  not  able  to  give  my  assent  to  it. 

The  48th  section  of  the  act  referred  to  requires  nothing 
outside  itself  to  make  it  effective.  It  provides  that,  "every 
person  who  shall  be  confined  in  any  jail  of  this  commonwealth 
in  execution  or  otherwise  for  any  debt,  sum  of  money,  fine  or 
forfeiture,  not  exceeding  in  amount  the  sum  of  fifteen  dollars 
exclusive  of  costs  and  who  shall  have  remained  so  confined  iot 
the  space  of  thirty  days  shall  be  discharged  from  such  con* 
finement  and  shall  not  be  liable  to  imprisonment  again    for 
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the  same  cause."  There  is  no  condition  or  quah'fication  iri 
this.  It  does  not  say  that  the  prisoner  after  a  confinement  for 
thirty  days  shall  be  entitled  to  a  discharge,  to  be  obtained 
under  some  other  provision  of  law.  The  words  are  explicit 
that  having  remained  in  confinement  for  thirty  days,  and  the 
amount  for  which  he  is  confined  not  exceeding  fifteen  dollars 
exclusive  of  costs,  he  shall  be  discharged. 

It  would  be   interesting,  if  not  profitable,  to  trace  from  its 
first  starting  point  thcdevelopementof  this  provision  of  the  insol- 
vent laws.  Those  who  are  anxious  upon  the  subject  I  would  refer  . 
to  the  following  Acts:  14  Feb., !  730,  Sec,  13(7  5;/i.Z./<yj),27  Mar- 
{789,  Sec.  4  {2 Sm.  L.  ^^j),  23. Sept.,  i7gi,  Sec.  12.   (j  Sm.  L, 
4S)t  26  Mar.,  1 8 14,  Sec.  18  {6  Sm.  L,  201),     It  is  only  impor- 
tant however  to  note  with  regard  to  these,   that  the  4th  Sec. 
Act  27  Mar.,  1789,  and  the  i8th  Sec.  Act,  26  Mar.,1814,  are  al- 
most identical  with  the  48th  Sec.  of  the  Actnow  under  consider- 
ation, and  that  in  both  of  these  former  laws  the  discharge  was  to 
be  made  by  the  sheriff,  jailer  or  keeper  upon  the  mere  application 
■  of  the  prisoner.     This  direction  in  the  Act  of  18 14  follows  more 
over  a  section   (17th)  which  has  evidently  furnished  the  basis 
for  the  47th,  section  of  the  present  law.    As  originally  intended 
therefore  this  provision  of  the  law  was    not    made   to  depend 
upon  any  other  but  was  self  executing.     The  prisoner   after  a 
confinement  of  thirty  days  was  upon    application    to   be  dis- 
charged by  the  sheriff,  jailer  or  keeper  in  whose    custody  he 
might  be.     Whiletheintentof  this  part  of  the  Act  and  its  inde- 
pendence of  all  others  is  particularly  shown  by  the  latter  provis' 
ion.at  the  same  time  a  like  result  must  have  been  reached  by  any 
fair  construction  of  the  law  without  it.     Its  omission  therefore 
by  the  revisers  from  the  48th  section  of  the  Act  of  1836  is  not 
to  be  regarded  as  having  any  special  significance.     It  may  well 
have  been   regarded    as   surplusage,  and  as    such  dispensed 
with  in  formulating  the  new  law.     With  the  mandate  retained 
in  the   statute,   that  after  a  confinement   in  jail    for  thirty 
days  the  prisoner  j/W/ be  discharged,   the   penalties  for  false 
imprisonment  which  might   attach  to   any   one  who  should 
longer  detain  him  there,  after  having  applied  for  his  discharge 
seem  to  sufficiently  secure   the   execution    of   this   provision 
without  any  other  or  further  direction. 

The  decided  cases   sustain  this   construction  of   the  law. 
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Thus  in  Commonwealth  vs.  Longy  (5  Bin.  4.'.9)  the  prisoners  who 
had  been  committed  for  non  payment  of  a  nne  and  costs  and 
had  remained  in  jail  for  thirty  days  ^ere  discharged  by  the 
Supreme  Court  upon  habeas  corpus.  This  decision  was  made 
under  Sec.  4  Act  27  March,  1789.  A  construction  was  thus 
given  to  this  provision  of  the  law  which  naturally  adhered  to 
it  when  it  was  incorporated  into  the  subsequent  Act  of  1874. 
So  in  ex  parte  Fox  (if  I  correctly  apprehend  the  report  of  the 
case  in  Brightly  on  Costs  to  which  alone  I  have  access)  the 
prisoner  who  was  committed  for  costs  was  released  by  the 
same  court  under  the  i8th  Section  of  the  Act  of  1 814  which  is 
the  equivalent  of  the  48th  Section  of  the  Act  of  1836  after  an 
ineffectual  attempt  to  obtain  a  discharge  under  the  17th  Sect- 
ion which  is  the  equivalent  of  the  47th  Section,  In  line  with 
these  is  the  case  of  Cuyler  vs.  Rust  (12  Johns.  372)  decided 
under  a  vexy  similar  statute  in  New  York.  A  prisoner  who 
had  been  arrested  on  a  ca.  sa,  tor  costs  and  committed  depart- 
ed the  jail  with  the  consent  of  the  deputy  sheriff  at  the  end 
of  thirty'  days.  It  was  held  that  this  was  no  breach  of  the 
bond  given  by  him  for  the  jail  liberties  because  he  was  entitled 
to  his  discharge  at  that  time.  In  Schuylkill  vs.  Reifsnydcr  (46 
Pa.  St.  451)  it  is  said  by  Agnew  J.  in  commenting  upon  the 
case  of  Commonmealth  vs.  Long^  supra.  "It  has  always  been 
held  that  a  commitment  for  costs  alone  is  also  discharged  by 
thirty  days  imprisonment  on  the  principle  omne  ma  jits  continct 
in  se  minus  "And  it  is  said  by  McPherson  J.  in  a  well  considered 
case  In  the  Quarter  Sessions  of  Lebanon  county  {Common- 
wealth vs.  Trout  12  Luz.  Leg.  Reg.  /pp).  ''Imprisonment  for 
thirty  days  entitles  a  person  in  confinement  for  costs  to  hi-^ 
discharge  without  proceedings  of  any  kind." 

The  only  case  opposed  to  these  which  I  have  been  able 
to  find  is  that  of  Com.  vs.  Van  Gorder  dXifzaidy  referred  to.  The 
decision  there  is  based  upon  the  supposed  retention  in  the  law 
of  I2thsect.  Act,  23  Sept.,  1791.  But  this  is  a  mistake.  The 
12th  section  of  the  Act  of  1791  was  expressly  repealed  in  the 
20th  section  Act  26  March,  18 14,  (6  Sm.  L.  202.)  although  the 
revisers  of  the  criminal  code  (P.  L.  i860,  p.  457)  seem  to  have 
thought  differently.  Their  error  could  not,  however,  revive  it 
dead  law.  I  am  not  prepared  to  admit  that  even  if  this  were 
an  existing  provision  of  the  law,  it  would  have  such  effect  ^> 
is  given  to  it  in  Com.  vs.  VanG order  \  but  it  is  clear  from  the 
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opinion  in  that  case  that  without  the  supposed  existence  of 
this  act,  the  decision  would  have  been  entirely  different.  I  will 
not  undertake  at  this  time  to  determine  what  is  the  exact  force 
of  that  provision  of  the  47th  section  of  the  Act  of  1836,  which 
allows  among  other  things  a  discharge  under  insolvency  pro- 
ceedings of  any  person  confined  for  non-payment  of  costs. 
There  may  seem  to  be  some  want  of  harmony  between  this 
provision  and  those  of  the  48th  section.  If  a  person  confined 
for  costs  can  obtain  his  discharge  after  remaining  in  jail  for  30 
days,  it  is  not  likely  that  he  will  rely  upon  the  more  dilatory 
and  uncertain  result  of  proceedings  in  insolvency. 

It  would  hardly  seem  necessary  therefore  for  both  of 
these  provisions  to  exist  side  by  side  in  the  same  statute  and 
it  is  perhaps  natural  for  anyone  without  a  careful  examination 
to  draw  the  two  sections  together  and  say  that  the  one  de- 
I)ends  upon  the  other  for  execution.  Or  to  hold  as  has  been 
done  in  some  cases  {Comwonwealth  vs.  Baum  4.  Luz,  Leg,  Reg. 
.?^)  that  where  the  costs  exceed  fifteen  dollars  the  application 
must  be  under  the  47th  Section  while  if-less  than  that  a  dis- 
charge may  be  had  under  the  48th  Section.  But  this  leads  to 
anomalous  results.  For  one  who  was  sentenced  to  pay  a  fine 
of  one  dollar  and  the  costs  could  be  released  at  the  end  of  thirty 
days  under  the  48th  Section  (Commonweclth  vs.  Long,  5  Bin 
489)  though  the  costs  were  fifty  or  one  hundred  dollars;  while 
by  this  construction,  if  the  sentence  were  for  costs  alone  and 
they  were  over  the  limit  of  fifteen  dollars  the  prisoner  could 
not,  as  the  law  originally  stood  obtain  a  discharge  until  his 
application  for  the  benefit  of  the  insolvent  laws  was  finally  dis " 
posed  of  in  the  Common  Pleas. 

Between  these  conflicting  views  I  will  only  venture  to 
suggest  that  the  47th  and  48th  sections  of  the  act  in  question 
have  been  drawn  from  entirely  independent  sources,  and  that 
in  carrying  forward  and  embodying  in  the  new  law  preexisting 
statutes,  the  entire  bearing  of  the  latter  upon  each  other  when 
thus  brought  together  may  not  have  been  fully  kept  in  view 
by  the  revisers.  No  one  need  be  surprised  at  this,  if  he  examine 
the  varying  views  which  have  prevailed  with  regard  to  the  past 
as  well  as  the  present  statutes  relating  to  insolvent  criminals. 
But  there  is  nothing  in  the  provisions  of  these  two  sections 
*  which  so  conflicts  as  to  compel  us  to  subject  the  clear  directions 
of  the  one  to  the  somewhat  uncertain  meaning  of  the  other. 
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At  most  their  is,  as  it  seems  to  me,  a  mere  redundancy.  The 
prisoner  under  confinement  for  costs  may  come  out  in  thirty 
days  or  if  anything  is  to  be  gained  under  the  47th  section  he 
may  institute  proceedings  for  his  discharge  as  an  insolvent.  If 
the  construction  given  to  the  supplemental  Act  of  24  June, 
1849.  section  6,  P.  L.  677.  in  Copt'  vs.  Trust,  12  Lus,  Leg.  R£g*w 
ip6f  be  correct  there  may  be,  however,  in  the  present  state  of 
the  law,  some  substantial  benefit  to  be  derived  from  the  latter 
course. 

As  the  result  of  these  considerations  I  am  clearly  of  the 
opinion  that  the  48th  section  of  the  Act  of  18361$  self  execu- 
ting and  that  it  was  the  duty  of  the  sheriff  in  this,  as  in  all 
such  cases,  to  discharge  the  relator  after  he  had  remained  in 
jail  for  thirty  days. 


Commonwealth  vs.  Ross. 

{Quarter  Sessions  of  Lackawanna  County,  August  ig,  rSSp.) 

ACT  OF  6    MAY    1887— PRACTICE — DUTIES    OF    COUNTY    COM- 
MISSIONERS. 

The  Act  of  6th  May,  1887,  relating  to  the  discharge  of  priannen  without 
proceedings  under  the  insolvent  laws  was.  not  passed  so  much  for  the  benefit  of 
the  convicts  as  for  the  relief  of  the  counties  from  the  burden  of  maintaining  theui 
in  jail. 

The  dut}'  and  responsibility  of  carrying  out  the  provisions  of  the  Act  rest  on 
the  county  cominissiouers.  They  are  the  ones  to  judge  in  the  first  instance  wheth- 
er any  particular  case  is  one  that  calls  for  their  action. 

The  statute  is  not  intended  as  an  act  of  general  jail  delivery  ior  all  casen 
where  convicts  or  others  are  held  for  non-payment  of  fines  or  costs. 

No  application  for  discharge  under  thlft  act  i^hould  be  made  until  the  convict 
has  been  in  jail  after  his  term  of  imprisonment,  if*  any,  or  independent  of  such 
term,  a  sufficient  length  of  time  to  compensate  as  a  matcer  of  punishment  for  the 
non-payment  of  costs,  or  fine  and  costs,  or  the  non-restitution  of  property  stolen. 

Where  the  prisoner  is  confined  for  ciMts  only;  or  for  a  fine  of  less  than  ^15 
and  costs,  there  will  be  no  discharge  under  this  act  except  in  rare  cases.  And  in 
(general  no  application  will  be  allowed  until  the  prisoner  has  served  at  least  thirty 
days  in  addition  to  the  term  for  which  he  was  sentenced. 

The  practice  to  be  purnued  under  the  Act  of  1H87  is  ns  follows:  The  applica- 
tion for  authority  to  diHchnrge  a  convict  should  be  made  by  petition  of  the  county 
I'ommissionei's  to  the  Court  of  Quarter  Sessions,  when  in  se«sioii»  or  to  a  law  ju«]Re 
therettf  in  vacation.    Ttie  petition  should  lie  entitled  in  the  case  in  which  the  pri^- 
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onep  wu  ooDvictiedy  mad  sboald  tot  forth  the  charge  for  which  he  was  txHtvieted 
the  date  and  tfie  termt  of  hit  eeiitriioe  fa  fall  aftd  hj  whiefa  one  of  the  judgee  it 
was  impond.  It  sboalcf  farther  erprtm  tite  desire  of  the  oommlMfoneni  to  dif 
charge  the  conTtctv  tbeir  beltef  in  hie  inability  to  eompl  j  wich  the  eentenpe  aud  the 
reason  why  th«7  think  the  oasa  is  one  in  which  a  discharge  ande"  the  act  would  b« 
instilled.  The  petition  should  also  be  accompanied  bgr  the  awora  schedules  of  thir 
prisoner's  proper! y  requfredf  by  the  ad 

App?fcaticm  for  discbarge  under  the  Act  of  iSSj^    No.  147 
June  Sesdiorr,  1S89L 

Ward&  Horn,  for  defendant. 

H,  M.  Edwards,  for  comnrmonwealtli. 

ArcMKalD,  P.  J.    The  Act  of  6th  May^  fgS/.  (P.  L,  «6) 
under  whkh  this  application  19  made  t»  entitled  ** An  Act   ta 
authcrrize  the  camrnissfonefs  of   the  several  counties  of  this 
commonwealth  to'discharge  fromnr  prf^n  all   persons  confined 
in  jail   without   proceedings    under  the  insolvent   laws.^     In 
pursuance  of  what  i*  thus  indicated  by  its  title  the   Act  pro- 
vides, that  '*the  commissioners  of  several  counties  of  this  com- 
monwealth shall  be  and  they  are  hereby  authorized  *    ♦    ♦ 
to  discharge  from  prison  without   the   delay  and  expense  of 
any  proceedings  under  the  insolvent    laws    of  this  common* 
wealth  GVGty  convict  who  shall  have   served  out  his  or  her. 
term  of  imprisonment^  or  shall  have  been  committed  for  non« 
payment  of  costs  only,  notwithstanding  if  {sic)  he  be  a  convict 
and  shall  not  have  paid  the  costs  of  prosecution,  fine,  or  madt; 
restitution,  or  paid  the  value  of  stolen   good%    or  property.*' 
This  authority    is   given   however  upon  the  express   provisrv 
**That  in  the  opinion  of  said  commissioners  such  person  is  un- 
ble  to  pay  or  restore  the  same ,'"   and  "that   such  discharge 
shall  not  prevent  the  commonwealth,  or  any  person  interested 
in  such  payment  or  restitution  from  proceeding  hy  action  to 
recover  the  same  from  the   property  of  such  person."     It  is 
furthermore  only  to  be  exercised  "upon  the  order  of  the  court 
of  f^uarter  sessions  ot  in  vacation  of  a  law  judge  thereof  in  the 
exercise  of  its  or  his  discretion  and  upon  such  terms  as  said 
court  or  judge  as  aforesaid  may  impose.**     The   act    was   not 
passed,  so  far  as  we  are  able  to  discern   its  purpose,  so  much 
for  the  benefit  of  convicts,  as  for  the  relief  of  the  county  from 
the  continued  burden  of  maintaining  in    jail   those  who  were 
unable  to  give  bond  or  take  the  benefit  of  the  insolvent  laws, 
or  who    were    too  poor  to  meet   the   expense  of  such  pro- 
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ceedin^s,  and  to  relieve  from  the  ^  delay  incident  to 
the  same.  It  is  to  be  construed  and  administered  with 
this  purpose  constantly  in  view.  The  duty  and  responsibility 
of  carrying  out  the  provisions  of  the  act  are  clearly  cast  upon 
the  county  commissioners.  They  are  the  ones  who  are  to 
grant  the  discharge,  and  are  thus  the  only  ones  to  judge  10 
the  first  instance  whether  in  any  particular  case,  it  is  one 
which  calls  upon  them  for  their  action.  It  is  true  they  mutt 
obtain  the  sanction  of  the  court  or  of  a  law  judge  in  vac* 
ation  before  their  authority  to  discharge  is  complete:  but 
this  restraint  upon  the  free  exercise  of  the  authority  given 
by  the  act  does  not  relieve  them  from  their  duty  and  respon- 
sibility under  it.  They  are  not  to  sign  orders  for  the  discharge 
of  convicts  as  a  mere  matter  of  course,  but  only  after  they 
have  satisfied  themselves  that  it  will  be  best  for  the  county 
as  well  as  for  the  administration  of  the  law  that  those  for 
whose  discharge  they  apply  shall  not  be  put  to  the  delay  and 
expense  of  proceedings  under  the  insolvent  laws.  The  statute 
is  not  intended  as  an  act  of  general  jail  delivery  for  all  cases 
where  convicts  or  others  are  held  in  jail  for  non-payment  of 
fines  or  costs.  There  are  many  cases  where  it  should  not  be 
invoked,  an  indiscriminate  application  of  the  act  would  make 
the  imposition  of  fines,  and  the  penalty  of  the  payment  of 
costs  an  entirely  useless  part  of  the  criminal  law.  Where  fines 
and  costs  cannot  be  met  confinement  in  jail  at  least  for  a  cer- 
tain period  is  necessary  as  an  equivalent  punishment.  As  was 
well  said  by  the  late  president  of  the  court  in  Comth  vs.  Cole 
(6  Law  Times'^.  S.  127)  construing  the  similar  act  of  i883« 
"The  act  was  not  intended  to  nullify  the  administration  of 
justice  by  a  general  discharge  of  prisoners  on  the  ground  of 
inability  to  pay  the  fine  and  costs  without  reference  to  the 
proper  imprisonment  heretofore  required  by  law.  When  a 
prisoner  is  sentenced  to  pay  a  fine  and  cost,  or  costs,  and 
stand  committed  until  sentence  be  complied  with,  the  com- 
mitment to  jail  and  the  legal  imprisonment  is  part  of  the  sen' 
tence  if  the  fine  or  costs  are  not  paid."  »  *  »  *  *»The 
act  of  1883  was  not  intended  to  remove  any  imprisonment 
except  such  as  was  occasioned  by  the  delay  of  proceeding 
under  the  insolvent  laws." 

The  practice  to  be  pursued  under  the  Act  of 'I887  should 
be  as  follows.    The  application  for  authority  to    discharge  a 
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convict,  should  be  made  by  petition  of  the  County  conimi&' 
si  oner*  to.  the  court  of  Quarter  Sessions,  when  in  session,  or  to 
a  law.jiid^e  thereof  in  vacation.  The  petition  should  be  en- 
titled in  the  case  in  which  the  prisoner  was  convicted,  and 
should  set  forth  the  charge  for  which  he  was  convicted,  the 
date  and  the  terms  of  his  sentence  in  full  and  by  which  one  of 
the  judges  it  was  imposed.  It  should  further  express  the  de- 
sire of  the  commissioners  to  discharge  the  convict,  their  be- 
lief in  his  inability  to  comply  wkh  the  sentence,  and  the 
reasons  why  they  think  the  case  is  one  in  which  a  discharge 
under  the  act  would  be  justified.  The  petition  should  further 
be  accompanied  by  sworn  schedules  of  the  prisoner's  property 
as  required  by  the  proviso. 

No  such  application  ^should  be  made  until  the  convict  has 
been  in  jail  after  his  term  of  imprisonment,  if  any,  or  indepen- 
pcnt  of  any  such  term,  a  sufficient  length  of   time  to  compen- 
sate as  a  matter  of  punishment  for  the  non  payment  of  costs  or 
fine  and  costs,  or   the  non-restitution  of   the   property  stolen. 
When  the  confinement  is  for  costs  only  or  for  a  fine  under  $15 
and  costs;  we  think  there  will  be  rarely,  if  ever,  any  occasion 
for  applying  for  leave  to  discharge  under  this  law.     The  48th 
section  of  the  insolvent  laws  provides  for  a  discharge  in  such 
cases  after  30  days  confinement.     This  is  sufficiently  expidi- 
tious  for  all  ordinary  circumstances,  and  as  the  section  executes 
itself  there  is  no  attendant  expense  to  any  one.     As  to  other 
cases  we  can   lay  down  no  definite  rule.     They  must   largely 
depend   upon  their   own    peculiar  circumstances.      If   thirty 
days   imprisonment  be  a  proper  commutation  for  the   non- 
payment   of    costs,    or    of    a    fine    under    $15,    for    a    fine 
greater    than     that    certainly     not     less    than    thirty    days 
should    be    allowed    to    elapse    before     an    application    for 
leave  to  discharge  is  presented  and  where  there  is  a  precedent 
term  of  imprisonment,  this  must  entirely  expire  before   the 
running  of  the  other  time  is  considered  to  begin.     We  do  not 
hold,  however,  as  was  done  in  Cotnth  vs.  Si f red  (2  Chest.  235) 
and  in  Comth  vs.  Cole  (  6  Law  Times  N.  S.  127)  that   three 
months  must  elapse  after  the   term   of  imprisonment  has  ex- 
pired before  an  application  for  leave  to  discharge  can  be  made, 
when  the  fine  is  over  $15  or  the  convict  is  sentenced  to  res- 
tore stolen  property.     This  is  one  of  the  delays  of  the   insol- 
.vent  laws  which  the  act  of  1887  was  intended  to  meet  although 
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there  may  be  cases  peculiar  in  their  circumstances  where  this 
term  should  be  allowed  to  run  as  a  proper  measure  of  punish' 
ment  before  the  court  is  called  upon  to  interfere. 

We  trust  in  conclusion,  that  we  have  made  it  evident  by 
this  opinion,  that  while  we  do  not  intend  to  allow  the  act  c^ 
1887  ^o  relieve  convicts  from  the  burden  of  just  punishment - 
we  do  desire  to  apply  and  carry  out  the  provisions  of  the  ac 
according  to  what  we  consider  to  be  its  true  spirit  and  its 
beneficial  purpose.  But  in  order  that  this  may  be  done  the 
county  commissioners  upon  whom  in  the  first  instance  the 
responsibility  for  the  administration  of  this  law  has  been 
imposed,  must  recognize  that  responsibility,  and  be  prepared 
to  meet  it  in  each  case. 

The  present  application  not  complying  with  the  views 
expressed  above  must  be  refused.  But  probably  as  the  de- 
fendant was  merely  confined  for  costs,  and  more  than  thirty 
days  has  elapsed  since  he  was  committed  he  has  before  this 
obtained  the  discharge  to  which  he  was  entitled  under  the 
48th  section  of  the  act  of  1836,  without  resorting  to  the 
act  under  consideration.  If  he  has  not,  let  him  be  now  so 
discharged. 

Young  vs.  Throop. 
{Common  Picas  of  Lackawanna  County ^  December  7,  iSSp.) 

STATUTE  OF  FRAUDS — PAROL  PROMISE  TO  LEASE  1  ANDS. 

The  meaflore  of  damagw  for  the  breach  of  a  parol  contract  to  leaae  lands, 
is  the  monmy  paid  or  expcnun  incurred  on  the  faith  of  the  contract. 

A  breach  of  a  parol  conti*act  to  lease  is  the  same,  as  to  damages,  as  a  breach 
of  *  contract  to  sell. 

Action  of  assumpsit.     No.- 173,  January  Term,  1884. 

£.  H.  House,  C.  Comegys  for  plaintiff. 
WilUtrd  &  Warren  for  defendant. 

GUNSTER,  J.  There  was  evidence  that  the  defendant 
promised  by  parol  to  give  the  plaintiff  a  lease  of  the  coal  if 
he  sunk  a  shaft  and  found  it.  The  shaft  was  sunk  and  coal 
found  but  the  lease  was  refused.  The  measure  of  damages  in 
such  cases  is  the  money  paid  or  expenses  incurred  on  the  faith 
of  the  contract.  (Herzog  vs.  Heraog,  34  Pa.  419,  overruling 
Jcuk  vs.  McKee,  9  Barr.  235  has  been  uniformly  adhered  to.  Mc- 
Nair  vs.  Compton,  35  Pa.  23 ;  Burden  Adm.  vs.  Burden  37  Pa. 


/ 


4\g',  McCUwryvs  Cfoghan  A  dm,,  i  Grant  307,  s.  c.  31  Pa.  11^ 
McCaffefty  v».  Gristuold,  99  Pa.  270.)    A  breach  of  a  parol  con'* 
tract  ta  lease  i^  the  saime,  as  f o  damage»,  as  a  contraci  to  selL 
{AfcCicm/ry  vs.  Crogkan,  x  Grarrt  307^) 
The  rule  is  nrvake  absolute^ 


r  I-  1  mi  "11  n«    «ir- 


Bu.^t>AGK  i'i.  The  ScitioaL  District  or  the  Bot^ough  or 

Blakely^ 

{CcfiHtHoH  PUas  0f  LackaixfaHHa  Caitnty,  November  2$^  iSSg^y 

ACT  OF  I    MARCH^  I»7I^(F.  L  155)— DAMAGES  FO^  KILLING  Of 

»HEtF  fiFV  DOG»— fHACTICE. 

Th^  r{gtrt  tc  (faimiges  frotrr  the  pfoMicr  treasury  for  ifaeep  kflled  by  <l(^  ber 
^Qg  pirrely  scatutory  a  daimMit,  nnist  show,  first,  that  his  clMim  is  wkbhi  the  pui' 
tiHtr  of  the  statute,  aoidf  second^  be  most  pursue  the  ^tBvnedy  directed  by  (be  statute" 

The  proper  temedy  is  by  maAdaKKUs  aad  not  by  an  action  at  common  latr^ 

Amicable  aetioai  of  assumpsit.     No.  154  June  Term  1889^ 

The  parties  agr'eed  upon  the  following  case  stated  : 

Fir^t.     That  said  A.  W.  Bundage  is  now  and  ha»  been  far 

se^^erdl  years  past,  a  resident  and  taxpayer  of   the   school  di9^ 

trict  of  the  borough  of  Biakely  in  the  county  of  Lackawanna^ 

state  af  Pennsylvania. 

Second,  That  a  tajc  on  dogfs  was  levied  artd  asse^ed  for 
safd  district  for  the  year  1887^  which  was  collected  and  paid 
over  to  the  treasurer  of  the  district. 

Third.  That  said  plaintiff  presented  at  the  regular  meet^ 
}ng  of  the  school  board,  a  certain  paper,  of  which  the  follow- 
ing is  a  true  artd  correct  copy*  and  demanded  payment  from 
said  board  of  the  sum  therein  stated 

auditor's  report* 

'•We,  the  undersigned  auditors  of  the  borough  of  Blakely, 
certify  that  we  have  viewed  and  eJcamined  eleven  (li)  sheep 
killed  and  mutilated  by  dogs  on  or  during  September  17,  i^^7 1 
belonging  to  A.  W.  Brundage,  of  Peckville.  Said  owner  has 
sustained  damages  to  the  amount  of  thirty-ftve  dollars  ($35). 

(Signed)  CHAS.  D.^KELLeR,  j  Auditors." 

That  this  IS  the  only  information  which  said  board  has 
had  of  the  ownership,  and  the  alleged  killing  of  said  sheep 
and  they  refuse  to  pay  said  sum  of  money  on  this  certificate* 

It  is  admitted  that  there  is  now  in   the    treasury   of  said 
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district  sufficient  money  unappropriated   with   which  to   pay 
said  claim,  which  money  has  accrued  from  dog  tax« 

If  the  court  shall  be  of  the  opinion  that  the  school  district 
of  the  borough  of  Blakely  is  liable  for  this  claim  upon  the 
certificate  aforesaid,  then  judgment  to  be  entered  for  the 
plaintiff,  but  if  not,  then  judgment  to  be  entered  for  the  de- 
fendant, or  such  other  order  made  in  the  premises  as  to  the 
court  may  seem  proper.  The  costs  of  suit  to  follow  judgment. 
Either  party  reserves  the  right  to  sue  out  a  writ  of  error  to 
the  supreme  court. 

-C.B,  Gardner ^  for  plaintiff. 
J.  R.  JoneSy  for  defendant, 

GUNSTER,  J.  At  common  law  the  School  District  of  the 
Borough  of  Blakely  was  not  liable  for  darhages  done  to  sheep 
by  dogs,  and  it  has  become  so  only  in  certain  cases  by  force  of 
the  act  entitled  **An  act  regulating  the  collection  of  dog  taji 
in  the  county  of  Lu2erne"  approved  i  March,  1871,  (P.  L.  153.) 
by  which  each  of  the  cities,  townships  and  boroughs  of  said 
county  was  formed  into  a  separate  district  for  dog  tax,  and  for 
the  payment  of  damages  done  to  sheep  by  dogs  within  the 
bounds  of  the  same.  This  act  evidently  has  reference  to  the  act 
.  of  1864,  (P.  L.  154.)  extending  to  the  counties  of  Warren  and 
Luzerne  the  provisions  of  an  act  entitled  "An  act  for  the  protec- 
tion of  sheep  and  taxing  of  dogs  in  the  county  of  Blair.  The  right 
and  the  remedy  being  purely  statutory,  a  claimant  for  damage 
must  show,  first,  that  his  claim  is  within  the  provision  of  the 
statute,  and  second,  he  must  pursue  the  remedy  directed  by 
the  statute.  In  Sisson  vs.  Bailey  et  aL  Commissioners  (/  Luz^ 
Leg,  Reg,S^^  Judge  Harding,  in  passing  on  the  same  Acts  of  As- 
sembly now  before  us,  pointed  out  very  clearly  that  the  proper 
remedy  under  them  was  by  mandamus^  and  not  by  an  action  at 
common  law.  So  far  as  the  merits  of  the  case  are  concerned 
we  can  only  say  that  it  does  not  appear  from  the  facts  as 
agreed  upon  by  the  parties  that  the  plaintiff's  claim  is  within 
the  protection  of  the  statute.  The  certificate  or  report  of  the 
auditors  is  fatally  defective.  They  are  not  only  required  to 
view  and  ascertain  the  amount  of  damages  sustained  by  the 
owner  of  sheep  destroyed,  but  they  must  also  ascertain  the 
legality  of  the  claim  and  the  damages  sustained  and  certify  the 
same  under  their  hands  and  seal  to  the  school  directors^  and 
whether  the  owner  of  the  sheep  so  destroyed,  owns,  possesses 
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or  keeps  a  dog  or  dogs  about  his  or  her  premfsei,  and  make 
report  of  the  fact,  with  the- valuation  of  the  sheep  destroyed. 
It  does  not  appear  that  they  ascertained  or  certtfied  or  report- 
ed any  of  these  essential  facts.  It  does  not  even  appear  that 
the  plaintiff's  sheep  were  killed  or  destroyed  "within  the 
bounds'*  of  the  borough  of  Blakely. 

Being  of  the  opinion  that  under  the  facts  of  the  case  as 
set  forth  in  the  agreement  of  the  parties  that  the  school  dis- 
trict of  the  borough  of  Blakely  is  not  liable  for  the  claim  set 
up  by  the  plaintiff  we  direct  judgment  to  be  entered  for  the 
defendant.  

Gill  vs.  Collins. 
(Common  Pleas  o/  Lackawanna  County,  December  7,  i8Syi) 

JUISDICnON  OF  AI^DBRliBN. 

The  AldenoBit  of  the  Ninth  ward,  of  th«  City  of  Scranton,  b«  no  JoiediC' 
tkaa  to  revi  ^e  a  jadgvusiA  on  the  docket  of  the  alderman  of  the  llifrd  ward. 

Tbe  wacoeaior  in  office  of  any  alderman  U  entitled  to  the  poseenfon  of  hia 
dockets  and  has  oxclnsive  juiediction  o Ter  tbe  n  att  ei »  <  <  1 1  a ii  <  d  1 1 1 1  hi  . 

Certiorari  to  O.  B.  Wright,  Esq;,  alderman  of  the  Ninth 
ward,  of  Scrantan,  sur  judgment  on  docket  of  L,  S.  Watres, 
Esq.,  deceased,  late  alderman  of  said  ward.  No.  90,  October 
Term,  1889 

T.  /,  Duggan,  tor  plaintiff  in  Error. 

F.  D,  Collins^  for  defendant  in  Error, 

GUNSTEK,  J.  The  judgment  entered  by  Alderman 
Wat  res  was  on  a  scire  facias  issued  by  htm  to  xcmsc  a  jud^« 
ment  on  the  docket  of  M.  Gallagher  late  alderman  of  the 
Third  ward,  of  Scranton.  This  was  clearly  wrong.  Mr, 
Watres  was  alderman  of  the  Ninth  ward  of  said  city  and  had 
no  jurisdiction  over  the  judgment  on  the  docket  of  the  alder- 
man  of  the  Third  ward.  The  civil  jurisdiction  of  aldermen  and 
justices  of  the  peace  is  purely  statutory  and  special  and  their 
proceedings  must  be  according  to  the  statute,  and  in  no  other 
form.  Under  the  6th  section  of  the  act  of  21  April,  1846,  (P. 
L.  434)  the  successor  in  office  of  Alderman  Gallaglteris  entitled 
to  tbe  possession  of  the  latter's  docket  and  has  exclusive  juris- 
diction over  the  matters  therein  contained.  The  several 
acts  of  assembly  bearing  on  this  question  are  reviewed  in 
Koons  vs»  Headly  49  Pa.  168. 

The  first  exception  is  sustained  and  the  proceedings  before 
Alderman  Watres  are  reversed. 
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Estate  of  Jessie  Stewart,  Deceased. 

{drphatW  Court  of  Lackawanna  County,  December  ^^iSSy.)     ' 

ACCOUNT— executors*    COMMISSIONS— LIABILITY   OF  EXECU- 

-    TOR  FOR  INTEREST. 

If  an  exception  to  ail  auditor's  report  is  not  sufBciently  specific  it  will  uoC 
be  regarded  by  the  court. 

An  executor  cannot  be  cbar^d  with  interest,  pending  procecrlihgs  to  settle 
his  account,  on  moneys  advanced  to  him  by  the  testator  during  tbelatterslifetimet 
luereiy  because  an  agreement  existed  between  them  to  pay  interest  on  uiouevs  t^o 
advanced. 

If  the  aocountaht  hns  ei^ployed  the  f undsi  of  thd  es^tate  to  take  up  his  own 
private  debts  or  has  failed  to  actually  pay  to  the  debts  which  he  o\vc>d  the  esta-t**, 
be  sbqttld  be  charged  with  interest. 

If  the  accountant  duning^  the  lifet?me  of  the  testator  ufcd  the  moneys  of  the 
testator  which  were  in  hfs  charge  or  under  his  direction    for  investment,  to  un^f' 
hi^  own  personal  indebtedness  he  would  be  liable  to  the  estate  for  interest  and  this*' 
Interest  would  be  an  asset  of  the  estate.    But  funds  in  the  hand  of  an  executor  arir 
bot  interest  bearing  simply  because' tbey  bore  interest  Wfore  the  testator's  death. 

Where  a  bog^is  claim  is  inserted  in  the  inventory  as  part  of  the  ass^cts  of  the 
estate  for  the  purpose  of  swelling  the  executor's  fees  it  may  be  a  question  whether 
any  commission  ought  to  beallowed  him  atalL 

An  executor  or  adnunistrator  should  not  Ite  allowed  coraponsation  for 
collecting  a  debt  due  fron)  himself.  But  collecting  in  the  fupd^  of  the  estate  com- 
prises only  h^lf  of  his  duties.  There  is  still  the  responsibility  of  handling  and  dis'- 
bursing  them« 

In  a  proper  ciise  a  distinction  will  be  made  l)etwten  the  s»>rvices  of  colVct  iig 
In  the  moneys  due  an  e.^tate,  and  the  revpotis^lbility  of  hand  hug  and  (iislmi'siDg 
therli,  and  half  commission  will  be  affpropriated^  to  each  service. 

Although  an  executor  will  not  be  allo'ved  a  compensation  for  collecting  a 
debt  due  from  himsdlf,  yet  if  he  has  faithfully  pud  such  debt  into  the  d  stinct 
fnndi  of  the  estate  b?  will  rjx^'jive  half  c  jna  nlMiou  for  the  r3sp:)ni«ibi!ity  of  handl- 
Ihg  and  disbursing  it. 

'Where  an  executor  included  a  judgment  in  the  inventory  an^  submitted  it  to 
appraiser  as  part  of  the  estate,  H£ld  that  he  was  not  estopjied  bv  this  eircnni  • 
staucds  fropi  setting  up  a  claim  to  its  ownership. 

MUUr  vs.  Sprinffer  70  Pa.  St.  209  s.  c.  88,  Ibid  30;^,  discussed. 

Exceptioris  to  auditor's  report  upon  account  df  Tlioma-i 
Stewart;  executor. 

Jessups  &'  Hand,  for  except  ion  •?. 
Gunster  &  Welles^  contra. 

Archbald  J.  I.  The  first  exception  is  not  sufficient* 
ly  specific.  It  is  not  directed  to  any  .one  particular  mat fer, 
but  to  the  whole  action  of  the  auditor  in  iettljne  the  account. 
I  must  therefore  decline  to  pass  upon  it. 

2.     The  second   exception    is  also  somewhat  too  general, 
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covering  a  number  of  distinct  items.with  regar^  to  which  very 
different  considerations  apply.  So  far  as  it  relates  to  the  first 
nine  items  of  credits  disallowed  by  the' auditor  in  schedule 
"A**  (being  items  5,  6,7,  8,  10,  u.  12,  13,  14,  on  the  credit  side 
of  the  orginal  account)  the  exception  is  not  sustained.  The 
remainder  of  this  exception  will  be  considered  further  on. 

3.  The  auditor  has  charged  the  accountant  with  interest 
on  the  major  part  of  the  funds  of  the  estate  from  the  date  of 
the  account  to  the  time  of  making  up  his  report,  with  regard 
to  this  he  says:  **This  item  is  added,  not  as  a  surcharge  for 
not  investing  the  money,  but  for  the  following  reasons  :  The 
first  finding  of  fact  shows  that  up  to  July  1,1 88 1,  Jesse  Stewart 
always  received  interest  on  the  full  sum  of  seven  thousand 
eight  hundred  and  seventy-six  49-100  dollars.  At  this  time 
and  for  a  year  previous  nearly  five  thousand  dollars  of  this 
amount  had  been  used  in  taking  up  the  Thomas  Stewart 
notes.  This  clearly  shows  that  as  often  as  any  of  this  money 
was  used  in  this  manner  the  amount  so  used  did  not  cease  to 
bear  interest,  but  that  the  interest  on  the  amount  so  used  was 
paid  by  or  on  behalf  of  Thomas  Stewart.  But  one  conclusion 
can  be  drawn  viz  :  that  a  contract  existed  between  Thomas 
Stewart  and  his  father-to  pay  interest  on  all  sums  thus  used. 
In  pursuance  of  this  contract  this  item  is  added." 

The  principle  upon  which  this  charge  is  made  is  some- 
what difHcult  to  understand.  The  auditor  infers  the  exist- 
ence of  an  agreement  between  the  accountant  and  his  father 
that  the  latter  should  receive  interest  upon  all  sums  employed 
on  behalf  of  the  former  and  for  this  reason  charges  the  account- 
ant with  interest  pending  the  proceedings  to  settle  his  account. 
As  interest  is  the  customary  compensation  for  the  use  of 
money,  there  is  no  occasion  for  the  inference  of  any  special 
agreement  to  pay  it.  If  Dr.  Stewart  used  the  moneys  of  his 
•father,  which  were  in  his  charge  or  under  his  direction  for 
investment,  to  meet  his  cwn  personal  indebtedness,  he  would 
be  liable  to  his  father  for  interest.  This  if  not  paid  to  the  lat- 
ter during  his  life  time  would  be  due  to  his  estate  after  his 
death,  and  the  accountant  would  be  chargeable  with  it  as  an 
asset  of  the  estate.  But  how  does  this  principle  enter  into  the 
question  of  subsequent  interest  upon  the  funds  of  the  estate 
in  his  hands  as  executor  ?  Such  funds  are  not  to  be  made  in- 
terest-bearing simply  because   they  bore  interest   before.     It 
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may  be  that  the  accountant,  if  he  has  employee)  the  funds  of 
the  estate  to  tak..  up  his  own    private  debts   {Bpnd*s  Appeal 
2  Penny  241),  or  has  failed  to  actually  pay  to  the   estate    what 
he  owed  his  father  at  bis  death  should  be  charged  with  inter- 
est, very  much  in  effect  as  the  auditor  has  charged  him  here. 
But  the  principle  is  quite  different  from  that  upon   which   the 
present  charge  is  based,  and  it  cann9t  now  be  appealed  to,    to 
sustain  the  action  of  the  auditor.  *  It  would  be   out   of  place 
to  apply  it  until  we  first  have  a  report  of  the  auditor  collecting 
the  facts  which  bear  especially  upon  the  question, with  opportune 
ity  to  the  party  affected  to  take  exception  to  such  ruling  as  the  . 
auditor  might  make  thereon.    Especially  should  this  course  be' 
pursued  in  the  present  instance,  when  as  will  be  seen  further  on, 
the  case  must  go  back  to  the  auditor  upon  another  point,  the 
determination  of  which  involves  the  question  of  l^ow   far  the 
accountant  has  used  the  funds  of  the  estate  in  his  own  interest. 
For  the  present  therefore  the  validity  of  this  charge   must   be  ' 
adjudged  by  the  reasons  assigned  for  it,  and  these   not   being 
sustainable  the  third  exception  must  prevail. 

4.  The  fourth  exception  touches  the  commission  to 
which  the  accountant  is  entitled.  He  has.  claimed  five  per 
cent,  on  the  full  amount  of  the  inventory  and  the  additions  to 
it  and  taken  credit  accordingly  in  his  account.  But  this  in- 
cludes the  $5,000  judgment  and  interest  on  it,  which  it  is  claim* 
ed  was  erroneously  accounted  among  the  assets  of  the  estate. 
Upon  this  surely  if  the  claim  be  just,  no  commissions  could  be 
allowed.  If  it  was  inserted  in  the  inventory  for  the ,  purpose 
of  swelling  the  accountant's  fees  (which  I  believe  is  one  ex- 
planation offered  for  its  appearance  there)  it  may  be  a  ques- 
tion whether  any  commissions  ought  to  be  allowed  at  all.  fiut 
passing  this,  upon  his  own  theory,  the  accountant  has  charged 
for  commissions  more  than  doi\ble  that  to  which  he  would  be 
entitled.  If  therefore  his  claim  to  the  judgment  and  interest  in 
question  amounting  to  $5,908.33  be  sustained  his  commis* 
sionsmust  at  least  be  reduced  by  five  percent,  upon  that  sum* 

The  auditor,  ho>yever,  without  touching  upon  this  'point 
has  reduced  the  commissions  to  a  still  lower  figure,  confining 
them  to  such  of  the  estate  as  is  outside  of  the  debts  due  by 
the  accountant  himself.  This  ruling  is  made  upon  the  author- 
ity of  Haines*  estate  (i  Pears  441)  and  Bedell's  Appeal  (85  Pa.  St. 
398).  After  a  careful  examination  of  the  latter  I  do  not  think  it 
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establishes  the  rule  adopted  by  the  auditor,  and  in  the  former 
the  facts  are  too  briefly  given  to  properly  guide  us  in  weigh- 
ing the  value  of  what  the  court  lets  falL-  Undoubtedly  an 
executor  or  administrator  should  not  be  allowed  compensation 
for  collecting  a  debt  due  from  himself.  But  collecting  in  tlie 
fumis  of  the  estate  comprise  only  half  its  duties.  There  is  still 
the  responsibility  of  handling  and  disbursing  them.  We  are 
accustomed  to  lump  the  commissions  of  an  accountant 
at  a  certain  per  cent,  upon  the  whole  estate,  and  in  this 
way  perhaps  we  obscure  his  separate  duties  and  the  compensa- 
tion appropriate  to  each.  But  when  occasion  arises  they 
should  be  distinguished,  and  compensation  measured  out  ac> 
Gordingly.  This  is  brought  out  in  the  case  of  the  Niagara 
Bank  (6  Paieje  215)  where  the  chancellor  says:  **The  highest 
allowance  under  tne  statute  to  executors  and  administrators 
in  full  for  all  their  personal  services  is  five  per  cent,  for  receiv- 
ing and  disbursing  ;  that  is,  two  and  a  half  per  cent,  for  receiv- 
ing and  two  and  a  half  per  cent,  for  disbursing  the  same 
money,  or  paying  it  over  to  those  who  are  entitled  to  it  un- 
der the  trust,  or  upon  the  final  settlement  of  their  accounts.'' 
Again  in  the  matter  of  Kellog  (7  Paige  267)  it  is  said  :  **The 
statute  gives  a  certain  allowance  by  way  of  commission  for 
receiving  aad  paying  out  moneys  by  executors,  guardians,  etc.. 
without  specifying  how  much  is  to  be  allowed  for  receiving 
and  how  much  for  paying  out  the  same.  And  it  may  some- 
times happen,  upon  a  loss  of  the  fund  without  any  fault  on 
the  part  of,  the  guardian  or  other  trustee,  or  upon  a  change 
,of  trustee,  that  the  guardian  or  trustees  may  be  entitled  to  com- 
pensation for  one  service  and  not  for  the  others.  In  such  cases 
the  language  of  the  statute  must  be  construed  with  reference 
to  the  decision  of  Chancellor  Kent  in  the  matter  of  Roberts 
(3  Johns.  Ch.  43)  where  he  first  established  the  allowance  to  be 
made  in  .such  eases  in  conformity  with  the  directions  of  the  act 
of  April,  1817:  that  is,  to  allow  one  half  commission  for  receiv- 
ing and  one-half  for  paying  out  the  trust  moneys."  So  in 
Stevenson's  estate  (4  Whart.  98)  two  and  one-haU  per  cent, 
upon  the  full  amount  of  the  estate  was  adjudged  to  be  pro- 
per compensation  t'o  tiie  executors  for  the  responsibility  of 
handling  it,  but  the  estate  being  readily  cpnvertable  one-h$lf 
of  one  per  cent,  was,  only  allowed  for  collecting  and  convert- 
ing it. 
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Being,  authorized  by  the^e  cases,  I  think  the  present  an 
occasion  where  we  should  distinguish  between  the  services 
of  collecting  in  ,the  estate,  and  the  responsibility  of  handling 
and  distributing  it,  and  consider  half  commissions  appropriate 
to  each  service.  As  said  before  an  executor  or  administrator 
can  not  be  allowed  for  collecting  what  is  due  the  estate  from 
himself.  No  service  or  responsibility  is  involved  in  this. 
But  if  he  has  faithfully  paid  such  debt  into  the  distinct  funds 
of  the  estate,  I  can  not  see  why  it  should  not  be  treated  like 
other  estate  funds  in  his  hands,  and  the  customary  half  com* 
missions  allowed  for  the  responsibility  of  handling  and  dis- 
bursing it.  I  must  therefore  sustain  the  fourth  exception. 
In  sending  the  case  back  to  the  auditor,  however,  I  intend 
to  leave  the  question  open  whether  under  all  the  circum- 
stances of  the  case  the  accountant  is  entitled  to  any  commis- 
sions, and  if  any,  how  much,  except  that  upon  the  latter  point, 
the  auditor  will  of  course  be  guided  by  *he  principles  laid 
down  above  so  far  as  they  become  applicable. 

5.  'I  am  constrained  to  hold  that  the  auditor  has  also  err- 
ed with  regard  to  the  matter  complained  of  in  the  fifth  excep- 
tion. No  estoppel  arises  out  of  the  circumstances  that  the 
accoufitant  included  the  Loag  judgment  in  the  inventory.  No 
doubt  it  amounts  to  material  and  perhaps  strong  evidence 
against  the  claim  which  the  accountant  now  sets  up  to  its 
ownership,  that  he  submitted  this  security  to  the  appraisers 
as  part  of  the  estate,  and  this  circumstance  is  to  be  allowed 
its  due  weight  in  passing  upon  the  validity  of  the  assignment 
Vhich  he  now  produces.  But  surely  he  ought  to  be  allowed  to 
show  if  he  can,  that  it  was  included  in  the  inventory  by  mis- 
take. In  fell's  estate,  (25  Pa.  St.  92)  an  executor  refused  to 
charge  bim^lf  with  his  own  note  to  the  testator,  because  it 
was  barred  by  the  statute.  It  had,  however,  been  sub- 
mitted by  him  to  the  appraisers  and  included  by  them 
in  the  inventory,  but  the  Supreme  Court  held  that  he 
was  not  precluded  by  such  submission,  from  making  defense 
as  he  did.  Says  Lewis,  C.  J.,  "The  object  of  the  inventory  is 
merely  to  enable  the  parties  interested  in  the  estate  to  call  the 
executor  to  account.  It  precludes  no  one  from  making  de- 
fense against  the  claims  included  in  it.  The  executor  has  an 
equal  right  with  others  to  protect  his  own  interests ;  and  the 
insertion  of  a  note  against  himself  in    the   inventory  with    his 
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assent,  does  n6t  preclude  him  from  making  defense  against  it.' 
This  in  principle,  as  it  seems  to  me,  stands  close  to  the  case 
in  hand.  If  an  executor  after  submitting  his  own  debt  to  the 
appraisers  may  throw  it  out  on  the  plea  of  the  statute  when  he 
comes  to  make  aphis  account,  certainly  he  may  take  credit 
for  a  security  which  hcerlaims  as  his  own  and  alleges  has  been 
mistakenly  included  among  the  assets  of  the  estate. 

But  the  auditor  relies  upon  the  case  of  Miller  vs.  Springer 
(70  Pa.  St.  269,  s.  c.  88  Ibid.  203),  and  upon  a  hasty  consid- 
eration it  may  seem  to  sustain  him  ;.  not  so,  however,  if  it  be 
carefully  considered.  The  principle  facts  were  these;  Miller 
brought  ejectment  against  his  co-executors  and  co-residuary 
legatees,  for  a  lot  of  land  which.it  W3S  claimed  their  testatrix, 
a  Mrs.  Skiles,  had' intended  to  dispose  of  in  her  will,  direct- 
ing it  with  other  of  her  estate  to  be  sold,  and  a  number  of 
legacies  including  one  of  $1500  to  Miller  to  be  paid  therefrom, 
the  residue  going  to'  him  and  the  two  other  executors.  It 
was  shown  in  defense  that,  as  one  of  the  executors  of  Mrs. 
Skiles,  Miller  had  returned  this  lot  to  be  appraised  for  collat- 
eral inheritance  tax  and  had  claimed  credit  in  his  account  for 
the  tax  so  paid.  Further  upon  a  rule  taken  on  the  executors 
in  the  Orphans*  Court  to  show  cause  why  theyshouid  notisell 
this  lot  under  the  power  in  the  will,  they  set  up  as  a  reason  for 
not  selling  that  an  ejectment  for  it  was  pending  in  the  United 
States  Courts  against  them  as  executors,  and  that  they  ought 
not  to  be  compelled  to  sell  until  this  was  settled.  The  title 
involved  in  that  ejectment  was  the  same  as  that  now  set  up 
by  Miller.  "Surely,"  says  Sharsword,  J.,  "If  there  is  any  force 
in  the  maxim,  allegans  contraina  non  est  audiendus,  it  ought 
to  be  applied  to  such  a  case  as  this.  *  *  *  Jacob  B.  Miller 
ought  not  nowr  to  be  heard  to  allege  that  the  Piper  lot  was  not 
intended  to  pass  by  the  will  of  Mrs.  Skiles  as  part  of  her  estate 
and  this  being  so,  he  was  precluded  on  every  principle  of 
equity,  by  his  acceptance  of  the  benefit  derived  under  that  in- 
strument, from  setting  up  any  adverse  title  in  himself.** 

The  gist  of  this  is  that  Miller,  as  executor  and  legatee, 
having  dealt  with  the  land,  though  not  specifically  mentioned 
in  the  will,  in  so  positive  and  unqualified  a  manner  as  belong- 
ing to  his  testatrix,  could  not  consistently  allege  that  it  was  not 
'  intended  to  pass  by  that  instrument.  It  will  be  seen  by  the  first 
part  of  the  opinion  from  which  I  have  auoted,  that  had   th^ 
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will  of  Mrs.  Skiles  undertaken    to  dispose   of  this  land  as   hei* 
own  by  actual  mention,  Miller  as  legatee,  would   then    have 
been  compelled  to  elect  which  he  would  ^o,   accept   the   pro- 
visions  of  the  will  or  stand  upon  his  own  claim  to   the    land. 
There  being  no  speciBcdevise  of   the   land   however,  he   was 
not  pui  to  his  election,  but    his  own   subsequent  act  supplied 
{he  ga-p.     After  treat  in  cj.  the  land  as  belonging  to  his  testatrix, 
and  so  as  passin^r  under  the  general  devise  in  her  will.the  court 
say  that  he  ought  not  subsequently  to  be  heard  to  the   con 
trary.     It  thus  amounted  to   the   same  as   though  there  had 
been  an  actual  mention  and  devise  of  this   land   in    the   will, 
which  put  Miller  to  his  election,  and    having   under  sucji   cir- 
cumstances accepted  the  benefit   of   that   instrument   he   was 
precluded  from  asserting  a  title  adverse  to  it:     I  will  not  say 
that  this  is  an  extreme  ruling,  and  yet  it  is  evident,  that  as  able 
a  judge  as  Judge  Stowe,  when  the  case  was  before   him    upon 
another   trial,  (88  Pa.  St.  207).  doubted  in  h»s  own  mind  with 
regard  to  it;  and  while  the   decision   was   re-affirmed  by  the 
Supreme  Court,  it  was  done  upon  the  former  opinion   without 
ajiy  apparent  re-examination  of  the  question,  so  that  ft  cannot 
be. considered   as  particularly  strengthened    by   that   circum- 
stance.    Buthowever  that  may  be,  its  facts  are   so  essentially 
different,  that  the  principle  ruled  cannot  be   held  to  touch  the 
present  case.     It  was  not  simply   because  Miller  as  executor 
treated  the  land  as  belonging  to  the  estate  of  Mrs.  Skiles,  that 
he  was  afterwards  estopped    to   assert   the  contrary,  but  be- 
cause having  treated  it  as  hers,  and  thus  as  passing  under  the 
terms  of  her  will,  by  accepting  as  legatee,  he  elected   to  stand 
by  the  will  and  thus  became  precluded  from  asserting  his  own. 
title  against  it.     There  is  but  one  feature  of  this  which  is  com- 
mon also  to  the  case    in   hand.     The'  others  carry    the    two 
Widely  apart,  evtn  therefore  by  the  case  relied  upon,  no  princi- 
ple of  estoppel  exists  in  the  single  circumstance  that  the  pres- 
ent  executor  has  for  the  purpose  of  arraying  the  supposed  as- 
sets of  the  estate  treated  the  security  in  question  as'belonging 
to  the  decedent ;  nor  reason  why  upon  the  principle   of  Beirs 
Estate,  supra,  he  should  not  be  heard  when  he  alleges  that 
this  was  done  in   mistake.     The    fifth  exception  is  therefore 
sustained. 

6.  The  sixth  exception  is  not  sustained. 

7.  The  seventh  exception  involves  a  question  of  fact  up- 
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on  which  the  auditor,  in  the  view  that  he  took  of  the  case,  did 
not  consider.it  necessary  to  pass.  It  involves  so  many 
circumstances,  and  so  much  of  the  whole  case  for  or  against 
the  accountant  turns  upon  its  determination,  it  would  be 
hardly  proper  forme  to  pass  upon  it  without  first  submitting 
it  to  the  auditor.  For  this  purpose  as  well  as  for  others  which 
have  been  indicated  in  the  course  of  this  opinion  the  case 
must  go  back  to  him  for  further  report.  Considering  the 
careful  mannet  in  which  it  is  evident  the  learned  auditor  has 
endeavored  to  dispose  of  thecompIi<;ated  circumstances  of  this 
case,  I  regret  to  have  so  fardiflTered  with  him  in  the  law  appli- 
cable to  it,  as  to  arrive  at  this  result. 

The  third,  fourth  and  6fth  exceptions  are  sustained  and 
the  case  is  referred  back  to .  the  same  auditor  for'  further 
consideration,  findings  and  report. 


MoGG  vs.  Stone. 
{Comfnan  Pleas  of  Lackawanna  County,  November  -?/,  iSSp.') 

LANDLORD    AND    TENANT— PROCEEDINGS    TO    RECOVER    POS- 
SESSION— ACT  3  APRIL,  1830 — PRACTICE. 

Froceedlnss  before  a  justice  of  the  peace  to  recover  poeseflBion  of  deim.«ed 
premieeB  for  non-payment  c^  rent  should  be  b^g^n  by  a  written  complaint  oh  oath. 
The  complaint  should  set  out  enough  to  give  the  Justice  Jurisdiction. 
The  term  for  which  the  premiaee  were  demised  should  be  stated. 

The  record  should  show  that  the  preliminary  notice  required  by  the  act  was 
given. 

A  recital  in  the  summons  that  the  defendant  *'after  being  notified  accofding- 
to  law"ihas  refused,  etc,  does  not  show  that  such  notice  has  been  given  as  the  law 
requires. 

Eveiy  step  upon  which  the  Jurisdiction  of  the  justice  depends  must  aiBrma* 
tively  appear. 

Certiorari.     No.  1 108,  October  Term,  1889. 

The  record  of  the  justice  was  as  follows : 

Mrs.  E.  L.  Stone,  i 

vs.  >  Lackawanna  County,  ss. 

Elizabeth  Mogg.  ) 

Landlord  and  tenant  case.    August  19th,  A.  D.,  1889,  the 

plaintiff  appears  and  complains  on  oath  that  she  demised  to 

the  defendant,  a  tenement  situated   on   Main   street   in  the 

Borough  of  Waverly,  Lackawanna  county,  reserving  rent ;  that 

the  rent  thereof  is  due  and  unpaid  ;  that  there  are  not  on  the 
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BAld  premises  suAicicnt  floods  and  chatties,  exempt  from  levV 
And  sale  on  the  said  premises  to  pay  the  rent  and  that  the  said 
defendant  has,  after  being  fKitified  according  to  law,  neglected 
or  refused  to  deliver  up  said  premises^ 

Same  day  summons  issued  returnable  August  24th 
between  the  hours  of  two  and  three  p.  m.  August  24th|  At 
D.  1889,  summons  returned  on  oath«  Served  the  within  on 
Monday,  August  19th,  by  sending  the  same  to  them. 

[Signed]  E.  S.  CalKIN,  Constable. 

Now  24th  day  o£  August,  plaintiff  appears,  defendant  in 
default  her  son  A.  S.  Mogg  present.  Mrs.  E.  L.  Stone  being 
sworn  according  to  law  and  producing  her  titles,  papefit  and 
tease. 

Whereupon  hearing  It  appeafrd  that  th(;  above  complaint 
is  in  all  just  and  true.  Judgment  Is  entered  against  said  de^ 
fendant  that  she  deliver  actual  possession  of  the .  premises  to 
the  plaintM!  and  it  is  ascertain  that  the  rent  due  to  the  plaintiff 
&y  the  defendant  is  two  hundred  dollars. 

,   Summons ; 

Lackawanna  County,  ssr 

To  the  Constable  of  Waverly  borqugh,     Greeting  i 

Whereas  complaint  on  oath  hath  been  made  before  me^ 
Jas.  H.  McAlpine,  a  justice  of  the  peace  in  and  for  said  county, 
by  Mrs.  £.  L.  Stone,  that  she  had  demised  a  certain  tenament 
situated  on  Main  street  in  the  Borough  of  Waverly  in  said 
county  to  Elizabeth  Mogg,  reserving  r^nt,  which  rent  to  the 
amount  of  two  hundred  dollars  is  in  arrears  and  unpaid ;  that 
there  are  not  sufficient  goods  and  chatties  on  the  premises 
to  pay  and  satisfy  the  said  rent  except  such  as  are  by  law  ex-* 
empt  from  levy  and  sale  and  that  the  said  lessee  has  after  be-* 
ing  notified  according  to  law  refused  to  remove  and  deliver  up 
possession  of  said  premises. 

You  are  therefore  commanded  to  summon  the  said  Eliza-< 
beth  Mogg  to  be  and  appear  before  our  said  justice  of  the  peace 
at  his  office  in  the  Borough  of  Waverly  on  the  24th  day  of 
August.  A.  D.  1889,  between  the  hours  of  two  and  three  o'clock 
in  the  afternoon  to  answer  the  said  complaints  In  witness, 
etc.,  whereof  the  said  justice  of  the  peace  has  hereunto  set  h'lf^ 
hand  and  seal  the  19th  day  of  August,  A.  D.  18891 

[seal.]  Jas.  H.  McAlpine,  J.  P. 
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W.  Macldy,  for  plaintiff. 

Archbald,  p.  J.  These  proceedings  are  purely  statutory 
and  everything  therefore  whidi  is  necessary  to  give  the  just  fee 
jurisdiction  must  affirmatively  appear  on  the  record.  (McDet- 
mott  vs.  Mcllwain,  75  Pa.  341 ;  Trimbath  vs.  Patterson,  76  Pa* 

277O 

No  written  complaint  is  returned  with  the   other  record, 

so  we  must  assume  that  none  exists  and  that  the  procee(}ing9 
were  instituted  upon  a  parol  complaint  on  oath.  Whether 
this  is  sufficient  or  not  we  do  not  need  to  decide,  but  even  \i 
sufficient,  the  practice  is  not  to  be  commended  and  we  think 
complaint  in  writing  ought  in  all  cases  to  be  made.  But  tak- 
ing the  substance  of  the  complaint,  however  made,  as  recited 
in  the  summons,  enough  is^not  there  set  out  to  give  the  jus^ 
tice  jurisdiction*  No  term  is  given  to  the  alleged  demise  by 
Mrs.  Stone  to  Mrs.  Mogg  and  without  this  we  cannot  tell 
whether  the  case  was  within  the  statute  or  not.  It  is  express- 
ly decided  in  McDerntott  vs.  Mcllwain,  supra,  that  such  omis- 
sion is  fatal.  Again  it  does  not  appear  that  the  preliminary 
notice  required  by  the  act  was  given*  It  is  true  there  is  a  reci'* 
tal  in  the  summons  to  the  effect  that  the  defendant  **after 
being  notified  according  to  law,"  has  refused,  etc.,  but  this 
does  not  begin  to  show  that  such  notice  has  been  given  as  the 
law  requires  as  we  have  already  seen.  Every  step  upon 
which  the  jurisdiction  of  the  justice  depends  must  affirmative- 
ly appear.  One  of  these  is  that  the  lessor  give  the  lessee 
notice  to  quit  the  demised  premises  within  [15  days  from  the 
date  of  the  notic«^  if  such  notice  is  given  on  or  after  the  first 
day  of  April  and  before  the  first  day  of  September  and  within 
30  days  from  the  date  thereof  if  given  on  or  after  the  first  of 
September  and  before  the  first  day  of  April.  TJiis  most  imr 
portant  preliminary  can  not  be  slurred  over  by  a  mere  recital 
that  notice  was  given  according  to  law. 

Further  than  all  this  the  return  to  the  summons  does  not 
show  that  service  was  made  upon  the  defendant.  The  return 
of  the  constable  is  "Served  the  within  on  Monday,  Aug.  19, 
by  reading  the  same  to  them,**  Who  is  intended  to  be  meant 
by  the  plural  pronoun  "them,"  we  do  not  know,  and  we  can- 
not infer  or  accept  It  as  a  service  made  upon  the  single  de- 
fendant Mrs.  Mogg.  The  judgment  is  by  default  and  must 
be  founded  upon  a  valid  service. .  The  service  here  is  not 
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merely  defective,  it  is  fio  service  at  all.  It  matters  not  there" 
(ore  whether  the  20  days  limitation  had  dapsed  before  the  cer- 
tiorari issued. 

For  either  of  thesfc  reasons  the  judgncient  cannot  be  aus' 
tained  and  must  therefore  be  reversed. 

The  procecdin${s  and  judgment  of  tl^e  justice  are  rever 
sed  and  set  aside^ 


Heffron  to  Use  or  Tmroop  vs.  Kittanning  Insurance 

Company^ 

(Common  PUas  of  Lackawanna  County^  August  jo,  iSSS.) 

insurance— construction  of  a  FoLicY— fire  resulting 

FROM  AN  explosion— incorrect  STATEMENT  IN 
AFFLI CATION—  FORM  OF  ACTION* 

If  an  etceptiou  is  directed  against  tlicr  general  resiilt  realsfaed  by  A  referee,  If 
is  too  general  and  will  not  be  regarded  by  the  cotirt. 

If  tbere  iaany  lack  of  eleamess  in  a  policy  of  insufance  the  ootirt  'twill  not 
xtralo  at  a  constrtiction  which  Will  reliete  the  coni|)any,  biit  a  doubt  if  any  will 
be  reaolved  In  faYor  of  the  assured. 

Where  a  clanse  in  an  insarance  policy  read  as  toiJoWsi  "This  company  shall 
not  be  liable  for  loss  in  case  of  fire  happening  by  any  insnrrectionf  Invasioa,  for- 
eign^  enemy,  civil  commotion^  irob^  roit  of  any  military  or  usurped  powers  nor  ex- 
plosions  of  any  kind  whatever  within  the  premises,  nor  by  concnaslons  merely, 
**etc/*  Held  that  this  clause  did  not  relieve  the  insurance  company  ftom  liability 
for  loss  by  Are  resulting  tfam  the  ejti^osion  of  a  kerosene  lamp  in  the  building. 

Claufes  in  insurance  polices  relating  to  explosions  discussed. 

The  character  of  a  building  as  a  dwelling  house  was  not  nocessarily  obnngiM} 
by  the  letting  of  the  basement  to  six  Italians  Who  occupied  it  and  boarded  them- 
selres. 

The  fact  that  the  agent  of  an  insurance  company  knew  there  wap  a  mort^ 
gage  on  the  property  at  the  time  of  the  application  is  not  of  itself  snAflcient  to  re- 
lieve  the  party  insured  from  the  consequences  of  a  false  statement  in  the  applica- 
tion that  the  property  is  unencumbered. 

Under  the  general  law  of  4nsurance,  misrepresentations  by  thcf  -  ssnivd  in  bin 
application  in  that  which  is  material  to  the  Hsk^  avoids  the  policy^ 

Admissibility  of  an  application  for  insurance  under  the  Act  of  11  Mny,  1881  ^ 
(P.  L  20). 

The  provisions  of  the  act  of  11  May,  1881,  are  in  the  interest  of  the  aavured 
ind  maybe  waived  by  htm,  and  this  must  be  held  to  be  the  effect  of  not  inmstinx 
ipon  them  at  the  proper  time* 

On  a  policy  of  insurance  in  which  the  obligation  is  to  pa^-  the  low  sn^tainnf; 
with  an  option  to  rebuild  or  replace  the  building  within  a  certain  time<  an  artitifi 
of  debt  may  be  maintained. 
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Action  of  debt.     No.  199,  Npvcmber  Term,  fWj* 

Exceptions  to  report  of  feferte* 

Gunstir  &  Welles,  for  plaintiff* 
L,  Ammerman^  tor  defendant. 

ArchbaLD,  p.  J.  The  first  and  ^cond  exceptions  arc  not 
fiuflficfently  specific,  being  merely  directed  against  the  general 
result  reached  by  the  referee,  and  need  not  therefore  be  re- 
garded.    The  third  exception  also  needs  no  special  notice. 

The  fourth  and  ninth  exceptions  arc  btrst  considered  to* 
gether.  It  seems  to  mc  that  the  referee  might  well  have 
found  as  a  fact  that  the  fire  by  which  the  property  insured  was 
destroyed  happened  by  the  explosion  of  a  kerosene  lamp  with- 
in the  premises.  Mrs.  Heffron  the  plaintiff  in  her  proofs  of 
loss  gWe%  this  as  the  origin  of  the  ftfe  and  upon  being  called 
as  witness  she  testifies  :'  **I  left  the  lamp  up  stairs  with  the 
Children.  I  heard  a  noise  like  a  report.  I  paid  no  attention 
thinking  it  was  firing  outside.  Then  I  saw  a  light.  Went  up 
stairs  and  founc^  the  bed  on  fire.  I  ran  out  and  screamed,  and 
then  went  back  for  the  children.  Could  scarcily  get  them  out, 
the  fire  ws  advanced  so.  Tile  fire  was  in  the  second  story." 
Again  upon  being  recalled  she  further  says :  '*The  fire  was  in 
the  everting  about  ten  or  a  quarter  after.  It  occurred  by  rea- 
son of  an  explosion  of  a  lamp."  This  is  the  whole  evidence  in 
the  Case,  and  ^from  her  own  mouth  we  thus  have  it,  that  the 
fire  occurred  from  the  explosion  of  a  kerosene  lamp  which 
she  had  left  up  stairs  in  the  second  story«  It  is  true  Mrs« 
Heffron  did  not  see  it  explode,  and  when  she  heard  the  ex- 
plosion  attributed  it  to  another  sou rce<  But  she  was  up  stairs 
almost  immediately*  afterwards  and  saw  the  fire  in  progress 
and  we  have  her  unqualified  statement  that  such  was  the  orig- 
In  of  it.  This  is  her  conclusion  from  all  thefacts,  some  of  which 
no  doubt,  she  has  not  considered  it  of  importance  to  give.  It 
can  hardly  be  said,  that  this  for  the  purposes  oi  this  suit,  leaves 
the  cause  conjectural.  Taking  the  statement  of  Mrs*  Hcfferon^ 
who  is  the  legal  plaintiff  in  the  light  of  an  acknowledgement 
or  admission,  it  dispenses  with  the  need  of  further  proof. 

But  the  court  can  not  modify  the  findings  of  fact  reported 
by  a  referee.  They  stand  like  the  special  verdict  of  a  jury. 
The  only  way  to  correct  a  manifest  mistake  of  such  character 
as  this,  is  to  recommit  the  case  for  a  new  trial.    {Thornton  vs. 
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Rntif prise  Ins,  Co,  7/  Pa,  2jg),  To  waffdtit  this  hovtrevcr  the 
mbtake  must  be  one  whJch  ttiaterially  affects  a  recovery  /n  ihe 
case  and  in  the  construction  ^hich  1  give  ta  the  eig:hth  clause 
of  the  policy,  as  wfll  be  seen  further  on,  the  question  0/ wheth 
er  the  fire  originated  from  an  explosion  of  not  is  immateria' 
Even  though  the  referee,  therefore^  may  have  erred  In  this 
regard.  The  exceptions  under  Consideration  do  not  call  for 
the  setting  aside  a{  his  report* 

The  ftfth  exception  will  be  taken  up  in  connection  with 
the  eleventh,  twelfth  and  thirteenth. 

-The  sixth  and  seventh  exceptions  go  together.  They  ^  do 
not  require  extended  consideration*  If  the  defendant  com- 
pany had  pipved  that  they  had  been  ready  and  willing  to  pay 
the  plaintiff's  los«  upon  due  demand  at  thei^  office  in  Kittan- 
ning^  an.d' that  no  such  demand  had  been  made  this  possibly 
might  constitute  a  good  defense  under  twenty-third  clause  of 
the  policy.  But  even  to  this  it  might  be  answered,  that  the 
summons  which  was  served  at  the  home  office  was  a  demand. 
The  company  however  deny  any  liability  to  the  assured,  and 
this  action  is  to  determine  that  issue.  There  certainly  is  noth 
ing  in  the  policy  which  makes  a  demand  for  paynrent  at  Kit- 
.  tanning  a  condition  precedent  to  bringing   suit   for  that    pur^ 

pose. 

The  eighth  exc,eption  raises  the  most  important  question 

in  the  case,  and  one  which  is  involved  in  some  difficulty. 

Assuming  that  the  evidence  shows,  and  that  the  referee 
should  have  so  found,  that  the  fire  occurred  from  the  explo- 
sion of  a  lamp,  is  this  within  the  exceptions  made  in  the 
eighth  clause  of  the  policy?  This  clause  Is  a  limitation  upon 
the  general  liability  and  undertaking  of  the  company,  and 
its  terms  are  to  be  construed  most  favorably  to  the  assured.  If 
there  is  any  lack  of  clearness  the  court  certainly  will  not  strain 
at  a  construction,  which  will  relieve  the  company,  but  a  doubt 
If  any  will  be  resolved  in  favor  of  the  assured.  {Teutonia  Ins, 
Co.  vs.  Mind  102  Pa,  8g ;  Allentania  Fire  Ins,  Co,  vs.  P,  H, 
Exposit*  Soc  10  Cent,  ^p^)..  The  clause  in  question  reads  as 
follows:  "This  company  shall  not  be  liable  for  loss  in  case  of 
fire  happening  by  any  irsurrection,  invasion,  foreign  enemy, 
civil  commotion,  mob,  riot,  on  any  military  or  usurped  power » 
nor  explosions  of  any  kind  whatever  within  the  premises,  nor 
by  concussions  merely :  nor  when  the  fire  Is  caused  by  the  fall 
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-of  a  building  or  any  part  thereof  (excepk  such  falling   be   the 
result  of  a  fire);  nor,  when  fire  heat  is  used  in  any  process,  to 
t-he  articles  damaged  by  such  process  ;  nor  for  any  damage  by 
heat  within  the   premises  \vithout  combustion ;  nor  if  the   as- 
sured shall  keep   or  use  or  permit  to  be  kept  or  used  on  the 
premises,    gun-powder,   fire  works,    nitro-glycerine,   dynannite 
*     *     *     or  volatile  oils,  without  Written   consent  in  this  pol- 
jj.y     #     «     #      ♦»     fi^Q  whole  clause,  as  will  be  seen,  is  divid-- 
ed  into  different  sections,  each  covering  excepted  risks  of  dif- 
fereht  Character.      They  are  all  sufficiently  defined  except  the 
second,  which  is  made  ambiguous  by  the  absence  of  any  gov- 
erning words  before  the  word  "explosions.**     Something  must 
In  arty  event  be  supplied,  and   the   controversy   is  as  to   what 
this  shall  be.     The  company  claims  to  have  a  part  of  the  first 
section  repeated  and  read  into  the  second  so  that  it  shall  read, 
'•nor  for  lo?s  in  Case  of  fire  happening   by   explosions  of  any 
kind  whatever  within  the  premises."      The  ^plaintiff  contends 
that  the  simple  insertion   of  the  word   **by*'  before  the  word 
"explosions"  is  all  that  is  warranted.      In  the  one  case  the  de- 
fendants are  exempted  from  liability  for  this  loss;  in  the  othht 
it  falls  within  the  limits  of  their   responsibility.      If  either  of 
these  constructions  is  equally  sustained  by  the  context,  that 
must  be  taken  which  is  the  most  favorable  to  .the  assured.      A 
careful  examination  of  the  question  convinces  me  that  the  ex- 
emption covered  by  this  section    is  to  be  restricted  to  losses 
arising  from  explosions,  rather  than  extended   to   the   much 
broader  ground  of  losses  by  fire  originating  from  explosions* 
The  former  is  not  only  equally  as  well  sustained  by  the   con- 
text, but  even  better,  than  the  other.      It  is  evident,  that  for 
complete  sense  the  introductory  words  of  the  clause  must  be 
repeated  with  each  section.      These  introductory  words  stop 
wtth  the  word  "loss."     This  Company  shall  not  be  liable  for 
loss  in  case  of  fire  happening  by  any  insurrection,  etc.     This 
company  shall  not  be  liable  for  loss  by  explosions,     *    *    * 
nor  by  concussions  merely.     This  company  shall  not  be  liable 
for  loss,  when  the  fire  Is  caused  by  the  fall  of  a  building.  •  This 
company  shall  not  be  liable  for  loss,  where  fire-heat  is  used  in 
any  process,  the  articles  damaged  by  such  process.     This  com- 
pany shall  not  be   liable  for  any  damage  by  heat  within   the 
premises   without  combustion.    This  company  shall   not  be 
liable  for  loss  if  the  assured  keep  or  use  on  the  premises  gun- 
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powder,  etc*  Each  section  of  the  whole  clause  Is  thus  set  in 
the  same  frame^  and  it  is  made  harmonious  in  construction 
throughout,  and  not  only  is  this  the  correct  grammar  of  the 
clause — a  not  always  potent  argument  in  the  law'^but  to  my 
mind  it  conveys  the  actual  sense  of  it.  There  is  nothing  in  the 
clause  itself,  nor  in  the  supposed  purpose  for  which  it  was  in- 
troduced into  the  policy,  which  leads  to  a  different  result.  Ic 
cannot  be  urged  that  the  excepted  losses  mentioned  in  this 
clause  are  those  of  fire  alone.  It  is  true  that  this  is  the  case  in 
all  the  sections  other  than  the  one  in  questipn:  but  in  this  one 
we  clearly  have,  the  exception  of  losses  by  concussion  merely  j 
and  losses  by  explosion  within  the  premises  are  not  out  of 
place  in  connection  therewith.  Indeed  daniage  by  these  two 
instrumentalities  are  so  quite  alike  that  the  two  are  very  natur- 
ally associated  together  and  may  well  appear,  in  conjunction 
with  each  other,  in  the  midst  of  excepted  losses  by  fire. 

Nor  are  losses  by  explosion  foreign  to  the  risks  assumed 
by  insurance  against  nre.  They  are  like  the  damages  by  smoke 
and  water,  losses  by  theft,  destruction  by  the  falling  of  build- 
ings, or  injury  by  fire  agencies  without  actual  ignition^  all  of 
which  are  to  be  found  among  the  losses  excepted  against  in 
clauses  in  policies  of  insurance,  similar  to  the  one  under  con- 
sideration. Losses  by  explosions,  as  by  concussions  merely, 
which  we  find  joined  together  in  this  policy,  are  thus  proper 
subjects  of  exception  from  the  generalJiability  assumed  there- 
by, and  there  is  nothing  which  requires  us  to  hold,  that  more  ' 
than  this  was  intended  to  be  covered.-  Each  case  of  this 
character  must  be  determined  upon  its  own  facts,  and  as  no 
two  policies  are  exactly  alike,  so  there  is  little  assistance  to  be 
derived  from  the  authority  of  decided  cases.  But  the  nearest 
which  I  find  to  the  case  in  hand' is  the  case  of  Commercial  Ins* 
Co.  vs.  Robinson,  (64  111.  265).  The  policy  there  provided  that 
the  company  should  not  be  liable,  "for  any  loss  or  damage  by 
fire  caused  by  means  of  an  invasion,  etc.,  *  *  nor  for  any 
loss  caused  by  the  explosion  of  gun-po^vder,  camphene  or  any 
explosive  substance,  or  explosions  of  any  kind'*  It  was  con- 
tended  that  the  words  "explosions  of  any  kind**  protected  the 
company  from  liability  for  loss  by  fire  when  the  fire  had  been 
produced  by  an  explosion.  But  the  court  held  that  it  merely 
secured  exemption  from  liability  for  losses  caused  by  explosives ^ 
and  not  from  liability  for  losses  by  fire  caused  by  an  explosion. 
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Tho  cade  may  well  be  consulted  at  length  for  a  full  discu^sldtl 
of  this  question.  The  case  of  Boc^tmarCs  F^ir€  Ins,  Co,  vs.  Paf* 
ker  (23  Ohio  St^  85)  also  bears  somewhat  closely  upon  the  pre« 
sent  case.  The  clause  of  exemption  there  was  as  follows  l 
"This  company  will  not  be  liable  for  damage  to  property  from 
lightning  aside  from  firei  nor  for  any  loss  or  damafj^e  by  fire 
happening  by  means  of  any  invasion  etCf  nor  for  damage  oc« 
casioned  by  the  explosion  of  a  steam  boiler^nor  for  damage  rc' 
suiting  from  such  explosionj  nor  fxptosions  caused  by  gun-pow- 
der, gas  or  other  explosive  substance."  It  was  held  that  thid 
did  not  exempt  the  company  from  damage  by  fire  resulting^ 
from  an  explosion  ot  gas.  This  decision  is  of  peculiar  interest^ 
and  importance,  because  at  the  same  term  the  case  of  Ins,  Co, 
Vs.  f'oou  (22  Ohio  St.  344)  was  also  decided  a  ca^e  which  i^ 
much  relied  upon  as  materially  extending  the  exemption  oi 
insurance  companies  from  liability  in  cases  of  explosion.  The 
two  decisions  by  the  same  court  at  the  same  term  were  cer« 
tainly  not  intended  to  be  conflicting.  The  one  therefore  fur- 
nishes ^  check  upon  carrying  the  doctrine  of  the  other  too  far 
and  as  thus  qualified  the  latter  is  not  to  be  regarded  as  against ' 
the  conclusions  reached  in  the  present  case. 

Prom  these  considerations  I  am  satisfied  that  the  referee 
has  properly  construed  the  contract  of  insurance  between  these 
parties  and  that  there  is  nothing  in  the  fact  that  the  fire  origi-' 
nated  in  the  explosion  pf  a  lamp  to  prevent  the  plaintiff*s  re^ 
covery. 

The  next  exception  undisposed  of  is  the  tenth.  In  con^^ 
fiidering  it,  it  is  only  necessary  to  add  to  what  is  said  by  the  re^ 
feree,  that  the  character  of  the  building  as  a  dwelliilg  house 
was  not  necessarily  changed  because  the  basement  was  let  to 
^he  six  Ttalian^  who  occupied  it,  and  boarded  themselves* 
Nor  is  it  shown  by  the  evidence  that  the  risk  was  in  fact  there- 
by increased  much  less  that  the  assured  knew  that  was  so  in- 
crsased«  The  eleventh,  twelfth  and  thirteenth  exceptions 
with  the  fifth  which  was  deferred  until  this  time,  present  sub- 
stantially the  same  question*  The  defendants  complain  that 
at  the  time  the  policy  issued  the  property  insured  was  and  still 
is  encumbered  by  a  mortgage  of  about  $300  and  that  in  the 
application  which  preceded  the  policy,  the  plaintiff  to  the  in- 
quiry, "How  much  is  the  property  encumbered?"  answered 
'*None,"  thus  falsely  representiner  the  extent  and  character  of 
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the  hazard.  The  referfce,  however,  holds  that  the  application 
upon  the  fac^  ^hows  that  there  was  an  encumbrance,  the  los^ 
being  made  payable  therein  tu  the  mortgagee,  and  he  there- 
fore regards  the  answer  of  the  assured  as  an,  evident  and 
harmless  mistake.  He  further  finds,  (see  8th  paragraph  of 
the  report),  that,  *'It  was  made  known  to  the  agent  at  the 
time  of  the  execution  of  the  application  by  the  plaintiff,  .  Mrs* 
Heffron,  that  there  wis  a  tjlortgage  on  the  lot."  I  regret  that 
I  can' not  agfee  with  any  of  these  conclusions. 

The  existence  of  an  encumbrance  upon  property  lessen^ 
the  interest  of  the  assured  therein,  *tnd  thus  increases  ths  haz- 
ard. The  insurers  are.  therefore  entitled  to  have  any  inquiry 
with  regard  to  ericumbrances  truly  answered.  The  statement 
of  the  plaintiff,  in  the  applicatiori  before  us  is  positive,  that 
there  are  none  upon  the  premises  insured,  while  the  evidence 
is  that  there  was  at  the  time  A  mortgage  of  about  $300,  while 
the  building  insured  was^  worth  but'  $500,  the  value  of  .the 
land  and  bi^ildings  being  given  in  application  at  $Soo.  The 
disclosure  of  the  incumbrance  was  therefore  certainly  material 
to  a  true  statement  of  the  plaintiff's  iriterest  in  the  property. 
How  far  there  is  any  reference  tojt  on  the  face  of  the  applica- 
tion will  best  appear  by  quotingWh-ectly  from  that  instrument. 

"What  is  your  title  to  or  interest  in  the  prcmiseis?  Owner* 
How  many  acres  of  land  ?  iJot,  How  much  is  the  property  en- 
cumbered ?     None.     What   is  the   value   of  land  and   build- 

ingfe  ?    $Soo.oo.     Loss,   if  any,  payable  to mortgagee,  as 

— —  interest  may  appear.  How  much  other  insurance?  None, 
What  companies -,     What  does  it  cover &c.** 

This  is  a  form  used  by  the  defendant  company,  the  ques- 
tions being  printed,  and  spaces  left  for  the  answers  of  the  ap-> 
plicant.  The  blank  is  general  in  its  character,  and  framed  so 
as  to  (it  all  cases.  Provision  is  thus  made  in  it  for  the  case, 
where  the  loss  is  to  be  paid  to  a  mortgagee,  and  appropriate 
spaces  left  for  the  name  of  such  mortgagee,  and  for  the  pro- 
noun "his,**  "their,"  or  "its,"  before  the  word  "interest."  In 
the  present  application,  these  spaces  are  not  filled  out,  but  on 
the  contrary  a  line  is  drawn  through  them  in  purple  pencil — 
the  same  in  which  the  answers  of  the  assured  are  written— 
showing  that  they  are  notintended  to  be  used.  This  in  con« 
nection  with  the  declaration  of  the  assured  that   there  are  no 
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encumbrances,  certainly  conveys  no  suggestion  of  this,  or  any 
other  mortgage  upon  the  property. 

Nor  can  the  finding  of  the  learned  referee  which  is 
quoted  above  from  the  eighth  paragraph  of  his  report  be 
any  better  sustained.  The  only  evidence  of  any  kind  to 
support  it  is  the  brief  statement  of  Mrs.  Heffron  **  at  the 
time  [the  house],,  was  insured  Rockwell  held  this  mortgage 
and  the  agent  knew  it."  It  does  not  thereby  appear,  that 
Mrs.  Heffron  made  this  disclosure  to  the  agent  of  the  Com- 
pany at  the  time  of  signing  the  application.  The  evident 
attempt  U  to  bring  the  case  within  the  rule  in  Eilenberger 
vs.  Prov,  Mut,  Fir€  Ins.  Co.  (X9  Pa.  464),  but  far  more 
even  than  what  is  found  by  the  referee  must  appear  before 
sufficient  ground  is  laid  for  so  reforming  this  instrument. 
It  was  there  shown  that  the  assured  made  true  answers  to 
the  question  in  the  application,  but  that  the  agent  who 
filled  it  out,  wrote  them  down  differently  and  falsely  without 
the  knowledge  of  the  assured.  This  was  a  fraud  perpe- 
trated by  the  agent  of  the  company,  and  the  latter  were 
not  allowed  to  take  advantage  of  it.  ,  Bat  msre  knowledsje 
on  the  part  of  the  agent  is  not  sufficient  to  overcome  the 
effect  of  untrue  answers  by  the  assured  in  his  application. 
(Potts  Fire  Ins.  Co.  vs.  Fromm  100  Pa,  J4.J)  and  that  is  all 
wh  ch  the  case  in  hand,  in  any  aspect  of  it,  presents. 

Hut  the  question  still  remains  how  far  do  these  concIusk>ns 
effect  the  plaintiff's  right  to  recover.  It  is  somewhat  re- 
markable  in  this  stage  of  the  insurance  business  that  not 
only  is  this  application  not  made  a  part  of  the  policy,  but  it 
is  not  even  referred  to  therein.  Still  under  the  general  law 
of  insurance,  misrepresentations  by  the  assured  in  his  appli- 
cation in  that  which  is  material  to  the  risk  avoids  the  policy. 
From  this  result  the  plaintiff  can  riot  escape  unless  she  is 
protected  by  the  Act  of  i  ith  May,  1881,  (P.  L.  20),  There  can 
be  no  doubt,  but  that  the  referee  should-.' have  sustained 
the  plaintiff*s  objection  to  the  application  when  offered,  and 
excluded  it.  No  copy  of  it  was  attached  to  the  policy,  and 
it  was  clearly  inadmissible  by  the  provisions  of  the  act  re- 
ferred to.  Had  this  course  been  pursued,  it  would  have  re- 
lieved the  case  of  many  of  the  difficulties  with  which  we  have 
now  had  to  contend.     But  the  plaintiff  does  not  seem  to  have 
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persisted  in  the  objection.  No  bill  was  sealed  to  the  admis- 
sion of  the  evidence  and  no  ground  thus  laid  to  contest  it  here. 
The  provisions  of  the  statute  are  in  the  interest  of  the  assured 
and  she  may  no  doubt  waive  them  and  this  must  be  held  to  be 
the  effect  of  not  insisting  upon  them  at  the  proper  time.  The 
application  is  thus  brought  into  the  case  however  irregularly 
and  must  be  given  effect  accordingly.  The  result  is  that  the 
plaintiff  is  not  entitled  to  recover  and  the  fifth,  eleventh^ 
twelfth  and  thirteenth  exceptions  must  be  sustained. 

It  is  a  question  with  me  however,  whether  this  conclusion 
is  not  reached  at  the  expense  of  justice,  and  I  shall  therefore 
recommit  the  case  for  a  new  trial,  according  to  the  authority 
given  by  the  statute  unless  this  is  prevented  by  the  defendant's 
fourteenth  exception,  which  thus  remains  to  be  considered. 
This  exceptions  calls  in  question  the  right  to  maintain  the 
present  form  of  action,  it  being  contended  that  in  view  of  the 
terms  of  the  policy, the  action  should  be  covenant  and  not  debt 
Authority  is  not  wanting  in  Pennsylvania  for  sustaining  an 
action  of  debt  upon  a'  policy  of  insurance  of  the  character  of 
that  in  suit.  Thus  in  Girard  Fire  Insurance  Co,  vs.  Fields  45 
Pa,  134).  it  is  said  by  Thompson,  J.  ''There  are  abundant 
authorities  to  prove  that  the  law  does  not  class  such  claims  with 
those  which  are  merely  for  the  recovery  of  damages  and  that 
the  action  of  debt  is  sustainable  on  such  a  policy  as  we  have 

here." 

The  right  of  the  defendant  company  to  replace  or  rebuild 

the  property  upon  which  the  argument  against  this  form  of 
action  is  mainly  built  is  under  the  terms  of  this  policy  merely 
an  option,  and  notice  of  the  intent  to  exercise  it  must  be  given" 
within  a  certain  number  of  days  after  receipt  of  complete  proofs 
of  loss.  In  the  absence  of  such  an  election  there  can  be  no 
question,  but  that  a  liability  to  pay  in  money  the  loss  sustained 
not  exceeding  the  amount  of  the  policy  accrues.  The  loss  is 
uncertain  at  the  time  of  bringing  suit  only  as  being  unascer- 
tained. It  is  as  certain,  as  in  case  of  an  action  of  debt  upon  a 
quantum  meruit,  and  may  be  well  likened  to  a  claim  of  that 
kind ;  and  the  plaintiff  no  doubt  may  demand  in  his  writ,  the 
amount  named  in  the  policy,  or  in  his  proofs  of  loss,  if  the 
latter  are  less  than  the  face  of  the  policy. 

The  defendants  rely  upon  Flanagqn  vs.  Camden  Mut,  Fire 
Ins.  Co.  (25  A^.  /.  Lrj)  505)  as  deciding  the  contrary.     The  ar- 
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gument  there  is,  that  the  claim  for  loss  upon  a  policy  of  insuf- 
ance  is  in  the  nature  of  a  claim  for  damage.  This  runs 
counter  to  what  is  said  in  Gtrard  Fire  Ins.  Co,  vs.  Field  supra 
and,  as  it  seems  to  one,  is  entirely  unsound.  We  speak  it  is 
true  of  the  dama^^e  which  a  policy  holder  has  sustained,  but 
this  is  an  incorrect  use  of  th/e  term.  What  we  mean  is  the  ex- 
tent  or  amount  of  his  loss  and  we  should  in  strictness  speak  of 
it  in  that  way*  We  ceFtainly  should  not  confuse  this,  with  the 
damages  which  accrue  in  law  for  the  breach  of  a  contract.  The 
occurrance  of  loss  simply  makes  the  insurer  liable  upon  his  con- 
tract. This  is,  if  ydu  please^  a  liability  to  indemnify,  but  there 
is  no  such  default,  upon  the  failure  to  pay  or  replace  the  loss, 
tis  makes  a  subsequent  action  one  for  ^he  breach  of  a  contract, 
tt  is  no  more  than  if  a»man  fails  to  pay  a  note  when  it  falls 
due.  which  np  one  would  think  of  likening  to  a  claim  for  dam- 
ages, although  the  promise  ta^pay  has  been  broken*-  So  far 
therefore  as  the  decision  referred  to  is  made  to.  rest  upon  this 
ft  is  unsatisfactory  and  unsound. 

It  is  however  unnecessary  to  further  pursue  the  considera- 
tion of  this  case  for  upon  examination  it  will  be  found,  that 
jt  in  reality  turns  not  upon  this  point,  but  upon  the  peculiar 
terms  of  the  policy  there  in  suit.  The  obligation  is  in  the  al- 
ternative, to  pay  the  loss  or  damage  sustained,  or  to  rebuild 
or  replsfceit.  It  is  not  as  in  the  case  before  us  by  way  of  an 
option  to  be  exercised  within  a  given  time.'  In  this  aspect  of 
it  the  c^se  is  not  in  strict  point;  and  in  the  other  is  certainly 
not  to  be  followed. 

But  there  tsa  further  and,  if  possible,  even  more  decisive 
answer  to  the  defendant's  attempt  to.  press  upon  us  the  doctrine 
of  Flanagan  vs.  Ins.  Co,,  at  this  time.  The  question  in  i^sue 
was  there  ruled  upon  a  demurrer  to  the  plaintiff's  declaration* 
The  company  here  have  pleaded  and  gone  to  trial  upon  the 
merits.  It  is  assuredly  too  late  now  to  object,  that  the  action 
is  in  debt,  instead  of  covenant  or  assumpsit.  This  exception 
therefore  presents  no  obstacle  to  the  maintenance  of  the 
plaintiff's  action  as  it  stands,  and  it  is  accordingly  dismissed. 
But  following  the  views  expressed  above,  the  9th,  nth,  12th 
and  13th  exceptions  must  be  sustained  and  the  report  of  the 
referee  set  aside,  and  it  is  so  ordered,  and  thereupon,  justice 
requiring  it,  the  case  is  recommitted  to  the  same  referee  and  a 
new  trial  awarded* 
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Stanton  v/.  The  Delaware  anl  Hudson  CAigALCoMPANV. 

{Commcn  Pleas  of  Lackawanna  County^  February  ^^  i8go.) 

ACCIDENT      AT.  RAILROAD    CROSSING— CONTKIBUTOKY     NEG- 
LIGENCE. 

Li  thl'i  ca«9  'thi>o  ladicv  Approached  a  rnllrond  cfowi  ng  Jii  n  bugtry.the  Mde  rur<' 
tains  of  Wnich  Imnn  lOMely  do«ru.  Tht;  view  of  f  he  track  \va<«  obtitructod  rors<mi'9 
distance  in  bo-h  directions  and  .noise  nras  beiilg  ronde  by  a  x'oal  breaker  near  at 
hand.  Ic  was  a  little  arc<er  the  cin^  ac  wliivh  a  train  usually  passed  tld4  cro»siii^ 
and  the  ladies  slackened,  the  8;iee>l  of  the  hohse  to  a  niow  walk,  looked  in  iM'tii 
directions,  and  listenerl.  Thcry  did  not  dl<iCover  the  trnin  until  thoy  were  unon  tl:e 
track  and  too  late  to  avoid  a  collision*  Thecourt  apoi(  these  facts  k^'-'D^^  ^  wow 
sait  on  the  ground  of  conti-lbutory  negligence* ' 

A  person  about  to  drive  over  a  railroad  crossing  in  bnnnd  to  stop  and  lo  'k 
and  hsren.    It  is  not  sufficient  to  merely  slacken  speed. 

Fatliire'to  stop  immediately  before  crossing  a  railroad  track  Ik  not  merely 
i>videnee  of  negligence  for  a  Jury  tut  negligemae  per  se  n^nd  a  question  for  th«f 
(oart. 

Action  of  trespass.    No.  295,  January  Term,  1888. 

Rule  to  show  cause  why  judgment  of  compulsory  non- 
suit  shoQld  not  be  taken  off. 

R.  //.  Patterson.  W,  IV.  Watson,  for  plaintiff. 

J  CSS  lips  &  Hand,  for  defendants.  ^ 

H.  M.  Seely,  p.  J.  (22  Jud,  Dist.)  Three  ladies,  two  r,f 
whom  were  the  plaintiff's  wife  and  daughter  were  driving  from 
CarbondaJe  to  Jermyn  in  a  top  buggy,  with  the  back  and  side- 
curtains  down  but  not  fastened  at  the  bottom.  The  two 
elderjy  ladies,  sat  back  upon  the  seat  and  the  younger  one  ,sat 
between  them,  a  little  in  front  and  partly  on  their  Japs, 
driving. 

In  this  condition  they  approached  the  railroad  crossing  at 
which  the  accident  occurred.  The  road  upon  which  they  were 
driving  ran  for  a  distance  parallel  with  the  railroad  tracks, 
then  approached  the  tracks  at  an  acute  angle,  until  just  before 
reaching  the  tracks  it  turned  and  crossed  at' right  angles.  The 
tracks  are  straight  for  a  Considerable  distance  in  each  direc^ 
tion  from  the  crossing.  Mr.  Thompson,  the  engineer,  gives 
the  distance  of  straight  track  as  probably  1500  feetabo\c 
the  crossing  and  800  or  900  feet  below. 

The  view  from  the  road  for  any  great  distance  up  the 
track  toward  Carbondale  was  completely  obstructed  by  piles 
of  culm  and  ashes,  from  a  coal  breaker  belonging  to  the  Fric 
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Co.  and  by  bushes  which  extended  down  into  the  angle  be- 
tween the  road  and  railroad  tracks,  so  that  a  person  could  not 
see  up  the  tracks  until  coming  very  near  tcJ  the  first  or  North 
bound  track. 

This  coal  breaker  of  the  Erie  Co.  was  near  by  and  was  in 
operation,  making  considerable  noi«e,  and  Tioise  was,  beings 
made  by  men  at  work  n^ar  the  crossing.  The  ladies  were 
entirely  familiar  with  the  situation  having  driven  over  the 
crossing  frequently. 

They  knew  that  at  the  time  they  approached  the  tracks 
a  train  was  expected  to  pass  down  from  Carbondale  on  the 
track  farthest  from  them,  and  one  of  the  ladies,  Mrs.  Hunter 
taking  out  her  watch  informed  thenr  that  It  was  already  past 
the  time  for  this  train  to  pass. 

Approaching  the  track  under  these  circumstances  the 
horse  was  brought  to  a  slow  walk  at  a  point  about  25  feet  from 
the  nearest  track  in  a  direct  line,  and  about  go  feet  from  the 
track  by  the  road.  At  this  point  the  road  was  in  bad  con- 
dition, and  was  depressed  so  as  to  increase  the  effect  of  the 
obstructions.     The  horse  was  not  afroid  of  cars. 

Without  coming  to  a  stop,  but  while  proceeding  slowly, 
Mrs.  Stanton,  the  plaintiff's  wife,  sitting  upon  the  side  of  the 
buggy  farthe^  from  the  track  and  expected  train  reached 
around  behind  Mrs.  Hunter  and  by  throwing  back  the  bottom 
of  the  back  curtain  and  throwing  forward  the  back  corner  of 
the  side  curtain  looked  and  listened  for  the  train.  Mrs.  Hun. 
ter  also  looked  and  listened,  and  they  continued  so  to  look  and 
listen  as  they  approached  the  track  except  as  Mrs.  Hunter*!^ 
attention  was  diverted  by  her  taking  out  and  looking  at  her 
watch' which  after  the  accident  was  found  separate  from  her 
upon  the  ground. 

Miss  Stanton  also  looked  and  listened  but  testifies  that  as 
she  was  driving  and  paid  attention  to  the  horse  she  could  not 
look  as  thoroughly  as  the  others  did.  In  another  place  she 
testifies,  "1  looked,  I  looked  in  front  of  the  carriage,  I  was» 
listening  all  the  time." 

As  they  proceeded  toward  and  approached  the  track  the 
road  ascended  somewhat.  The  horse  started  to  go  faster  as 
he  usually  did  up  a  little  obstruction  of  that  kind,  but  did  not 
get  going  very  rapidly  until  just  as  they  got  on  the  track  because 
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Miss  Stanton  was  holding  him  down  very  tight4.  but  in  crossinfj 
the  trade  they  were  going  at  an  ordinary  trot,  until  as  she  heard 
thebellof  the  locomotive  Miss  Stanton  urged  the  liorsc  forward. 
The  horse  was  at  thq  time  on  the  ^rack  and  nearly  over. 

This  testimony  of  Miss  Stanton  does  not  differ  substan- 
tially from  that  of  her  mother,  "Just  before  we  got  to  the 
crossing,  we  always  before  we  got  to  the  railroad  crossing,  just 
as  we  were  going  over;  the  horse  always  went  over  it  faster 
than  usual,  and  he  done  so  ac  the  time,  started  up  just  as  he 
got  to  it,  and  went  a  little  faster  on  the  track  than  what  he  had 
been  going — I  meati,  onto  the  track,  just*as  he  got  on  the 
track."  Afterwards  she  was  asked,  **As  soon  as  you  came 
to  a  slow  w^lk  and  looked,  then  the  horse  was  let  out  again  ?** 
to  which  she  replied'  "No  sir,'  not  until  we  got  about  on  the 
track,  just  as  we  went  up   the  .-raise  to   get  on   the  track." 

No  obstructions  appear  on  the  draft  in  the  evidence,  nor 
are  shown,  for  some  distance  from  the  track  to  obstruct  its 
view  down  towards  Scranton.  So  that  the  first  track  could  I  e 
approached  with  safety.  Mrs.  Stanton  testified,  "I  looked  out 
as  far  as  I  could  see.  I  could  see  down  the  other  way,  and 
she  looked  as  well  as  s'le  could  both  wavs,  iriv  daughter  did." 
Miss  Stanton  testfied.  **You  could  see  down  a'little  way?,  b>  t 
you  couldn't  see  up  because  the  obstructions  ran  down  to  the 
track  and  the  road.  O.  "Do  vou  know  whether*  the  track  is 
Rtrarght  for  a  long  distance  up  and  down  there  above  where 
this  train  was  coming?"     A.  "Yes  sir,  I  think  it  is/* 

No  gate  or  flagman  was  at  the  crossing  but  the  evi- 
dence does  not  disclose  that  the  crossing  was  in  any  populous 
neighborhood,  or  differed  from  any  ordinary  road  crossing, 
except  in  the  matter  of  obstructions  to  the  view  and   hearing/ 

The  ladies  saw  no  train,  heard  no  warning  until  just  as 
the  train  was  upon  them,  and  in  crossing  the  track  were  struck 
by  defendant's  engine  and  the  injuries  were  sustained  iof 
which  recovery  is  sought. 

As  early  as  in  the  case  of  Reeves  vs.  D.,  L.  &  W,  R.  R, 
Co,,  (30,  Pa.  464),  the  Supreme  Court  of  this  Commonwealth 
enunciated  the  doctrine  that  at  a  railroad  crossing  a  traveller 
"is  bound  to  stop  and  look  for  trains.*' 

In  Pa.  R,  R,  Co.  vs.  Oqier  (34,  Pa.,  60),  when  an  actual  stop 
vas  made,  the  question  of  contributory  negligence  was  regard' 
ed  as  for  the  jury. 
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In  Hanover  R,  R*  Co*  vs.  CoyUt  (55,  Pa,,  401),  the  emift 
referred  to  certain  obatriictions  to  the  view,  and  said  "It  is  veiy 
manifest  therefore  that  Coyle  was  guilty  of  negligence  in  on) it* 
ling  t6  stop  and  lookout  for  cars. 

In  Narik  Pa,  R.  R.  Co.,  vs,  I/et/maH  {4g,  Pa.,  64),  it  was 
Kttd.  "not  looking  for  a  coming  train  is  not  merely  an  impei' 
\  ct  performance  of  duty,  it  is  entire  failure  of  performance 
w  »  «  # — li^yg  think  therefore  that  the  court  should'  have 
i  tstructed  the  jury  that  it  was  negligence  itself  and  not  merely 
i.vidcnce  of  it." 

In  Pa,  R.  R,  Co.  vs.  SeaU  (73,  Pa.  509,)  the  rule  was  more 
(i  stinctly  defined.  The  court  said:  "The  crossing  at  which  he 
f.iet  the  injury  which  resulted  .  in  his  death  was  a  dangerous 
'  ne,  and  as  he  was  well  acquainted  with-  it,  there  w«^s  the 
L:reater  reason  that  he  should  exercise  the  utmost  care  and 
i  lution  by  stopping  at  the  railroad  before  undertaking  to»pass 
•  ver"  *  ♦  #  ••Indeed///^  duty  of  stopping  \s  moi^  manl- 
(.-it  W.hen  an  approaching,  train  cannot  be  seen  or  heard  than 
•X  lien  it  can."  *  *  *  *  '^But  the  fact  of  collision  shows 
M.io  necessity  there  was  of  stepping;  and  therefore  in  every  case 
.  t'f  collision  the  rule  must  be  an  unbending  one,  >  If  the  traveller 
I  nnot  see  the  track  by  looking  out  whether  from  fog,  or  other 
c  \  ise,  he  should  get  out  and  if  necessary  lead  his  horse  and 
V  ,o;on."  *  *  *  *.  There  nri^er  was  a  more  imporjant 
/•  inciple  settled  than  that  the  fact  of  failure  to  stop  immediately 
.'•  fjre  crossing  a  railroad  track  is  not  )ncrely  evidence  of  negli' 
,;-  tee  for  the  jury  but  negligence  per  se  and  a  question  for  tlu 
»oirt. 

^    This  rule   is  uniformly  applied    by  the  Supreme   Court. 

Xigle  vs.  Allegheny  Valley  R,R.  CV7.,(88,  Pa.  ig)Reading  R.  R.  Co. 

v>  Ritchie,  (i02,Pa.  433.)  Greenwood  ws.  R.  R,  Co.  (l24.Pa.  577) 

Allen  vs.  R.  R.  Co.  {^i\  Cent^  Rep.  207.)    Butler  vs.   R.   R.  Co. 

.1  .  26,  Pa.  160.) 

These  authorities  might  be  multiplied  but  they  are  suffi- 
;  ient.  The  rule  has  not  been  departed  from.  Indeed  it  was 
R  lid  in  Greenwood  vs.  R.  R  Co.  supra,  "The  rule  is  so  valuable  ; 
is  sustained  by  such  abundant  authority;  and  is  moreover 
)  •'.mded  on  such  excellent  common  sense  reasons,  that  we 
w  W  neither  depart  from  it  nor  allow  it  to  be  undermined  by 
c  .ceptions.     It  ts  a  clear  and  certain  rule  of  duty  and    a   de 
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part ure  from  it  is  more  than  evidence. of  negli^enc«,  it  is  nrg- 
.  ligence/^r  J/." 

..    But  the  counsel  for  the  plaintiff  urge  us  to   say  that   the 
rule,  does  not  require  a  full  stop.     That  the  primary  duty  ia  to 

•  look  and  listen,  and  such  a  slacking  of  speed,  as  permits  this 
to  be  properly  done  will  satisfy  all  the  requirements  of  the  rule. 

Thi3  proposition,  in  our  judgment,  strikes  at  the  yery 
foundation  of  the  rule. 

By  what  standard  shall  the  degree  of  speed  be  determined  ? 
Who  shall  say  whether  the  slowing  is  sufficient  ?  If  the  duty 
is  not  distinctly  defined  then  clearly  the  jury  and  not  the  court 
must  say  whether  it  has  been  discharged   and    proof  of  any 

*  slacking  of  speed  would  remove  the  question  from  the  prov^ 
iiice  of  the  court  to  that  of  the  jury.  Concede  that  the  stop 
need  not  be  a  full  stop,  and  all  the  cases  which  declare  that  a 
failure  to  stop  is  negligence  jVr  5^,  to  be  so  declared  by  the 
court,  fall  to  the  ground.' 

The  doctrine  governing  this  question  is  well  stated  in 
Pa,  R.  R,  Co.  vs.  W/itU  {&S  Pa.  333,)  as  follows:  **When  the 
measure  of  duty  is  ordinary  and  reasonable  care,  and  the  de- 
gree of  care  varies  according  to  circumstances,  the  question  *of 
negligence  is  necessarily  for  the  jury. '  There  are,  however,  cer- 
tain duties  of  a  precise  and  determinate  nature,  the  neglect  of 
which  the  law  declares  negligence //T  s^.  'Now  it  has  been 
repeatedly  held  that  it  is  the  duty  of  a  person  about  to  cross  a 
railroad  track,  to  stop,  look  and*  listen,  and  the  failure  to  do  so 
is  negligence." 

Destroy  in  any  way  the  precise  and  determinate  character 
of 'this  duty,  and  you  destroy  the  rule.  The  difference  between 
requiring  a  full  stop,  and  requiring  a  slacking  of  speed,  pre- 
sents just  the  distinction  between  a  question  for  the  court  and 
one  for  the  jury. 

If  a  full  stop  were  made  at  some  reasonable  point,  it  might 
be  that  the  court  would  not  in  all  cases  determine  the  suffici- 
ency of  such  a  stop.  A/Irn  vs.  Pa.  R.  R.  Co.  1 1  Cent.  Rep.  207 ; 
Butler  vs.  R.  R.  Co.  126,  Pa.  160;  Lake  Shore  Ry.  Co.  vs.  Franfs, 
127,  Pa.  306;  Penn.  &  N.  Y.  Ry.  Co.  vs.  Huff,  7,  Cent.  Rep. 
640 ;    L.  &  Wl  R.  R.  Co.  vs.  Lear,  8  Cent.  Rep.  107. 

The  present  case  only  emphasizes  the  importance  of  a 
rigid   adherence   to  the   rule   which  requires  a  Tull  stop.     The 
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circumstances  were  such  as  to  require  the  exercise  of  the 
utmost  care.  The  crossing  was  known  to  be  dangerous,  the 
train  was  expected.  The  view  was  obstructed  by  the  bushes 
piIe«uof  culm  and  ashes,  the  curtains  of  the  bugg^y,  and  by  the 
irregular  motion  of  the  wagon  upon  a  bad  piepe  of  road.  The 
facility  of  hearing  the  whistle  or  the  train,  was  opposed  by  the 
same  obstructions,  as  well  as  by  the  noise  of  the  breaker,  of 
the  rneii  at  work  near  by  and  of  the  moving  horse  and  bugg^. 
The  attention  of  Miss  Stanton  whose  position  presented  «:he 
most  favorable  opportunity  for  seeing  and  hearing*  w^  to  a 
large  extent  occupied  with  her  driving  and  she;  could  not  look 
as  she  otherwise,  would.  Wh/o  can  say  that  if  this  buggy  had 
stopped  the  warning  of  the  approaching  train  would  not  have 
been  received,  and  the  accident  avoided  ? 

Under  these  circumstances  the  duty  to  come  to  a  full  stop 
Is  sustained  by  the  rulings  in  other  states.  In  Leifeld  vs. 
Chicago  etc,  R.  R,  Co,,  70,  Wis.,  216.  (5  Am.  St.  Rep.  172), 
Jind  ca^es  there  cited. 

Then  again  the  circumstances  required  that  these  ladies 
.should  come  out  from  behind  the  obstructions  to  the  view  of 
the  track  with  the  utmost  caution.  If  they  had  done  so  the 
accident  could  not  have  occurred. 

As  upon  the  argument  the  counsel  for  the  plaintiff  sug- 
gested some  reasons  why  the  rigidity  of  the  rule  Which  has 
been  considered,  might  be  somewhat  relaxed  in  favor  of 
females.  We  call  attention  to  its  enforcement  against  a  boy 
of  fourteen  years  of  age  in  NagU  vs.  Allegheny  Valley  RlR,  Co,., 
supra. 

In  the  present  day,'  when  the  public  demand  for  a  higher^ 
rate  of  speed  for  trains  is  pressing,  and  the  energies  of  men 
are  bent  to  the  discovery  of  locoraotivje  engine^  which  wil 
satisfy  this  demand,  the  <wise  rule  of  duty  defined  for  the. 
traveller  at  railroad  crossings,  by  the  Supreme  Court  of  this 
stiite,  must  be  rigidly  upheld,  and  being*.satisfied  that  under 
this,  rule  thelaoles  were  guilty  of  negligence  which  contributed 
to  the  unfortunate  accident  and  a  recovery  is  defeated.  We 
decline  to  take  off  the  judgment  of  compulsory  non  suit,  and 
now,  Feb  i.  1890  the  rule  is  discharged. 
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Commonwealth,  ex  reL  Lesh  vs.  The  Newton  and  Schan- 

TON  Turnpike  Company. 

{Common  Picas  of  Lackawanna  County^  January  /j,  iSgo!') 

PROCEEDINGS    AGAINST    TURNPIKE  COMPANIES — ACT  22  MAY, 

1878. 


An  appeal  from  tke  jndpnent  of  a  justioe,  brings  up  the  case  f<ir  a  trial  on, 
(K«  merits,  provided  It  appear  that  the  justice  bad  Jurisdiction. 

A  proceedings  under*  the  Act  23  May,  1878,  against  a  turnpike  company  for 
not  keeping  its  road  in  repair  may  be  brpbght  in  the  name  of  the  common  wealth  or 
ill  the  names  of  the  road  commissioners  or  supervisors  of  the  toivnsfaips  in  whicki 
the  portion  of  the  road  complained  <^  is  situated. 

Appeal.     No.  320,  November  Tierm,  1887  : 

Upon  the  trial  the  juiy  found  the  following  verdict. , 

We  find  the  following  to  be  the  facts  in  the  ?ase:  That 
on  the  19th  of  October,  1887,  at  the  time  the  proceedings  in 
this  case  were  instituted  and  for  the  space  of  thirty-three  days 
prior  thereto,  the  road  of  the  Newton  and  Scranton  Tunvpike 
Road  Company,  the  defendants,  by  the  refusal  and  neglect  of 
said  company,  was  so  out  of  order  and  repair  in  sundry  places 
within  the  Township  of  Newton  in  said  County  of  Lackawanna 
in  the  respects  set  forth  in  the  notice  given  to  the  company, 
hereinafter  mentioned,  as  to  be  inconvenient  and  dangerous 
for  travel.  Whereof  the  said  the  Newton  &  Scranton  Turn- 
pike Road  Company,  defendants,  had  notice  by  a  writing  ser- 
ved by  J.  B.  Lesh,  the  compldinant  in  this  case,  fifteen  days 
prior  to  the  time  of  making  said  complaint,  to  wit,  on  the  15th 
of  September,  1887,  upon  Mrs.  Melbam,  the  gate-keeper  of 
said  company  nearest  to  whose  gate  the  parts  of  said  road  com- 
plained of  were  situate,  said  notice  particularly  specified  the. 
parts  of  said  road  alleged  to  be  out  of  repair  and  the  nature 
of  the  defects  alleged,  and  notifying  her  that  unless  the  road 
was  repaired  within  fifteen  days,  complaint  would  be  made 
thereo'f  as  provided  by  the  statute.  And  thereupon  we  do  not 
know  whether  upon  these  facts  it  is  within  our  discretion  to 
fix  the  amount  of  the  fine  which  should  be  imposed  upon 
the  defendant  company,  and  if  in  the  opinion  of  the  court  it  is 
within  our  power  and  discretion  to  fix  the  amount  of  said 
fine,  we  fix  it  at  the  maximum  sum  provided  bVthe  statute, 
to.  wit,  the  sum  of  fifty  dollars  and  find  in  favor  hi  the  plaintiff 
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for"  the  sum;  or  if  the  court  be  of  opinion  on  the^pthef  hand 
that  upon  the  facts  which  we  have  found,  judgment  should  be 
entered  for  the  amount  of  the  fine  fixed  by  the  justicib,  to  wit, 
tliesumof$30  then  we  find  .in  favor  of  the 'p|.aintiff  for  the 
suni  of  $3or  or  still  further  if  the  court  be  of  opinion  upon  the 
fact;;  found,  that  the  amount  of  the  fine  is  in  the  discretion. of 
the  court,  then  we  agp-ee  that  judgment  may  be  ei\tered  upon 
our  verdict  for  such  fine  as  the  court  with  its  discretion  shall 
see  fit  to  impose,  not  less  .than  twenty-five  nor  more  than 
fifty  dollars. 

•Rule  in  arrest  of  judgment. 

/.  IV,  CarpenttTy  for  plaintiff.      ' 

y.  F.  Scraggy  E,  MerrifieM^  for  defendant. 

*  I 

Archbald,  p.  J.  If  iany  irregularities  existed  in  the  pro- 
ceedings before  the  justice  the  defendants,  to  take  advantage  of 
should  have  suec^out  a  writ  of  certiorari.  But  instead  of  that 
they  took  an  appeal,  and  that  brings  fhe  case  before  us  for  a 
trial  upon  the  merits.  ■''  We  have  no  concern  now  with  whatoc- 
cured  or  did  not  occur  before  the  justice,  except  to  see  that  the 
preliminary  steps  necessary  to  give  him  jurisdiction  were  taken. 
These  stifFiciQntly  appear  in  the  written  notice  given  by  the  com- 
plainanr,  Mr.  Lesh.  to  the  gate  keeper  15  days  prior  to  the 
making  of  the  complaint,  the  information  lodged  with  the 
justice,  and  his  precept  to  the  constable  to  notify  the  compatiy 
through  the  nearest  ^gate  keeper,  when  the  inquest  of  free- 
.  holders  would  be  chosem 

^  • 

The  only  serious  question  in  the  case  is  as  to  whether  we 
hiive  a  proper  party  plaintiff.  The  proceedings  undouhtedly 
were  not  properly  brought  in  the  name  of  Mr.  LesI).  He  has 
no  app'trent  interest  which  cntrtled  him  to  carry  them  on  in 
his  own  nam.el  The  statute  (Act  22  May,  1878,  P.  L.  8$)  does 
not  specify  in  whose  name  they  sh^ll  be  instituted,  but  the  fine' 
iofx  which  judgment,  if  for  the  plaintiff  is  to  be  entered,  is  pay- 
able to  the  road  commissioners  or  supervisers  of  the  township 
in  which  the  portion  of  the  road  complained  of  is  situated. 
The  case  would  seem  to  be  well  brought  therefore  if  brought 
in  the  name  of  these  officers.  But  we  see  no  good  reason 
why  the  commonwealth  may  not  also  stand  as  the  plaintiff. 
The  ultimate  parties  in  interest  are  the  people  of  the  iown- 
•ship   and   others   who  have ,  to  •  travel   the    road      The    fine. 
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simply  goes  to  the  road  commissioners  or  supervisor:^ 
as  the  representatives  of  the  public  and  the  latter 
may.  certainly  be  just  ^s  well'  represented  in  the  pro- 
secution, of  thei  case  by  the  Commonwealth,  as  by  any 
one  else.  Under  .almost  identicle  statutes  with  the  one 
now  in  question,  the  pro<;eedings  were  so  carried  on 
in  the  case  of  the  ConCth  vs.  The  Chiltenham  and.  Willow  Grove 
Turnpike  Go.  (2  Binn,  ^57),  and  in  the  C3l9Co(  Burns  v's.  Cotnfli 
(13  Pitts.  Leg.  Journal  193).  The  amendment  made  before 
the  trial  by  which  the  name  of  the  commonwealth  was  intro- 
■duce'd  put  the  record  therefore  in  shape  to  sustain  th«  present 
verdict  and  the  judgment  to  be  entered  rherecrf.  Perhaps  the 
supervisors  of  Newton  township  to  whom  the  fine  is  to  go 
ought  to  be  named  as  use  parties,  but  it  is  not  too  late  if  such 
be  the  case,  to  make  this  fornial  change  in  the  record  nov\, 
.Lest  anything  which  we  may  have  said  above  should  be  mis- 
understood ,we  will  add  that  it  was  not  out  of  place  for  Mr. 
Lesh  to  make  the  confplarnt,  although  he  had  no  interest  which 
authorized  the  suit  to  be  carried  on, in  his  own  name.  The  law 
does  not  say  by  whoni'  complaint  shall  be  made  and  it  may 
therefore  be  made  by  any  common  informer  or  prosecutor 
•and  Mr.  Lesh  simply  stands  in  that  relation  to  the  case. 

We  will  not  decide  the  question  vyhether  it  is*  within  our 
descretion  to  modify  the  fine  imposed  by  the  justice  There 
is  not  enough  difference  in  the  limit  to  which  we  could  go 
either  to  increase  or  diminish  the  amount  6i  the  fine  to  make 
it  worth  while  to  vary  from  the  amount  so  fixed.  Thi:» 
amount  is  sufficient  to  enforce  upon  the  attention  of  the  de- 
fendant company  the  duty,  which  they  owe  to  the  traveh'ng 
pubh'c  in  the  premises  and  that  is  evidently  all  that  is  aimrd 
at  in  t^ese  proceeding.  , 

The  rule  in  arrest  of  judgment  in  discharged*  Let  judg- 
ment be  entered  upon  the  special  verdict  in  favor  of  the  plain- 
tiff for  the  amount  of  the  fine  imposed  by  the  justice  to  wi*, 
the  sum  of  thirty  dollars,  payable  to  the  supervisors  of  the 
townshio  of  Newton, 
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OPINION  OF  THE  SUPREME  COURT 

On  the  Act  of  May  gthf  iSSg,  Entitled  an  Act  relating  to  writs 
of  error  or  appeals  to  the  Supreme  Court,  regulating  the  form.  ^ 
tliereqf  and  subjecting  all  persons  to  the  Acts,  limiting 
the  time  within  which  they  shall  be  taken. 

Per  Curiam.    Febmary  24th,  iSgo. 

As  some  confusion  exists  as  to  tbe  proper  construction  of 
the  Act  of  May  9,  1889,  (P.  L.  158),  relating  to  writs  of  error 
and  appeals,  we  deem  it  proper  to  say  that  the  primary  object 
of  said  Act  appears  to  be  to  substitute  an  appeal  for  the  ancient 
and  well  understood  writs  of  error  and  certiorari..  This  is  a 
mere  change  of  name ',  the  proceeding  itself  is  unchanged. 
The  writ  of  error  which  comes  here  under  the  mask  of  an  ap- 
pealf  is  still  a  writ  of  error  in  effect,  with  all  ^ts  incidents.  The 
aame  may  be  said  of  appe^As  which  come  up  in  the  place' of  a 
certiorari.  In  each  of  this  class  of  appeals  the  appeal  must  be 
taken  in  this  court  as  writs  of  error  and  certiorari  wer<;  for- 
merly taken.  The  provision  in  the  second  section  of  said  Ace. 
that  **The  record  on  any  appeal  perfected  in  the  court  from 
which  the  appeal  may  be  taken  may  be  filed  In  the  Supreme 
"Court  without  requiring  a  writ  of  certiorari,"  evidently  refers 
to  appeals  from  the  Orphans*  Court,  appeals  in  equity,  and 
from  the  distribution  of  money,  which  have  always  been  taken 
In  the  Court  from  which  the  decree  appealed  from  was  made* 
As  to  such  appeals  the  practice  remains  unchanged.  In  such 
cases  a  certior&n  was  almost  invariably  issued  to  bring  up  the 
record.     It  is  the  only  proper  and  legal  mode  of  doing  so. 

Instead  of  simplifying  proceedings  in  this  Court  the  Act 
of  1889  has  produced  nothing  but  confusion.  It  was  not  call' 
ed  for  by  any  public  need ;  it  was  not  asked  for  by  this  Court 
n:»r  by  considerable  rtumber  of  the  members  of  the  bar  who 
practice  therein,  and  it  serves  no  useful  purpose.  We  unani- 
mously and  respectfully  suggest  its  early  repeal' by  the  legisla- 
ture. 

To  which  Judge  Arnold,  •  the  writer  of  the  Act,  has  re- 
plied  in  the  Legal  Intelligencer  as  follows: 
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When  the  Justices  of  the  Supreme  Court  enter  the  arena 
for  the  public  discussion  of  law  reform,  and  give  their  Views 
extrajudicially  under  ^per  curiam  mask,  it  is  not  Only  the  right 
but  it  is  the  duty  of  those  having  opinions  on  that  subject  to 
give  expression  to  them.  It  is  one  of  the  misfortunes  caused 
by  the.  great  number  of  cases  appealed  to  the  Supreme  Court, 
that  so  little  time  is  allowed  for  observing  the  changes  and  im- 
provements which  are  constantly  taking  place  around  us.  Not 
the  least  evil  resulting  fronr^  the  severe  demand  upon  the  time 
of  judicialofficers  is  the  narrowness  it  creates  in  their  lines  of 
thought  and  vision,  begetting  a  false  idea  of  conservatism 
which  makes  them  forget  that  true  conservatism  notices  the 
changes  in  the  customs  and  needs  of  the  people  as  they  arise, 
and  adopts  all  improvements  which  those  changes  require. 
This  is  particularly  so  in  the  practice  of  the  law,  which  every- 
where  is  discarding  forms  and  technicalities  so  as  to  reach  the 
substance  of  justice. 

Th^  Act  of  May  9,  1889,  ^^'  ^^^  natural  impulse  of  the 
Legislature  of  Pennsylvania  to  save  suitors  from  having  their 
appeals  to  the  Supreme  Court  quashed,  because  they  )vere  not 
called  writs  of  error,  and  their  writs  of  error  quashed  because 
they  were  not  called  appeals.  The  pathways  of  injured  suit- 
ors in  the  Suprerqe  Court  of  Pennsylvania  are  strewed  with 
legal  wrecks  of  this  kind..  It  will  not  do  to  attribute  these 
wrecks  to  the  ignorance  of' lawyers.  No  less  consequential 
persons  than  some  of  the  Justices  of  that  highly  respectable 
tribunal,  have  said  that  there  is  no  difference  in  effect  between 
a  writ  or  certiorari  and  a  writ  of  error,  as  both  Accomplish  the 
same  result;  The  truth  is,  the  only  difference  is  in  the  name 
and  form  of  the  writ.  There  are  na  opposite  characierisMcs 
between  them. 

Chief  Justice  Gibson,  who  knew  ashiuch  about  the  ori<»in. 
nature  and  use  of  writs  of  certiorari  and  writs  of  error,  as  any 
judge  who  has  succeeded  him,  said  on  several  occasions,  that 
a  writ  of  certiorari  is  a  writ  of  error  in  every  respect  but  fofm, 
on  which  the  redord  is  certified,  and  thus  the  court  has  before 
it  the  substance  of  the  case.  He  tolerated  no  quibbles  about . 
the,  difference  between  tweedle  dnm  and  tweedle  dee.  And 
acute  lawyers,  since  his  day,  ifcaring  the  consequences  o{  the 
constant  changes  in  the  composition  of  the  court  of  last  resort 
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have  taken  both  an  appeal, by  writ  of  certiorari  and  a  writ  cff 
error  in  the  same  case,  tt '  prevent  the  judges-  from  dodging 
the  issue  and  turning  the-  case  out  of  court  wtthout  a  hearing 
or  quashing  the  writ,  as  it  is  apt)^  called. 

In  nearly  all  of  the  surrounding  Slates,  and  in  England^ 
all  appellate  proceedings  are  called  appeals,  just  as  the  Act  of 
May  9,  1^89^  denominates  thenn  now  in  this  S'tate..  The  truth 
fn  regard  to  that  Act  is  that  it  was  demanded  by  lawyers 
(not  by  judges,  perhaps,  because  they  seldom  invent  anything 
vseful) ;  it  .was  published  at  large  throughout  the  State ;  it  was 
carefully  considered  by  the  Judiciary  Committee  and  Senate 
of  Pennsylvania,  both  of  whicli  bodies  on  two  occasions  heard 
ft  discussed  by  able  practicing  lawyers ;  and  the  Senate  of 
Peniisylvania,  composed  chiefly  of  talented  lawyers,  passed  it, 
ahnost  without  objection.  Like  its  predecessor,  the  Proced- 
nre  Act  of  1887^  it  has  received  a  kick  from  behind.  But  it 
has  come  to  %tay.  The  alert,  thoughtful  and  studious  lawyers 
understand  it,  and  will  insist  upon  its  retention.  Blundering 
lawyers,  who  do  hot  read  or  understand  the  law,  if  they  do 
read  it,  may  still  label  their  appeals  by  the  old  name  of  writs  of 
error,  thus  producing  confusion  ;  vexing  the  amiable  Justices 
of  the  Supreme  Court,  and  tempting  them  to  express  their 
views,  which  condemn  the  law  for  the  stupidity  of  the  lawyers  ; 
.but  let  us  hear  no  clamo?  for  repeal  to  oblige  the  blunderers, 
RatheTf  let  Pennsylvania  keep  up  in  the  front  of  the  march  to 
uniform  procedure  and  better  law. 
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Battle  vs.  Gibbons. 

{Common,  Pleas  of  Lackawanna  County,  March  lo,  iS^o.) 

EXEMPTION  ON  CONCURRENT  WRITS.  . 

An  attachment'  ezecntion  was  issncd  -juid  oioneys,  to  the  eltent  of  one 
hundred  do  lart  attached  in  th6  hands  of  the  gamUhee  which  were  dainied  by 
the  defendant  under  the  exemption  law  and  allowed  him.  Fending  these  pkx>- 
ceedings  an  exemplification  of  the  Judgment  was  filed  in  another  county  and 
a  fteri  faeias  issued  thereon.  A  levy  was  made  upon  personal  property  of  de- 
fendant and  exemption  was  again  claimed.  Held  that  the  defendant  was  only 
eutitled  to  exemption  to  the  extent  of  |300. 

A  defendant  can  only  be  allowed  one  exemption  on  two  concurrent  writ? 
issued  upon  the  same  judgment^  and  levied  upon'  different  property. 

Judgment  No.  549,  June  Term,  1889. 

Rule  to  set  aside  appraisenfent  and  disallow  exemption, 

C  F.  Bohan^  for  plaintiff. 
T,  R.  Martin,  for  defendant. 

Archbald,  p.  J.  The  present  plaintiff  on  January  14, 
1889,  issued  an  attachment  execution  in  Luzerne  County 
upon  the  same  judgment,  which  has  been  now  brought  by 
exemplification  into  this  county.  That  attachment  found 
one  hundred  and  sixty  dollars  in  the  hands  of  the  garnishee, 
of  which,  however,  sixty  dollars  was  claimed  by  virtue  of  an 
assignment  by  ^  Mr.  Martin,  defendant's  attorney,  and  the 
balance  was  claimed  by  the  defendants  under  their  exemption 
rights.  The  garnishee  having  set  up  these  matters,  the 
issues  thus  raised  were  referred  to  a  referee  and  were  finally 
determined  in  favor  of  the  garnishee  by  a  confirmation  of 
the  referee's  report,  Nov.  11.  1889.  In  the  meantime  the. 
plaintiff  had  exemplified  his  judgment  to  this  county  and 
issued  a  writ  of  fieri  facias,  upon  which  the  •  sheriff  levied 
on  the  personal  property  of  the  defendants.  May  20,  1889. 
The  defendants  thereupon  claimed  the  exemption  anew  and 
demanded  an  appraisement,  which  was  allowed  them,  and  the 
property  having  been  appraised  at  $245,  it  was  all  set  apart 
to  them  upon  their  claim. 

It  was  decided  in  Vogclsong  vs.  Bclt'zooncr  (59  Pa.  57), 
that  the  defendant  can  not  be  allowed  exemption  upon  each 
of  two  concurrent  writs  issued  .upion  the  same  judgment. 
There  as  here  there  was  a  fieri  facias  with  a,  personal  prop- 
eitty  levy  and  an  attachment  execution.  The  latter  was  not 
finally  determined   for  some  five  years   after  it   was   issued. 
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but  it' was  held  that  the  defendant  having  received  full 
benefit  of  his  exemption  upon  the  ft.  fa.,  could  not  have 
It  allowed,  to  him  again  upon,  the  attachnnent  execution. 
That  case  rules  this.  The  defendants  having  had  the  benefit 
of  their,  claim  upon  the  attachment  execution  to  the  extent 
of  $ioo,  are  only  entitled  to  the  balance  $300  upon  the  pres- 
cnt  writ.  ■  >yhatever  is  over  and  above  that  of  the  property 
levied  upon  is  subject  to  the  plaintiff's  execution,  and  the 
defendant's  exemption  claim  to  such  extent  must  be  disal* 
lowed.  There  is  no  occasion,  however/ for  a  re-appraisement  ; 
the  value  of  the  different  articles  has  been  fixed  by  the  ap- 
praisement now  made/  and  the  defendants  can  select  there>r 
from  such  as  they  desire  to  retain  not  exceeding  the  sum  of 
two  hundred  dollars. 

The  rule  is  made  absolute  so  far  as  to  disallow  the  exempt 
tion  claim  of  the  defendants  over  and  above  the  sum  of  two 
hundred  dollars. 


BRANNOif  &  0'N{:iLL  1/s,  O'Neill,  cf  u:^. 
(Common  Pleas  of  Lackawanna  County ^  March  lo,  iSgo?) 

MARRIED  PERSONS  PROPERTY  ACT^RBCORD  OF  JUDGMENT 

AGAINST  A  MARRIED  WOMAN. 

The  third  section  of  the  married  persons  property  Act  of  Jane  S,  1880,  ao' 
.thorites  a  married  woman  to  bind  herself,  ber  business  or  estate  by  her  contract 
and  to  confess  a  Judgment  only  (1)  where  she  engages  in  toade  or  basiness,  (2)  in 
the  managemenc  of  her  separate  estate'and  ^  for  necessaries. 

The  act  does  not  give  a  married  womaa  the  power  to  bind  her  estate  gen^ 
m*aily  as  a/eme  aofe^ 

A  transcript  of  an  alderman  of  a  judgment  against  a  married  woman  for 
**goodB  sold  and  delivered''  is  not  sufficients 

Judgment  entered  on  ,tran9cnpt.  No.  283,  November 
Term,  1889. 

Rule  to  strike  off  judgment  as  to  Mary  0*Neilh 

P.  P4  Smith,  for  rule. 
T.  F.  McCourt,  contra. 

Connolly,  J,  We  arc  asked  to  strike  off  the  judgment 
in  this  case  as  to  Mary  O'Neill.  The  record  shows  that  judg- 
ment was  obtained  against  Michael  O'Neill,  and  Mary  his  wife, 
before  an  alderman  in  an  action  of  assumpsit  upon  a  claim  lor 
*<goods  sold  and  delivered.'/      The  third  section  of  the  married 
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persons  property  act  of  June  3d,  1889,  authorizes  a  married 
Wohian  to  bind  herself,  her  business  or  estate  by  her  contract 
^and  to  confess  judgrrtent  only  (i)  where  she  engages  in  trade 
6rbusineS3s;  (2)  in  the  management  of  her  separate  estalte  and 
(3)  for  necessaries. 

The  act  does  not  give  jl  married  woman  the  power  to  bind 
her  estate  generally  as  a  /emf  sole.  {Reai  Estate  Ins,  Co,  vs, 
RooPt  25  W.  N.  C.  380  3\so  Brown  vs.  Mc Kinney  sKmt,  page  86.) 
The  record  in*  this  case  failing  to  show  the$e  facts' vve  are  f9rced 
to  strike  off  this  judgment;    - 

,  And  now  March  10,  1890,  the  judgment  entered    in  this 
case  against  Mary  O'Neill  is  stricken  off. 


Walsh  vs,  Lehigh  Valley  R.  R.  Coi 

{Common  Pleas  of  Lackawanna  County ,  March  lo^  18^0,) 

SERVICE    OF    SUMMONS    ON    CORPORATION    OUTSIDE    OF  THE 

COUNTY — PRACTICE. 

A.  snmmoDs  wan  issued  against  a  corporation  and  the  sheriff  being  unable  to 
Und  anyone  in  the  county  in  which  the  writ  was  issued,  on  whom  sert^ice  could  be 
noade,  went  into  an  adjoining  cx>unty  and  made  search  for  the  primary  officers  of 
the  oompany  bnt  failing  to  find  them,  made  a  service  on  a  divlBidn  superintendoit. 
A  week  later  he  went  into  the  same  county,  and  without  a  second  search  served  a 
director  ot  the  defendant  corporation.  Held^  that  the  second  service  was  valid 
and  that  a'second  search  was  not  i^ecesssary,  aftier  so  brief  an  interval. 

Quert^  whether  the  sheriff  in  going  outside  of  thq  county  toserTe  a  summons 
on  a  corporation,  is- bound  by  the  same  conditions  as  in  the  original  bounty  and 
muj(t  serve  the  writ  upon  the  officers  first  named  in  the  statute  if  they  can  be  found 
in  the  county  where  he  attempts  to  make  the  service. 

R  teems  an  aliaa  summons  may  issue  where  the  original  did  not  succeed  In 
bringing  in  the  defendant. 

If  the  second  writ,  although  intended  as  an  tUias^  did  not  assume  that  form 
it  ma^  be  amended. 

Action  of. trespass.      No.  36,  March  Term,  1889. 

Rule  to  set  aside  the  service  of  the  alias  summons. 

The  return  to  the  alias  summons  was  as  follows : 
"To  the  Honorable  the  Judgeof  said  Court  and  in  said 
summons  named,  I  do  hereby  certify  and  return  that  on  the 
26th  day  of  September,  1889, 1  served  the  summons  in  this  case 

_  ■ 

and  summoned  the  Lehigh  Valley  Railroad  Company  the- de- 
fendant, it  being  a  corporation  organized  under  the  laws  of 
Pennsylvania  and  haying  an  agency  and  doing  a  general  rail- 
road business  in  said  county,  and  owning  corporate  property 
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situate  therein,  to  wit :  as  lessee  and  operator  of  the  railroad 
rights,  and  franchises  therein  situate  of  the  Fepnsylvania  and 
New  York  Canal  and  Railroad  Company,  also  as  lessee  of  a 
certain  ofl[ice  building  in  the  City  of  Scranton,  said  county; 
wherein  business  of  said  company  is  transacted,  also  as  abso^ 
lute  owner  of  certain  oTfke  furniture?  in  said  ofBce,  situate  and 
used    in  and  about  the    defendants  business  therein.     That 
neither  the  president,  treasurer,  secretary,  chief  clerk  or  any 
manager  or  director,  of  said  defendant;,  company  resides  in  ^id 
County  of  Lackawanna  and  after  diligent  search  could  not  be 
found  therein,  and  I  therefore  went  into  the  adjoining  county 
of   Luzerne,  and  neither  the  president,  treasurer,  secretary  or . 
cliief  clerk  there  being  or  residing  in  said  Luzerne  county  I 
served  the  within  writ  on  sard  defendant  company  by  giving  to 
A.  Mitchell,  division  superintendabt  and  mans^er  Of  said  de- 
fendant company  at  his  office'  In  the  City  of  Wilkes-Barre  at 
true  and  attested  copy  of  said  writ  of  summons  and  making^ 
known  to  him  the  contents  thereof.     And  on  the  third  day  of 
October,  1889,  ^  ^^^^  went  in)to  said  adjoining  county  of  Luzerne 
aforesaid  and  served  said  writ  of  summons  on  said  defendant 
company  by  giving  to    W.    L.   Conyngham,   a  director   of 
said   defendant  company  at  his  residence  in  Kingston  Town- 
ship, Luzerne  county,  a  true  and.  attested  copy  of  said  writ  of 
summons  and  making  known  to  him  the  contents  thereof.    ^And 
on, the  27th  day  of  September,  1889, 1  served  said  writ  of  sum* 
mons  on  said,  defendant  company  by  giving  to  T.  L.  Painter, 
agent  of  said  defendant  company,  at  his  offfce  in  the  City  of 
Scranton,  County  of  Lackawanna,  a  true  and  attested  copy  of 
safd  writ  of  summons  and  makmg  known  to  him  the  contents 
thereof/' 

C.  Smith f  for  plaintiff. 

Willard  &  l^arrrn,  /.  //.  Burns,  (or  defendants 

ArcHBALD,  p.  J.  We  think  that  the  return  of  the  sheriff 
shows  a  sufficient  service  of  the  summons  upon  the  defen- 
dant company  by  the  service  made  upon  W.  L«  Conyngham, 
a  director  in  the  adjoining  county  of  Luzerne.  Service  in  this 
county  could  not  be  secured  as  the  return  clearly  ^ts  forth, 
and  the  sheriff  was  therefore  justified  in  making  service  in  any 
other  cou  nty  where  the  proper  officers  could  be  found.  It  is  coh- 
tended,  however,  that  in  going  outside  the  county  he  is  bound  by 
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the  same  conditions  as  in  the  original  county,  ^nd  must  s^rve 
the  writ  upon  the  officers  first  named  in  the  statute  if  they  can 
be  found  in  the  county  where  he  attempts  to  make  a  service* 
before  he  can  serve  it  upon  a  director  or  manager  there. 
Without  deciding  the  question  we  think  this  requirement  is 
sufficiently  met  by  the  return  before  us.  At  the  time  of  the 
attempted  service  upon  Mr.  Mitchell,  the  sheriff  made  search 
in  Luzerne  county  without  effect  for  the  primary  officers  of  the 
company.  This  was  on  the  26th  of  September  and  the  ser- 
vice on  Mr.  Conyngham  Oct.  3d,  was  but  a  week  later.  It 
would  be  a  strained  construction  of  the  law  to  hold  that  a  sec- 
ond search  after  so  brief  an  interval,  and  upon  the  same  writ, 
must  be  prosecuted  before  a  service  upon  a  director  or  mana- 
ger of  the  company  could  be  made.  It  is  no  more  to  be  re- 
quired than  a  second  search  for  the  officers  of  the  company  in 
the  county  from  which  the  writ  issues. 

ThcLservice  upon  Mr.  Conyngham  being  effective  we  do 
not  need  to  consider  the  validity  of  that  which  was  attempted 
to' be  nlade  upon  Mr.  Mitchell  or  Mr.  Painter. 

The  regularity  of  the  second  summons  in  this  case  does 
not  come  up  upon  this  rule  which  merely  assails  the  service, 
but  we  see  no  reason  why  an  alias  writ  may  not  issue  where, 
as  in  the  present  case  the  .original  did  not  succeed  in  bringing 
in  the  defendant.  If  the  second  writ,  although  intended  as  an 
alias,  did  not  assume  that  form  it  is  certainly  the  subject  of 
amendment.  The  objection  now  made  has  no  substance,  or  if 
had  should  be  cured.  {Davidson  vs.  Tiiornton,  7  Pa.  128;  Cole- 
man y%,  Mansfield^  i  Miles,  56;  McMichael\s.  Knapp,  /Cowen 

413-) 

The  rule  to  iet  aside  the  service  of  the  alias  summons  is 
discharged. 


Cleland,  et  aL  vs.  Cassell. 
{Common  Pleas  of  Lackawanna  County^  March  j,  iS(^o.) 

sheriff's  return  to  attachment. 

Tbe  return  of  the  sheriff  to  an  attachment,  under  the  Act  of  1600,  must  show 
that  an  inrentory  of  the  property  attached  was  delivered  to  the  defendant. 

Attachment  under  Act  of  18^9.     No.  332,  January  Tc^m, 
1890. 
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R  ule  to  set  aside  service. 

/.  G.  AfcAskie,  for  plaintiff. 

Ward  &  Horn,  for  defendant. 

GUNSTER  J.  The  second  section  of  the  Act  of  1869,  P. 
L.  9,  requires  the  officer  serving^  the  attachment  to  deliver  to 
the  defendant  or  defendants  or  one  of  them,  a  copy  of-  the 
attachment,  "with  an  inventory  of  the  property,  or  other 
thing  attached,  if  said  party  defendant  can  be  found  within 
the  county,*'  etc.  The  sheriff's  return  in  this  case  shows  that 
the  defendant  was  served  with  a  copy  of  the  attachment  but  it 
does  not  show  that  he  was  furnished  with  an  inventory  of  the 
property  attached.  The  several  exceptions  are  sustained  and 
the  rule  is  made  absolute. 


Glover  vs.  Glovkr. 

(Covivjon  Picas  oj  Lackawanna  County^  March  j,  iSgo.) 

RE-HEARING— PRACTICE. 

On  tbe  37th  of  May,  1889,  the  court  discharged  the  rule  for  divorce  and  dia- 
missed  tbe  plaintifTs  petition.  On  the  2l8t  of  December,  1889,  after  several  termii 
of  court  had  intervened,  the  plaintiiF  presented  bis  petlt'on,  accompanied  by  affi- 
davits, praying  for  a  re-hearing.  Held^  that  the  court  had  no  power  to  set  aside 
the  decree  or  to  grant  a  re-hearing. 

As  a  general  rule  no  court  can  reverse  or  annul  its  decision  for  an  error  of 
fact  or  law,  after  the  end  of  the  term  at  which  the  decision  was  made. 

Petition  for  divorce,  No.  136,  June  Term,  1888. 

Rule  to  show  cause  why  the   proceedings   should    not  be 

opened  and  a  rehearing  granted. 

W'.  H,  StantoUy  W.  Maclay,  for  libellant. 

A,  D,  Dean,  for  respondent. 

Gunster,  J.  On  the  27th  of  May,  1889,  we  discharged 
the  rule  for  a  divorce  and  dismissed  the  plaintiff's  petition. 
On  the  2 1  St  of  December,  1889,  after  several  terms  of  court 
had  intervened  the  plaintiff  presented  his  petition,  accompanied 
by  affidavits,  praying  for  a  rehearing.  We  are  satisfied  after  a 
careful  examination  of  the  authorities  that  a  rehearing  would 
be  of  no  use  to  the  plaintiff  even  if  we  felt  inclined  to  grant  it 
for  we  have  no  longer  the  power  to  reverse  or  set  aside  the 
decree  already  entered.  As  a  general  rule  no  court  can  reverse 
or  annul  its  decision  for  an  error  of  fact  or  law,  after  the  term 
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has  ended,  nor  can  any  change  be  made  which  may  substan- 
tially affect  the  decision.  Coke  states  the  rule  at  common 
law  to  be  that,  the  record  of  any  judicial  act  done  remaineth 
during  the  term  in  the  breast  of  the  judges  of  the  court  and 
in  their  remembrance,,  hence,  as  he  says,  the  roll  is  alterable 
during  that  term  as  the  judges  shall  direct,  but  when  that  term 
is  past  then  the  record  is  in  the  roll  and  admitteth  of  no  alter- 
ation, averment  or  proof  to  the  contrary.  (Stephens  vs.  Cow- 
an  6  Watts  ^T I ;  Ullery  vs.  Clark  18  Pa,  St,  14.S;  Ex  parte 
Lange  j8  Wall,  i6j.) 

The  rule  is  discharged. 


Tucker  vs.  Tucker. 

{Common  Pleas  of  Lackawanna  Count y,  March  j^  iSgo.) 

EXTRA  TERRITORIAL  SERVICE — JURISDICTION  IN   DIVORCE. 

A  sheriff  in  this  state  has  no  authority  to  depute  a  sheriff  in  another  state  to 
execute  a  i^rit  in  the  bail  wick  of  the  latter  so  as  to  give  the  effect  of  a  personal 
serTica 

The  Injured  party  in  the  marriage  relation  must  seek  redress  in  the /orum  of 
the  defendant  unless  where  such  defendant  has  removed  from  what  was  before  the 
common  domicil  of  both. 

Petition  for  divorce.     No.  i,  November  Term,  1889. 
Rule  for  decree  in  divorce- 

S,    W.  Edgar,  for  libellant. 

GUNSTEK,  J.     The  subpoena  in  this  case  was  served  on  the 
respondent  in  the  State  of  New  York  by  one  David  S.  Pect. 
How  Mr.  Feet  came  in  possession  of  the  wri^  we  are  not  infor- 
med.    He  is  not  an  officer  of  the  county  or  commonwealth 
known  to  the  court  and  the  return  does  not  appear  to  have 
been   officially  made.      In  Ralston 's  Appeal,  (93  Pa,  St.  133), 
the  Supreme  Court  says:  "We  know  no  authority  for  a  sheriff 
in  this  state  to  depute  a  sheriff  in  another  state  to  execute  a 
writ  in  the  bailwick  of  the  latter  so  as  to  give  to  it  the  effect 
of  a  personal  service.      A  service  thus  made,  cannot  have  the 
effect  of  a  legal  service   made  within  this  state.      (Coleman's 
Appeal,  75  Pa.  St.  441.)**     It  was  by  such  an  invalid  service,  the 
libellant  claims  to  have  brought  the   libellee  within  the  juris- 
diction of  the  court,  and   then  entirely  on  his  own  evidence, 
and  without  any  appearance  of  the  libellee,  he  seeks  to  procure 
a  decree  of  divorce.     This  cannot  be  done. 
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It  further  appears  from  the  evidence  that  the  alleged  cruel, 
wilful  and  malicious  desertion  arose  while  both  parties  were 
domiciled  in  the  state  of  New  York.  Bishop  vs.  Bishop^  30  Pa. 
St.,  412,  and  Reel  vs.  Elder ^  62  Pa.  St.,  308,  settle  this  rule  that 
the  injured  party  in  the  marriage  relation  must  seek  redress 
in  the  forum  of  the  defendant,  unless  where  such  defendant 
has  removed  from  what  was  before  the  common  domicile  of 
both. 

The  rule  is  discharged,  the  service  of  the  subpcena  is  set 
aside  and  the  libel  is  dismissed  at  the  cost  of  the  libellant. 


Lake  vs,  Pearce. 
{Common  Pleas  of  Lackawanna  County,  March  j,  iSgo.) 

certiorari— RIGHT   OF  APPEAL  FROM   JUDGMENT  OF  ALDER- 
MAN. 

Upon  a  certiorari  the  coart  cannot  go  into  the  merits  of  the  case. 

li  aeeniMy  where  the  plaintUTs  claim  is  over  $5.88  he  may  appeal  from  the  judg- 
ment of  the  alderman  for  a  less  amount,  and  the  plaintiff  baring  the  right  of 
appeal  the  defendant  would  hare  it  also. 

Certiorari,  No.  420,  June  Term,   1889. 
JV.  Maclay,  for  plaintiff  in  error. 
A,  A,  Cliase,  for  defendant  in  error. 

Archbald,  p.  J.  We  have  no  authority  to  reverse  this 
judgment  upon  the  only  grounds  urged  against  it  at  the  argu- 
ment.  It  was  claimed  that  the  alderman  gave  a  perverted 
judgment,  and  the  facts  upon  which  it  is  alleged  that  the 
case  arose  and  was  decided  by  the  alderman  have  been  pre- 
sented to  us  in  depositions.  We  can  not  review  the  proceed- 
ings  in  that  way.  The  defendant  should  have  appealed,  his 
defeKse  really  being  to  the  merits  of  the  plaintiff's  action.  It 
appears  from  what  fell  from  defendant's  counsel  at  the  argu- 
ment, that  he  thought  he  had  no  right  tc»  appeal  because  the 
amount  adjudged  against  him  was  but  9$. 29  It  is  not  for 
us  in  this  case  to  determine  that  question,  but  we  think 
that  counsel  lost  sight  of  the  fact,  that  plaintiff's  claim  having 
been  for  $50.  and  the  judgment  being  but  $5.29,  the  plaintiff 
would  have  had  the  ri^ht  to  appeal  under  the  decision  in 
Garvey  yfs,  Manley,{iV^i\Qox  137),  and  if  the  plaintiff  had 
such  right,  the  defendant  would  have  it  also,  because  by  the 
Act  of  20  March,  1845,  (P.  L.  189),  the  right  is  made  reciprocal. 
It  certainly  is  a  matter  of  regret  if  that  decision  has  been 
misunderstood  by  the  defendant  but  we  are  unable  to  relieve 
him  from  the  result  of  any  such  mistake. 

The  judgment  is  affirmed. 
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In  RE:  Contested  Election  of  Owen  Cusick  to  the 
Office  of  Clerk  of  the  Courts. 

{Quarter  Sessions  of  Lackatoanna  County y  January  6,  iS^o.) 

election  law — PRACTICE  IN  CONTESTED  ELECTIONS  —VOTER'S 

QUALIFICATIONS^— PRESUMPTIONS— evidence— ACT   30 

JANUARY,  1874— COMPARISON  OF  REGISTRY  LIST 

WITH    LIST    OF  VOTERS— AFFIDAVITS    OF 

NON-REGISTERED  VOTERS. 

^t  is  desirable  practice  to  compel  both  i>artle.4  in  a  contested  election  chm  to 
Ble  at  tl»  ontatart  bills  of  particnlsjv,  so  u  to  confine  the  evidence  to  specific  cases 
of  known  illegal  voting  and  avoid  the  expense  of  a  rovintr  commission  against  the 
whole  body  of  voters. 

Every  registered  voter  is  presnmed  to  be  legally  qualified  nntil  tlie  opposite  is 
made  to  appear,  and  in  a  contested  election  case  it  is  npon  the  party  seieklnjf  to 
disqualify  any  such  voter,  to  do  so  by  legal  evidence. 

Where  the  non-payment  of  the  requisite  tax  is  attempted  to  be  established  by 
calling  the  voter  himself,  his  examination  npon  tbii  point,  to  be  effective  must  be 
complete.  If  the  evidence  is  incomplete  and  does  not  show  that  a  tax  has  not  been 
paid  at  any  time  within  the  pressribed  period,  it  will  not  be  sufficient  to  disqualify 
the  voter. 

Exoneration  I^Ats  furnish  little  proof  upon  the  question  of  the  payment  or 
non-payment  of  taxes.  A  citiaen  who  has  paid  his  tax  is  not  disqualified  because 
the  collector  may  have  fieen  exonerated  from  collecting  it.  Whether  rach  exonera- 
tion is  obtaineii  before  or  after  the  tax  is  paid,  the>fraud  of  the  collector  iu  failing 
to  account  for  the  tax  cannot  operate  to  disfnuM^ise  the  voter. 

The  naturalisation  of  those  who  are  alien  bom  cannot  be  established  by  parol* 

When  a  person  produces  a  certiacate  of  the  record  of  his  naturalisation  in  a 
court  of  competent  jurisdiction,  issued  by  the  derk  end  attested  by  the  seal  of  the 
court,  it  is  conclusive  upon  the  question  of  his  citisenshlp  in  a  contested  election 
rase.  It  cannot  be  assailed  collaterally.  But  questions  as  to  the  genuineness  of  the 
certificate,,  the  circumstances  under  which  it  was  obtained  and  the  identity  of  the 
person  named  therein  may  be  proper. 

Where,  however,  after  having  proved  that  a  voter  is  of  foreign  birth,  a  party 
introduces  parol  testimony  as  to  his  naturalisation,  without  objection  from  the  • 
other  side  and  without  requiring  the  voter  to  produce  the  ceHiflcate  of  his  nat- 
uralisation, such  evidence  proves  the  oitiaenship  of  the  voter. 

In  passing  on  the  question  of  registration,  an  effort  should  be  made  to  draw 
together  upon  the  principle  of  idem  vmanB  •names  upon  the  voting  and  registry 
liste  bearing  any  sufficient  similarity  to  each  other. 

The  possibility  of  clerical  errors  In  copjing.  naturally  arising  out  of  the  re- 
semblance, of  certain  written  initials  should  be  considered. 

The  presumption  is  that  the  election  officers  identified  upon  sufficient  evidence 
each  voter  with  some  name  npon  the  registry  list,  where  they  have  received  his 
vote  without  requiring  an  affidavit 

Where  two  or  more  persons  of  exactly  the  same  name  have  voted  in  the  same 
district  and  one  of  them — it  being  undeterii.ined  which  one— is  shown  to  have  been 
disquaUfied,  the  votes,  of  these  persons  should  be  examined  and  if  they  are  cast  for 
the  same  candidate,  one  should  be  thrown  out  but  if  for  different  candidates  they 
must  stend. 

Proof  by  a  nnn-regiKtered  voter  of  hi'^  constitutional  qualification  cannot  lie 
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made  in  any  other  way  than  by  the  affidavits  prescribed  by  the  10th  aectioa  of  the 
registry  law. 

Ths  qualifications  of  electors  are  established  by  the  oonstitotion,  and  nothing 
can  be  taken  from  or  added  to  those  qualifications.  But  the  registry  law  merely 
provides  a  means  by  which  it  may  be  ascertained  what  persons  are  possesBed  of 
those  constitutional  qoaliflcations. 

The  affidavit  of  a  non-registered  voter  must  furnish  every  fact  required  by  the 
10th  lection  of  the  Act  of  80,  January,  l(r74  and  if  it  does  not  it  is  as  ineffectual  as 
if  no  affidavit  whatever  had  been.  made. 

There  is  nothing  in  the  constitution  which  gives  a  dtiaan  the  right  to  establish 
his  right  of  suffrage  by  his  own  oath  alone. 

In  the  character  and  extent  of  the  proof  required  by  the  Act  of  1874,  of  an  un-» 
registered  voter  before  he  shall  be  admitted  to  vote,  there  is  nothing  unreasonable 
or  bey<Hid  the  authority  of  the  legislature  to  demand. 

All  the  provisians  of  the  10th  section  Act  80  January,  1874,  with  regard  to 
the  f6rm  and  character  of  proof  required  of  an  unregistered  voter  are  mandatory 
and  must  be  pursued.  Any  vote  received  without  such  proof  is  illegal  and  must  be 
thrown  out,' upon  a  subsequent  contest.  Beamish^  contest  (I  Law  Timaa  N.  8.  17> 
and  Griffith's  case  (V  Luz.  Leg.  Reg.^  218)  in  this  respect  not  followed. 

Defective  affidavits  discussed  and  examples  given . 

The  specific  day  and  date  on  -which  atax  was  assesKd  or  paid  n^  not  always 
be  furnished  by  a  voter  in  his  affidavit,  identification  of  the  tax  is  mainly  what  is 
sought  for  and  when  that  is  satisfied  it  is  sufficient. 

But  a  date  must  be  given  either  of  year,  month  or  day  which  will  show  that 
the  tax  was  asscspod  and  paid  within  the  period  prescribed  by  law. 

The  affidavit  must  also  state  in  what  ward  of  the  city  or  borough  or  in  what 
township  the  tax  was  assessed.    It  is  not  suffidflDit  to  state  the  oOunty. 

Thi»  jurat  of  the  affidavit  must  be  sisned  by  the  officer  before  whom  it  was 
taken  or  it  will  be  defective.  Quere^  whether  such  affidavits  if  actually  taken  and 
subscribed  can  be  subsequently  validated,  by  allowing  the  officer  tp  attest  to  the 
fact  ntiiie  pro  tune. 

An  affidavit  not  subscribed  by  the  voter  and  his  witness  is  fatally  defective. 

It  is  not  sufficient  for  the  witness  to  state  in  his  affidavit  that  the  voter  has  re* 
sided  for  the  prescribed  period  of  time,  within  the  district,  but  he  must  designate 
some  definite  and  particular  place  therein  at  which  the  voter  resided. 

Absolute  accuracy  as  to  the  place  of  birUi  is  not  to  be  exacted  but  a  statement 
on  the  matter  to  the  best  of  the  voters  knowledge  and  belief  is  requir^ 

Affidavits  which  fail  to  state  when,  where,  and  by  what  court  the  voter  was 
naturalised  aredefective.  8o  are  affidavits  which  fail  to  give  the  iMurtionlars  as  to 
when,  where,  and  to  whom  the  tax  which  the  voter  claims  to  have  paid,  was  paid. 

Affidavits  taken  by  election  officers  were  put  in  the  ballot  box  with  the  third 
triplicate  return  and  not  sent  to  the  prothonotary*s  office  as  required  by  law- 
Held  that  this  did  not  invalicUite  the  returns. 

The  contestants  are  confined  in  their  testimony,  to  the  particular  districts 
named  in  their  petition.  But  where  the  respondents,  in  their  answer  bring  other 
districts  in  issue  and  testimony  has  been  introduced  by  them  to  show  that  frandul- 
ent  and  illegal  votes  were  received  and  counted  therein,  the  contestants  may  take 
advantage  of  any  such  testimony  whicli  may  be  favorable  to  them. 

Where  the  evidence  goes  to  show  that  a  mistaken  count  has  been  made  in  any 
district  in  issue,  and  the  baUots  of  that  district  have  been  offered  in  evidence,  the 
court  may  open  the  bcdlot  box  and  recount  the  Vote. 

Petition  to  contest  the  election  of  Owen  Cusick  to  the 
office  of  Clerk  of  the  Courts  of  Lackawanna  county,  No.  I2, 
January  Session,  1889. 
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The  answer  of  respondent  was  filed  denying  the  allega- 
tions of  the  petition  and  otherwise  answering  the  same  and  ex- 
aminers were  appointed  to  take  and  report  the  evidence.  Upon 
the  filing  of  the  report  of  the  examiners  various  exceptions 
were  taken  and  motions  filed  by  both  parties  as  set  forth  in 
the  opinion. 

H.  A.  Knapp^  Everett  Warren^  for  contestants. 

F.J,  Fitesimmons,/,  O'Brien,  L,  Amerman,  for  respondents. 

Archjbald,  P  J.  This  case  comes  before  us  at  this  time 
upon  exceptions  to  the  report  of  the  examiners  appointed,  in 
accordance  with  the  provisions  of  the  statute,  to  take  and 
report  the  evidence.  The  evidence  returned  is  of  the  most 
voluminous. character.     Over   5000  witnesses  were  sworn  be- 

• 

fore  the  examiners,  about  2000  of  these  being  produced  by  the 
contestants,  and  over  3000  by  the  respondent.  Their'  testi- 
mony reduced  to  typewriting  form  covers  over  2300  pages. 
In  addition  to  this,  all  the  election  returns  from  all  the  elec- 
tion districts  in  the  county  toget4ier  with  the  registry  lists  in 
the  commissioners'  office,  and  the  naturalization  records  in  the 
offices  of  the. clerk  and  prothonotary  were  also  put  in  evidence. 
With  great*  manifest  care  and  patience  the  examiners  have 
digested  this  mass  of  oral  and  record  evidence,  and  have  re- 
ported therefrom  the  names  of  a  large  number  of  persons  who 
in  their  opinion  voted  illegally  at  the  election  in  question,  to- 
gether with  the  facts  upon  which  their  conclusions  are   based. 

« 

Both  parties  to  this  controversy 'concede  the  correctness  of 
«.heir  finding  except  so  far  as  they  have  filed  exceptions  there- 
to and  we  therefore  start  with  the  report  of  the  examiners  as 
the  admitted  basis  of  our  present  consideration  of  the  case. 

It  is  a  matter  of  great  regret  to  the  judges  of  the  court 
that  they  did  not  carry  out  that  which  they  were  prompted  to 
do.  and  compel  both  parties  to  these  proceedings  at  the  out- 
start  to  file  bills  of  particulars,  so  as  to  confine  the  evidence  to 
the  cases  of  known  illegal  voters,  rather  than  to  indulge  the 
litigants  at  the  expense  of  the  county  in  a  roving  commission 
against  the  whole  body  of  voters.  Upon  the  oral  testimony 
taken  in  the  case  and  out  of  the  large  number  of  persons  called 
to  testify,  probably  less  than  three  hundred  have  been  shown 
to  have  been  illegal  voters.  As  these  appear  in  the  ranks  of 
both  the  principal  political  parties,  it  is  very  doubtful  whether 
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their  votes  If  thrown  out  would  effect  the  result  one  way  or 
the  other.  The  contest  has  really  been  determined  upon  non- 
registered  voters,  who  failed  to  qualify  by  filing  sufficient  affi- 
davits according  to  the  statute.  The  enormous  ^expense  en- 
curred  in  procuring  the  oral  testimony  has  therefore  practical- 
ly been  encurred  to  no  purpose.  A  large  part  of  this  would 
have  been  saved  had  bills  of  particulars  been  required.  None 
however  were  ^sked  for  on  either  side,  and  we  were  deterred 
from  seeming  to  go  out  of  our  way  to  order  them  of  our  own 
motion.  But  we  do  not  now  hesitate  to  say,  that  if  another 
case  of  a  contested  election  arises  we  shall  be  very  likely  to 
make  such  a  requirement  whether  asked  for  or  not. 

We'  cannot  bring  into  this  opinion  every  question  which 
we  have  been  called  to  pass  upon  in  the  disposition  of  the  case 
before  us ;  we  must  be  content  to  announce  the  general  prin- 
ciples by  which  we  have  been  guided. 

The  essential  qualifications  to  make  a  person  a  legal 
voter  can  not  be  regarded  as  involved  in  any  doubt  or  uncer- 
tainty. Among  these  is  the  pre- payment  within  two  years  of 
a  state  or  county  tax  which  shall  have  been  assessed  at  least 
two[months  and  paid  at  least  one  month  before  the  election. 
In  reporting  upon  the  facts  the  examiners  have  in  the  main 
kept  this  requisite  carefully  in  mind.  But  in  a  few  instances 
we  have  felt  constrained  to  view  the  evidence  with  respect 
to  certain  voters  somewhat  more  favorably  than  they  have 
done.  Every  registered  voter  is  presumed  to  be  legally 
qualified  until  the  opposite  is  made  to  appear,  and  it  is  upon 
the  party  seeking  to  disqualify  any  such  voter  in  a  contest  of  this 
kind,  to  do  so  by  legal  evidence.  Where  the  non-payment  of 
the  requisite  tax  is  attempted  to  be  established  by  calling  the 
voter  himself,  his  examination  upon  this  point,  to  be  effective, 
must  be  complete.  This  has  not  always  been  kept  in  mind 
by  counsel  in  the  present  case,  and  in  several  instances,  where 
close  inquiry  has  been  made  with  regard  to  the  taxes  of  the 
years  1887  and  1888,  yet  none  has  been  made  as  to  those  of 
1886.  Wherever  the  evidence  has  been  left  thus  incomplete 
we  have  not  regarded  it  as  sufficient  to  disqualify  the  voter. 
In* other  cases  also,  where  the  payment  of  a  tax  was  in  some 
doubt,  it  has  seemed  to  us  that  such  doubt. could  readily  have 
been  removed  by  calling  the  collector  to  whom  it  was  alleged 
that  the  tax  had  been  paid,  an.d    that    this    should   therefore 
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have  been  done  by  the  party  assailing  the  vote.  We  of 
course  have  not  failed  to  note  that  in  some  instances  this  was 
done,  but  not  in  all,  and  where  it  has  not  we  have  resolved  the 
doubt  in  favor  of  the  voter. 

The  exoneration  lists  we  have  regarded  as  furnishing 
very  little  proof  upon  the  question  of  the  payment  of  taxes. 
The  citizen  who  has  paid  his  tax  is  entitled  to  vote,  even 
though  the  coUectof  may  have  been  exonerated  from  the  col- 
lection of  the  tax.  Whether  such  exoneration  is  obtained 
before  or  after  the  tax  is  paid,  the  fraud  of  the  collector  in 
failing  to  acopunt  for  the  tax  can  not  operate  to  disfranchise 
the  voter. 

The  naturalization  of  those  who  are  alien  born  can  not  be 
established  by  parol.      (Slade  vs.  Minor,  2   Cranch,  C.  C.  1 39 
Price  vs.  Barber,  13  Lejj.    Int.    140.     Dryden  vs.    Swineburn, 
29  W.  Va.  89.     Green  y^.  Salas,  31  Fed.  Rep.  106.     State  vs. 
O^Hearne,  6  Atlan.  606.)    Admission  to  citizenship  can   only 
be  allowed  by  a  court  of  record  having  a  seal  and  a  clerk,  and 
by  the  express  provision  of  the  Federal  statute    the    proceed- 
ings must  be  recorded.     {U,  S,  Rev.  Stat,  §  2165).    The  natur- 
alization of  each  individual    applicant    therefore    becomes    a 
matter  of  record,  and  can  only  be  established  by  the  ordinary 
means  of  proving  a  record.     On  the  other  hand  also  the  record 
can  not  be  assailed  collaterally.     It  must  stand  as  conclusive 
evidence  of  the  naturalization  clainfbd   upon  it,   until  it   has 
been  called  in  question  and  set  aside  by  direct  attack.  (CotnUh, 
vs.  5^^!^  I  Brewst.  183.)     When  therefore  a  person  produces 
a  certificate  of  the  recorJ  of  his  naturalization  in   a   court  of 
competent  jurisdiction,  issued  by  the  clerk  and  attested  by  the 
seal  of  the  court,  this  is  conclusive  upon  the   question   of  his 
citizenship  in  a  contest  such  as  the  one  in  hand.     The  identity 
of  the  person  named  in  the  certificate,  with  the  person   claim- 
ing upon  it  is  of  course  open  to  inquiry,  as  is  also  the  question 
whether  the  certificate  is  genuine  or  forged    and   the   circum- 
stances under  which  it  was  obtained  may  bear  upon  either  or 
both  of  these  inquiries.     But  aside  from  this,  the  time,  place  Or 
manner,  when,  where  or  how  the  certificate  was   procured  is 
inadmissible  to  impeach  it. 

We  have  in  some  instances  admitted  what  at  6rst  may 
seem  to  be  an  exception  to  the  rule  that  naturalization  can 
not   be   proved  by  parol.      When  either  party  has  called   a 
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voter  and  established  his  foreign  birth,  this  of  course  di&- 
quahfies  him  until  his  naturalization  has  been  duly  proved. 
But  if  counsel,  not  content  with  this  have  gone  further  and 
brought  out  from  the  voter  himself,  without  objection  upon 
the  other  side,  the  fact  of  his  naturalization,  under  such  a 
course  of  examiilation  we  can  not  hold  the  voter  not  natur- 
alized, because  the  evidence  as  drawn  out  shows  just  the 
contrary.  The  competency  of  the  proof  can  not  be  ob- 
jected to,  because  it  has  been  introduced  by  the' party  him- 
self. But  its  effect  might  be  obviated  by  requiring  the  voter 
to  produce  the  certificate  of  his  naturalization,  or  his  asser- 
tion be  disproved  by  evidence  to  the  contrary  from  the  rec- 
ords of  the  court  where  he  swears  that  he  was  naturalized. 
In  any  event,  we  do  not  consider  this  as  infringing  upon  the 
rule,  that  the  fact  of  naturalization  can  only  be  directly  es- 
tablished by  record  evidence. 

In  passing  upon  the  question  of  registration,  we  have 
made  every  effort  to  draw  together  upon  the  principle  of 
idem  sonans  names  upon  the  voting  and  registry  lists  bearing 
any  sufficient  similarity  to  or  correspondence  with  each  other. 
We  have  also  taken  into  consideration  the  possibility  of 
clerical  mistakes  in  copying,  naturally  arising  out  of  the  re- 
semblance of  certain  written  initials.  The  presumption  of 
course  is  that  the  election  officers  identified  upon  sufficient 
evidence  each  voter  with  some  name  upon  the  registry  list, 
where  they  have  received  his  vote  without  requiring  an  affi- 
davit. We  have  applied  this  with  the  greater  freedom  in  the 
cases  of  certain  well  known  citizens,  who  otherwise  would 
have  to  be  declared  to  have  voted  illegally.  But  with  all 
this,  we  have  been  compelled  in  many  instances  to  abide  by 
the  record  as  it  stands  and  to  throw  out  the  nanfies  of  voters 
who  are  not.  and  yet  who  ought,  and  in  all  probability 'were 
intended  to  be  registered  by  the  assessor. 

To  illustrate  our  conclusions  in  the  matter^I  will  cite  a 
few  examples  of  those  whom  we  have  considered  sufficiently 
registered  upon  the  principle  of  idem  sonans. 

Names  on  Voting  List.  Names  oo  Registry  list. 

Michael  0*Boyle.  M.  M.  O'Boyle. 

P.  J.  Swift.  Patrick  Swift. 

J.  E.  Finn.  Emory  Finn. 

Richard  Gumaer.  Richmond. Gumxr. 
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G.  A.  Gilmorc.  A.  G.  Gilmorc. 

Fred  B.  Wall.  F.  E.  Wall. 

William  Jones.  William  Johns. 

John  J.  White.  'ohn  G.  White. 

John  Gilannon.  John  Gilgallon. 

Patrick  Carre ns.  Patrick  Kerns. 
James  Nellcon.  (Pronounced  with '  c"  soft)  James  Nelson. 

John  0*Malia.  John  Malia. 

Wm.  Fengaline.  William  Finglin. 
(This  name  is  found  not  in  t  he  list  of  **  F  V*  but  in  the  list  of  **Ts.") 

David  Canedy.  D.  Kennedy. 

Hugh  McGrath.  (Pronounced  McGraw.)  Hugh  McGraw. 

A.  E.  Compton.'  A.  B.  Compton. 

C.  Abner.  Conklin,  Abner. 

(Found  in  "C"  list.) 
Bernard  F'allon.  Bryan  Fallon. 

J.  C.  Richards.  Jesse  Richards. 

J.  V.  Loos.  J.  B.  Loos. 

Louis  D'Aquina.  Louis  Detguinier. 

M.  Aime.  Melvin  Aimey. 

A.  D   Fish.  Adclbert  (as  though 

written  A.  Delbert)  Fish. 
T.  J.  Lewis.  T.  J.  Luce. 

On  the  other  hand  we  have  regarded  the  following  names 
as  havi.ig  no  sufficient  correspondence  t;o  warrant  our  consid- 
ering  them  as-intended  for  the  same  person : 

Names  on  Voting  Li>t.  Names  on  Registry  LUt. 

P.  P.  Lally.  Patrick  K^Lally. 

Alfred  Lewis.  Albert  M.  J-ewis. 

Silas  Vandemark.  Josiah  Vandemark. 

Rd.  Swartz.  E.  E.  Swentz. 

Joseph  Maxwell.  .  James  Maxwell. 

Rosman  Bennett.  R.  R.  Burnett. 

William  Barker.  William  Baker. 

G.  F.  Wademan.  G.  H.  Wademan. 

P.  H.  Colans,  ^  Patrick  J.  Collins. 

D.  J.  Whitford.  .D.  D.  Whitford. 
Martin  Stone.  Merritt  Stone. 
John  Williser.  John  Willis,  ist. 
William  C.  Manley.  William  0*Malia. 
D.  T.  Richards.  D.  L.  Richards. 
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Edward  Cassell.  Edward  Costello. 

Wallace  Oakley.  Wm.  H.  Oakley. 

It  may  be  that  between,  some  of  these  two  sets  of  ex- 
amples only  a  shade  of  difference  at  times  appears.  But 
we  think  upon  examination  a  principle  will  be  found  to 
exist  in  each  case  upon  which  it  has  been  consistently  ruled. 
If  we  have  erred  at  all  it  has  been  on  the  side  of  the  voter, 
and  this  is  clearly  as  it  ought  to  be. 

A'  somewhat  novel  question  has  arisen  in  a  few'  instan- 
ces, where  two  or  more  persons  of  exactly  the  same  name 
have  voted  in  the  same  election  district,  and  one  of  them — 
it  being  undetermined  which  .one — is  shown  to  have  been 
disqualified.  .  In  such  case  the  only  course  to  pursue  is  to 
examine  both  or  all  the  corresponding  ballots  according  to 
the-  numbers  upon  the  voting  list,  and  if  these  ballots  are 
cast  for  the  same  candidate,  one — it  being  immaterial  which 
one  should  be  thrown  out.  But  if  the  ballots  are  for  dif- 
ferent candidates,  both  must  stand,  because  there  is  noth- 
ing to  determine,  which  was  cast  by  the  voter  found  to  be 
disqualified,  and  thus  there  is  a  failure  of  proof  to  connect 
the  illegal  voter  with  one  or  the  other  ballot.  This  is  the 
course  which  we  have  followed. 

This  brings  us  to  that  which  is  the  principally  contro- 
verted and  probably  the  controlling  question  in  the  case ; 
what  character  of  proof  must  be  made  by  a  voter  whose 
name  is  not  upon  the  registry  lists,  by  which  he  may  enti- 
tle himself  to  vote,  and  without  which  his  vote  is  illegal  ? 
The  importance  of  the  question  demands  a  careful  and  re- 
quires a  somewhat  extended  consideration.  Upon  the  an-, 
swer  evidently  depends  the  whole  value  and  efficiency  of  the 
present  law  of^  registration. 

The  right  of  the  legislature  to  pass  a  registry,  law  is  not 
indeed  questioned.  But  it  is  contended  by  couusel  for  the 
repondent,  that  one  who>  being  unregistered,  clainis  the  right 
to  vote  need  only  establish  that  he  has  the- constitutional 
qualifications  of  a  voter,  and  that  to  demand  the  particular 
facts  required  by  the  lOth  section  of  the  Act  of  30  Jan.,  1874,  to 
be  given  by  affidavit  is  to  abridge  his  constitutional  privileges. 
While  it  may  be  that  this  question  was  not  directly  involyed  in 
the  case  of  Martin  McDonough,  (105  Pa.  488)^which  was  car- 
ried to  the  Supreme  Court  from  this  county — yet  the  case  was 
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not  Considered  nor  'disposed  of  in  the  opinion  of  the  court 
delivered  by  Mr.  Justice  Trunkey,  upon  the  narrow  grounds 
to  which  counsel  would  now  limit  it,  and  if  what  is  there  said 
be  taken  to  be  the  law  it  is  decisive  of  that  which  is  here  in 
controversy.  At  page  491,  after  quoting  the  section  of  the 
registry  law  referred  to,  the  learned  justice  says :  "This  stat- 
ute does  not  impinge  the  elector's  constitutional  right.  On  the 
day  of  election  if  unregistered,he  may  produce  the  affidavits,  his 
own  b^ing  sufficient  save  as  to  residence  in  the  district,  and 
to  that  the  affidavit  of  one  elector  suffices.  The  public  wel- 
fare is  promoted  by  regulations  for  such  proof,  at  the  time  the 
vote  is  offered,  as  will  prevent  unqualified  persons  from  voting 
and  thereby  defeiating  the  choice  of  the  electors  for  public 
officers.  Hence  the  nusndatory  provisions,  that  the  election 
officers  shall  permit  no  man  to  vote  whose  name  is  not  regis- 
tered, until  he  produced  the  required  proof,  andfhat  any  person 
claiming  the  right  to  vote -whose  name  is  unregistered  shall 
produce  the  proof  at  the  time  he  offers  to  vote.  In  the  absence ' 
of  registry  of  the  name  of  the  voter  and  [of]  affidavits,  rejection 
of  the  vote  by  the  officers  is  an  imperative  duty.  Upon  con- 
viction of  the  neglect  of  that  duty  they  shall,  be  guilty '  of  a 
misdemeanor,  and  may  be  punished  by  fine  and  imprisonment. 
By  the  natural  meaning  of  the  language  of  tlie  statute,  no  un- 
registered person  can  lawfully  Vote  until  he  produces  the 
affidavits."  It  would  be  no  doubt  of  profit  to  fuither  quote 
from  the  opinion  of  the  court,  but  to  do  so  would  unduly 
lengthen  that  which  we  have  ourselves  of  necessity  to  say. 
It  proceeds  upon  the  same  lines  indicated  in  the  extract  from 
it  which  I  have  made,  to  show  that  the  provisions  of  the  Act 
of  1874  are  mandatory  and  must  be  strictly  observed,and  that 
the  affidavits  which  are  there  required  from  the  unregistered 
voter  must  be  furnished  by  him  or  his  vote  is  illegal.  There 
is  no  place  left  by  the  decision  for  the  argument  that  proof 
by  the  voter  of  his  constitutional  qualification  can  be  mjade 
in  any  other  way  than  by  the  affidavit  prescribed  by  the  loth 
section  of  the  registry  law.  In  deciding  against  the  evasion  of 
the  statute  there  attempted,  it  cuts  off  every  evasion  of  it. 

It  would  be  idle  for  us  if  we  had  the  inclination,  as  we 
certainly  have  not,  to  seek  to  escape  from  this  elaborate  and 
decisive  consideratipn  of  the  statute.  But  that  we  may  not 
seem  to  have  omitted   any  duty  of  our  own  in  the  premises. 
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we  will  take  up  the  question  presented  upon  this  record  and 
endeavor  to  dispose  of  it  anew  according  to  our  own  inde- 
pendent views  with  regard  to  it. 

The  registry  law  is  merely  the  reasonable  .means  provid- 
ed by  the  legislature,  and  which  they  must  necessarily  pro- 
vide^ for  the  regulation  and  conduct  of  elections.  The  qual- 
ifications of  electors  are,  indeed,  established  by  the  consti- 
tution, .and  nothing  can  be  taken  from  or  added  to  those 
qualifications.  But  how  is  it  to  be  ascertained  what  persons 
are  possessed  of  the  constitutional  qualifications  of  an  elec- 
tor? It  is  not  to  be  presumed  that  every  one  who  presents 
himself  at  the  polls  has  the  right  to  vote.  No  one  can 
rationally  contend  for  that.  The  most  satisfactory  method 
yet  devised  is  by  means  of  a  tabulated  list  or  registry  of 
the  voters.  This  system  has  existed  in  Pennsylvania  for 
upwards  of  forty  years,  and  is  at  present  embodied  in  the 
general  election  law  of  January  30,  1874.  Those  provisions 
of  this  statute  which  directly  relate  to  the  subject  of  regi.s- 
tration  are  rea.sonably  familiar  to  all  and  are  eminently 
calculated  to  secure  the  rights  of  the  public  as  well  as  of  the 
individual  voter.  In  some  States  the  registry  list  is  made 
the  sole  evidence  of  the  right  of  a  person  to  vote,  and  one 
whose  name  is  not  found  thereon  is  absolutely  disqualified. 
Our  statute,  however,  in  order  to  meet  the  requirements  of 
the  constitution  that  "  no  elector  shall  be  deprived  of  the 
privilege  of  voting  by  reason  of  his  name  not  being  regis- 
tered,** and  moved  as  we  conceive  by  a  more  just  and  lib- 
eral  spirit  towards  the  voter,  allows  him  to  make  proof  of 
his  right  to  vote  outside  of  the  list  made  by  the  assessor. 
But  it  in  express  terms  provides  that  no  one  shall  be  per- 
mitted to  vote  whose  name  is  not  on  the  list,  unless  he  shall 
make  such  proof  of  his  right  to  vote  as  is  therein  required  ; 
and  more  than  this  any  election  officer  who  neglects  to  re- 
quire such  proof  before  admitting  any  such  person  to  the 
right  to  vote  is  made  guilty  of  a  misciemeanor  and  is  liable 
to  a  fine  and  imprisonment.  This  is  as  emphatic  a  prohibi- 
tion as  can  be  expressed  ;  a  person  who  is  admitted  to  vote 
in  disregard  of  it,  votes  illegally,  if  it  is  wjthin  the  power  of 
the  legislature  to  control  that  question. 

The  prerequisite  proof  demanded  of  the  non  registered 
voter  is  set  forth  in  the  jdth  section  of  the  statute.      If  this 
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is  of  any  force  at  all,  every  particular  must  be  followed.    The 
proof  must  be  by  affidavit  made  at  the  time,  and  these  affida- 
vits must  furnish  certain  specific  information.    The  voter  can- 
not choose  the  kind  of  affidavit  he  will  make ;  he  must  make 
such  as  is  there  required  or  he  might  as  well  make  none  at 
alK     We  unhesitatingly  affirm  the  right  of  the  legislature  to 
make  provision  for  this  kind  and  character  of  proof.  The  ques- 
tion of  honest  or  dishonest  and  fraudulent  elections  is  too  much 
involved,  as  the  experience  of  the  past  teaches  us,  to  have  any 
uncertainty  in  the  utterances  of  the  courts  with  regard  to  this 
part  of.  the  law.      The  registry  of  voters  for  which  provision 
is  made,  gives  a  merely  frima  facie  right  to  vote.      It  is  a  con- 
venient and  necessary  process  in  the  first  instance  of  selection 
and  exclusion,  but  it  is  not  conclusive  either  in  favor  of  nor 
against  any  person  found  or  not  found  thereon.    Any  one  who 
appears  there  may  still  be  challenged  by  an  elector  and  must 
then  establish  his  constitutional  right  to  vote   nothwithstand- 
ing  that  he  is  upon  the  list.     There  can  be  no  question  as  to  the 
propriety  or  validity  of  this  provision  of  the  law.     The  registry 
list  operates  as  a  standing  challenge  against  every  person  not 
found  thereon  who  presents  himself  at  the  polls  and  claims  the 
right  to  vote.     There  is  no  denial,  of  constitutional  privilege 
to  the  unregistered  voter   in  this,  provided  the  law  does  not 
exact  from  him  that  which  is  unreasonable  in  order  to  establish 
his  right  to  vote.     What  character  of  proof  then  may  be  reason-, 
ably  demanded  of  the  unregistered  voter  before  admitting  him 
to  vote  ?     Clearly  he  may  be  required  to  establish  by  sworn 
evidence  satisfactorily  made  at  the  time  and  put  into  such  form 
that  it  may  become  matter  of  record,  all  the  facts  necessary  to 
show  that  he  possesses  the   constitutional   qualifications   of  a 
voter.     He  must  prove,  i.      That  he  has  been  a  citizen  of  the 
United  States  at  least  one  month.     2.    That   he  has  resided 
in  the  State  one  year  (or  if,  having  previously  been  a  quali- 
fied elector,  or  native-born   citizen   of  the   State,  he   has  re- 
moved therefrom   and   returned,  then   six  months)  immedi- 
ately preceding  the  election.     3.     That   he  has  resided  in  the 
election  district  where  he  offers  to  vote  at  least  two  months 
preceding  the  election.    4.     If  21   years  of  age   or  upwards, 
that   he    has  paid  within   two  years  a  State  or  County  tax, 
which  was  assessed>)at  least  two  months  and  paid  at  least  one 
month  before  the  election.      There   is  nothing,  in  the  consti- 
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tution  which  in  the  least  degree  sustains  the  contention  that 
he  may  establish  his  right-of  suffrage  by  his  own  oath  alone. 
So  far  as  this  is  now  allowed  we  nnay  regard  it  as  a  conces- 
sion to  the  voter..  The  law  makers  in  this  .regard  might 
have  required  a  much  more  stringent  method  of  proof  than 
they  have.-  The  question  here,  however,  is  not  how  far  they 
might  have  gone  without  overriding  this  constitutional  priv- 
ilege, but  simply  whether  that  which  they  have  required 
infringes  upon  it.  So  far  then  as  the  statute  calls  for  other 
evidence  than  that  of  the  voter's  own  oath,  such  as  the  pro- 
duction of  tax  receipts  and  certificates  of  naturalizatio.n,  and 
the  affidavit  of  a  qualified  voter  as  to  his  residence  within 
■the  district  the  proper  period,  there  is  not  the  slightest 
ground  for  challenging  its  reasonableness.  In  the  same  way 
it  is  not  only  above  challenge,  but  it  is  an  eminently  proper 
safeguard  thrown  about  the  conduct  of  elections,  to  require 
that  the  proof  offered  .shall  not  be  oral,  but  so  far  as  the 
voter  and  his  witness  are  concerned,  shall  dssume  the  form 
of  a  written,  or  partly  written  and  partly  printed  affidavit, 
subscribed  by  each,  of  that  to  which  they  are  called  to  sev- 
erally make  oath.  The  purpose  evidently  is  to  have  a  rec- 
ord upon  which  the  legality  or  •  illegality  of  the  vote  can 
subsequently  be  inquired  into,  as  well  as  to  secure  against 
either  affiant  convincing  evidence  of  perjury,  if  it  has  been 
cominitted  by  him.  ErjiirJly  futile  is  it  to  contend  that  the 
law  can  not  reasonably  demand  of  the  voter  a  clear  and 
full  statement  in  hiis  own  affidavit  as  well  as  that  of  the  wit- 
ness of  the  facts  upon  which  the  legality  of  his  vote  depends. 
Conclusions  are  one  thing,  and  the  facts  themselves  quite 
another,  and  the  one  will  not  pass  in  the  law,  in  matter  of 
proof,  for  the  other ;  arid  yet  counsel  for  the  respondents 
seriously  argue  that  the  unregistered  voter  can  simply  be  re- 
quired to  swear  in  general  terms  that  he  possesses  the  con- 
stitutional qualifications.  We  can  not  accede  to  this.  In 
order  to  establish  by  due  proof  that  a  person  has  been,  a  citi- 
zen of  the  United  States  at  least  one  month,  the .  facts 
upon  which  this  assertion  depends  must  be  given.  -When 
and  .  where  was  he  born,  and  if  not  native  born;  when, 
where,  and  by  what  court  was  he  naturalized  ?  These 
are  highly  pertinent  and  proper  inquiries  which  the  law  says 
must  be  answered,  and  which  the  voter  can  not  expect  to  over- 
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ride  by  a  inofe  general  declaration.  The  same;  is  true  with 
regard  to  the  alleged  payment  of  a  state  and  county  tax  with- 
in the  time  limited  by  the  constitution.  If  such  payment  has 
indeed  been  made  it  must  be  within  the  knowledge  of  the 
voter,  and  it  is  in  vain  for  him  to  assert  that  it  has,  if  he  can 
not  at  the  same  time  state  when  and  where  it  was  assessed, 
and  when,  where  and  to  whom  paid.  In  the  character  and 
extent  of  the  proof  required  by  the  Act  of  1874  of  the  unreg- 
istered voter  before  he  shall  be  admitted  to  vote  we  see  noth- 
ing which  is  unreasonable  or  beyond  the  authority  of  the  leg- 
islature to  demand.  Unless  the  courts  are  prepared  to  so 
hold,  we  are  relegated  back  to  the  registry  and  election  laws 
which  preceeded  the  present  statute,  to  the  ineffectual  and 
abortive  character  of  which  to  prevent  and  detect  fraudulent 
voting,  there  is  but  one  testimony.  So  far  as  this  court  is 
concerned  we  see  no  occasion  for  taking  such  a  retrograde  step. 
The  election  law  of  1874,  so  far  as  its  construction  is  involved 
in  the  present  case,  we  decide  to  be  valid  ;  the  provisions  of 
the  loth  section  with  regard  to  the  form  and  character  of 
proof  required  of  the  unregistered  voter  are  mandatory,  and 
must  be  pursued.  Any  vote  received  without  such  proof  is 
illegal,  and  upon  a  subsequent  contest  such  as  the  present 
must  be  thrown  out.  These  conclusisns  extend  to  all  the 
provisions  of  the  section  referred  to.  We  are  not  able  to  dis- 
tinguish  between  some  which  are  mandatory,  and  others  which 
are  supposed  to  be  only  directory,  nor  can  we  adopt  or  follow 
in  this  regard  the  opinion  of  the  late  learned  President  of  this 
court  as  expressed  in  Beamish" s  Contest  ij ^La id  Times^.'S,  S. 
17),  nor  that  of  the  learned  President  of  Luzerne  in  Griffith's 
Case  (9  Lu£i.  Leg.  Reg.  213).  To  make  a  distinction  between 
different  parts. of  the  statute,  and  to  say,  while  these  are  man- 
datory, those  are  merely  directory,  is  to  fritter  away  all  its 
benefits.  We  see  no  alternative  but  to  adhere  to  the- whole  of 
the  law  as  it  stands,  or  to  none  of  it,  and  both  reason  and  au- 
thority bind  us  to  the  former  course  (McDonough's  Case,  supra, 
contested  election  of  School  Directors  3  Lm.  Leg.  Reg.  10.  • 
Duffy's  Case,  2  Ibid.  49.  Marks  vs.  Park  2  Leg.  Rec.  Rep.  62, 
Endlich  Interp.  Statutes  §  432.) 

The  only  legal  method  of  proof  therefore  open  to  the 
unregistered  voter  by  which  to  qualify  his  vote  being  by  the 
affidavits  required  by  the  statute,    the  further  inquiry  arises. 
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what  sort  of  affidavits  will  satisfy  the  statUte.'  If  all  the/re- 
quirements  of  the  statute  must  be  met,  it  follows  that  an  affi- 
davit which  fails  to  do  so  in  any  material  particular  is  as  in- 
effectual as  if  no  affidavit  whatever  had  been  made.  It  is  but 
an  attempt  to  qualify ;  unsuccessful  because  of  its  incomplete- 
ness. Proceeding  upon  this  theory,  the  examiners  have  lab- 
oriously and  critically  examined  the  returns  of  the  election 
and  have  reported  in  classified  tables  the  defective  affidavits 
of  unregistered  voters,  which  according  to  their  view  of  the 
law  they  have  found.  The  subject  of  such  defective  affidavits 
will  be  best  considered  therefore  in  connection  with  theif  re- 
port to  which  we  will  now  turn. 

The  first  class  which  they  report  comprises  those  made 
upon  the  following  4>rinted  form : 

Affidavit  of  Non-registered  Voter. 

I, being  duly  sworn, 

say :  that  I  am  twenty-one  years  of  age,  and  have  been  a  citizen 
of  the  United  States  at  least  one  month  and  resided  in  the 
State  of  Pennsylvania  one  year  immediately  preceding  the  6th 
day  of  November,  1888;  that  I  have  resided  in  the 

; of . , 

two  months  immediately  preceding  the  6th  day  of  November, 
1888;  that  I  have  paid  a  State  or  County  tax  within  two 
years,  which  tax  was  assessed  at  least  two  months  before,  and 
paid  one  month  before  November  6th,  1888;  that  I  have  not 
moved  into  the  said  district  for  the  purpose  of  voting  therein. 


Affidavit  of  Witness, 

I, being  duly  sworn, 

say :  that  1  am  acquainted  with  the  above  named  — 1 

and  know  that  he  has  resided  in  the 

above  named  election  district  for  at  least  two  months  immed- 
iately preceding  the  6th  day  of  November,  1888;  and  that  I 
am  a  qualified  voter  in  said  district. 

Penonally  appeared  the  above  named  ] 
voter  and  witness,  and  made  oath  that  the  [ 
facts  stated  by  them  are  true  and  correct.  /  '■ 

November  tt,'  W^' 
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The  defects  pointed  out  in  this  form  of  affidavit  by  the 
examiners  are  as  follows :  It  does  not  state  [to  the  best  of  his 
knowledge  and  belief]  when  and  where  the  voter  was  born,  nor 
whether  a  native  born  citizen  or  a  naturalized  citizen,  and  if 
naturalized,  when  and  where  [and  by  what  court]  naturalized, 
nor  does  it  state  when  and  where  the  tax  claimed  to  have  been 
paid  was  assessed,  nor  when  and  where,  or  to  whom  paid,  nor 
is  there  any  jurat  to  the  voter's  affidavit  and  the  witness'  af- 
fidavit accompanying  the  same  does  not  state  the  particular 
place  where  the  voter  has  resided  for  two  months  prior  to  the 
election  nor  does  said  ,witness'  affidavit  or  its  jurat  state  that 
either  of  said  affidavits  were  subscribed  by  the  said  witness  or 
Voter.  This  criticism  is  correct  in  every  particular.  There  is 
no  attempt  in  such  a  form  of  affidavit  to  comply  with  the  Act 
of  Assembly  at  all ;  on  the  contrary  there  is  an  utter  disregard 
of  it.  It  is  confined  to  .generalities  and  conclusions  and  gives 
none  of  the  facts  called  for  by  the  statute.  Except  what  we 
have  inserted  in  bracketif,  we  see  no  occasion  for  adding  any- 
thing to  the  reasons  given  by  the  examiners  for  holding  these 
affiaavits  defective  and  insufficient. 

The  second  class  reported,  comprises  those  affidavits  "in 
which  the  voter  does  not  state  when  and  where  the  tax"  which 
he  claims  to  have  paid  "was  assessed."  This  is  a  fatal  omission. 
The  statute  makes  such  a  statement  ^•'om  the  voter  as  mater- 
ial as  any  other  part  of  his  affidavit  and  it  can  not  be  passed 
over  in  silence.  It  is  at  the  same  time  proper  to  say  in  this  con- 
nection, that  the  statute  does  not  call  for  such  particularity  in 
this  matter  as  seems  to  be  demanded  by  the  .  blank  form  of 
voter's  affidavit  now  in  use.  It  is  not  to  be  presumed  that  the 
taxpay<*r  will  be  able  to  furnish  the  specific  day  and  date  of 
the  asssssment  of  hts  state  or  county  tax,  and  it  is  unreason- 
able under  ordinary  circumstances  to  require  him  to  do  so. 
Identification  of  the  tax  is  mainly  'what  is  sought  for  and 
when  that  is  satisfied,  it  is  sufficient.  Taxes  are  identified  by 
the  year  [n  which  tfiey  are  assessed  and  the  residence  of  the 
taxpayer  in  a  certairt  locality  in  the  county.  These  particulars 
are  all, that  the  statute,  as  we  construe  it,  intends  to  require. 
The  blanks  in  use,  furnished  according  to  the  form  prepared 
by  the  secretary  of  the  Commonwealth  under  the  22nd  sec- 
tion of  the  Act,  in  so  far  as  they  require  of  the  voter  to  give 
the  day  and  month  as  well  as  the  year  of  the  assessment,  ex- 
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ceed  the  demands  of  the  statute.  We  have  little  doubt  that 
many  votes  which  are  declared  illegal  by  us  at  this  time,  are 
due  in  part  at  least,  to  this  over  stringent  requirement.  When 
the  tax  which  the  voter  claims  to  have  paid  is  the  tax  of  the 
.  same  year  in  which  the  election  is  held,  he  must  of  course  es- 
tablish in  his  affidavit  by  something  more  than  a  general 
statement,  that  it  was  assessed  at  least  two  months  prior  to 
the  day  of  election.  In  such  a  case  a  specific  day  and  date  may 
in  some  cases  be  found  necessary.  For  instance  if  the  affidavit 
should  state  that  the  tax  was  assessed  in  September,  the  date 
in  that  month  would  have  to  be  given  so  as  to  show  that  it  was 
at  least  two  months  prior  to  the  election  in  November  follow- 
in?.  On  the  other  hand  if  the  tax  was  assessed  in  August  or 
any  preceding  mofith.  it  would  be  sufficient  to  state  the  month 
without  naming  the  day ;  or  if  it  were  paid  in  August  it 
would  be  enough  to  aver  its  assessment  in  the  year  then  cur- 
rent or  any  preceding  year,  because  this  would  sufficiently 
identify  the  tax  in  the  matter  of  time,  and  of  necessity  if  paid 
ai  least  two  months  before  election,  it  must  also  have  been 
assessed  for  that  period.  The  tax  in  short  is  sufficientiv  identi- 
fied in  time  by  giving  the  year  in  which  it  was  assessed  and 
this  will  ordinarily  be  enough,  but  further  particulars  ,may  be 
necessary  so  as  to  show  it  was  or  was  not  assessed  at  least  two 
months  preceding  the  election  and  this  necessity  will  vary  ac- 
cording to  the  circumstances. 

The  voter  must  further  state  where  the  tax  was  assessed. 
This  is  not  satisfied  by  giving  the  county  only,  because  thi$ 
does  not  sufficiently  locate  or  identify  it ;  it  does  not  show 
**where"  it  was  assessed  in  the  sense  of  the  statute.  That  can 
only  be  done  by  giving  the  city  and  ward,  or  the  borough,  or 
the  township  wherein  the  voter  was  assessed  for  the  tax,  and 
to  the  collector  of  which  the  county  commissioners  issued 
their  duplicate  to  collect  the  same.  One  of  the  forms  of  blank 
affidavit  in  use  in  this  county — that  for  naturalized  citizens — 
is  defective  in  this  respect ;  it  simply  gives  the  county  and 
does  not  call  for  the  city,  borough  or  township.  In  some  un- 
accountable way  it  has  varied  from  the  form  furnished  by  the 
Secretary  of  the  Commonwealth,  which  is  correct.  This  de- 
fective form  is  responsible  for  many  votes  being  thrown  out 
which  might  otherwise  have  been  lawfully   cast,   had  not  the 
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voter  been  tnisled  by  it  as  to  the  full  measure   of   that   which 
was  required  of  him. 

The  third  class  of  defective  affidavits  reported  by  the   ex- 
aminers is   composed   of    those  in  which    the  jurat  of    the 
voter's  affidavit,   or  of    the  accompanying  witness's  affidavit 
or  both  is  not   signed  by    an  officer  of    the   election  board 
or  other  person  qualified  by  law  to  administer  an  oath.     There 
can  be  no  doubt    of   these  so  called   affidavits  being  defective 
as  they   stand.     They   are  in    fact  not  affidavits  at  all.      The 
certificate  of  the  officer   before  whom  an  oath  is  taken,  called 
the  jurat,  is  the  authentication  of  the  taking  of  the   oath   and 
is  an  essential  part  of  every  affidavit.   (Morris  vs.  Slade  2  Tex. 
App.   503.      State  vs.  Richardson,  34   Minn.    118.   ShortU  vs. 
Stockton,  6  Watts  526.  Beamish* s  Case^  7  Law   Times  N.  S. 
17).       It  is  very  clear  if  a  party,  not  registered,  but  claim- 
ing   the     right   to    vote,   should     present     to    the    election 
officers  a   paper   drawn   up  in   the  form  of  a  proper  affidavit 
and  duly  subscribed  with  the  names  of  the  affiant  and  his  wit- 
ness, without  the  jurat  of  any  officer  authorized  by  law  to  ad- 
mini<:ter  an  oath,  they  would  not  be  justified   in  receiving   his 
vote.     In  the  same  way  when  the  returns  of  election  come  be- 
fore us  upon  a  contest,  how  can  we  accept  an  unauthenticated 
writing  as  the  equiralent   of,  or  as  in   any  sense  constituting, 
an  affidavit  such  as  is  called  for  by  act  of  assembly.     We  con- 
fess that  it  is  very  unsatisfactory  work  to  throw  out  the  names 
of  persons  no  doubt Jn  every    way    qualified,  on    account   of 
what  may  be  merely  the  clerical  omission  of  an  election  officer, 
but  we  see  no  other  course  to  pursue  than  to  declare  that  affi- 
davits not  attested  by  the  officer  before  whom   the   oath   was 
administered  can  not  upon  the  face  of  the  returns  be  accepted 
as  a  compliance  with  the  law.     Whether  such  affidavits   if  ac- 
tually taken  and  subscribed  can  be  subsequently  validated   by 
allowing  the  officers  to  attest  to  the  fact  nunc  pro  tunc  we  are 
not  all  agreed,  but  may  have  occasion  to  say  something   upon 
the  question  further  on. 

The  law  requires  not  only  that  the  non-registered  voter 
seeking  to  qualify  shall  take,  but  that  he  shall  also  subscribe 
to  an  affidavit,  and  the  witness  whom  he  produces  to  vouch 
his  residence  must  do  the  same.  Hence  a  papec  otherwise 
in  form  is  still  fatally  defective  if  not  subscribed  by  both 
the  voter  and  his  witness   each   to  his  own    affidavit.       This 
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forms  the  fourth   class  reported    by  the  examiners  and  their 
conclusions  in  this  respect  can  not  be  gainsaid. 

Residence  in  the  district  for  at  least  two  months  prior 
to  the  election  must  be  established  by  the  supplemental  oath 
of  a  qualified  voter  in  addition  to  that  of  the  claimant: 
**  which  affidavit/'  says  the  statute,  "  shall  define  clearly 
where  the  residence  is  of  the  person  so  claiming  to  be  a 
voter.'*  There  is  no  ambiguity  in  this,  and  it  can  not  be 
evaded  or  passed  over.  It  is  intended  to  cut  off  so  far  as 
possible  the  fraudulent  shifting  and  colonization  of  voters 
from  one  district  to  another  prior  to  election.  It  is  a  most 
important  provision  to  detect  and  prevent  any  such  attempt; 
more  so  in  its  practical  effect  no  doubt  in  some  populous 
parts  of  the  commonwealth  than  in  others  which  are  less  so. 
The  law  requires,  therefore,  not  merely  that  the  witness  shall 
swear  to  the  voter's  residence  in  the  district  the  sufficient 
period  in  so  many  words,  but  that  he  shall  also  assign  some 
definite  and  particular  place  of  residence  therein.  The  pur- 
pose and  effect  of  this  is  evident  and  needs  no  comment. 
Where  therefore  the  affidavit  fails  to  state  this,  the  vote  is 
not  legal  knd  should  not  be  received.  The  fifth  class  re- 
ported by  the  examiners  is  intended  to  cover  affidavits  of 
this  character  and  thus  are  correctly  returned  as  defective. 

The  statute  plainly  requires  the  claimant  to  state  to  the 
best  of  his  knowledge  and  belief  when  as  well  as  where  he 
was  born.  Absolute  accuracy  as  to  this  is  evidently  not  in- 
tended to  be  exacted  and  it  may  be  that  with  many  of  our 
citizens  who  only  have  a  general  idea  of  their  age  it  could 
not  so  be  complied  with.  But  every  one  of  proper  intelli- 
gence to  exercise  the  rights  of  a  citizen  must  have  some 
knowledge  and  belief  with  regard  to  his  age,  as  well  as  of  the 
place  of  his  birth,  and  this,  such  as  it  is,  he  is  called  upon  to 
give.  The  only  exception  is  where  the  voter  is  between  the 
age  of  21  and  22,  or  where,  as  the  saying  is.  he  vot<*s  upon 
age.  In  that  case,  however,  he  must  of  course  swear  to  such 
fact,  and  this  of  itself  becomes  a  sufficient  deliverance  with 
regard  to  his  age.  The  examiners  have  correctly  included 
affidavits  of  this  character  in  their  sixth  class  of  defective 
affidavits. 

The  seventh  class  is  composed  of  those  affidavits  in  which 
the  voter  states  that  he  is  a  naturalized  citizen  but  does  not 


LACKAWANNA  JURIST.  283 

State  when,  where  or  by  what  court  he  was  naturalized.     This 
requires  no  discussion  ;  the  affidavits  are  clearly  defective. 

The  same  may  be  said  of  the  eighth,  ninth,  tenth,  eleventh, 
twelfth,  thirteenth  and  fourteenth  classes,  to  which  we  need 
make  no  other  reference  than  this  mere  euumeration  of  them. 

The  fifteenth  class  embraces  those  affidavits  which  fail  to 
give  the  highly  important  particulars  as  to  when,  where  and 
to  whom  the  tax  was  paid.  Under  our  construction  of  the 
statute  particularity  to  the  very  day  of  payment  need  not  in 
all  cases  be  given.  Thus  if  the  voter  claims  to  have  paid  a 
state  or  county  tax  to  the  collector  of  a  specific  ward,  borough 
or  township,  and  gives  the  date  of  payment  as  in  the  month 
of  June  of  the  year  of  the  election,  we  do  not  consider  that  it 
would  be  necessary  for  him  to  name  the  exact  day  in  June 
when  it  was  paid. 

But  it  may  Ue  necessary  in  some  cases  to  give  the  very 
day.  For  instance  if  it  be  claimed  that  the  tax  was  paid  in 
November,  1886,  in  order  to  qualify  upon  this  for  the  election 
of  1888,  the  day  in  that  month  would  have  to  be  given 
so  that  it  might  appear  to  have  been  paid  within  two 
years  of  Jthe  election.  Or  if  it  was  claimed  that  the  tax  had  been 
paid  in  October,  1888.  the  day  must  ahoin  that  case  be  given 
so  as  to  show  that  a  full  month  intervened  before  •  the  elec- 
tion. 

The  particularity  of  statement  thus  required  of  the  voter 
as  to  the  assessment  and  payment  of  the  tax  upon  which  he 
relies  to  qualify  himself,  may  be  somewhat  strict,  but  as  we 
have  already  said,  we  believe  it  to  be  both  necessary  and  reas- 
onable. We  do  not  coincide  therefore  with  what  is  said  to  the 
contrary  in  Beamish's Case  before  referred. to.  '(7 Law  Times 
N.  S.  17.)  Usually  people  know  about  the  payment  of  their 
taxes  and  whether  laborer,  man  of  business  or  millionaire, 
preserve  the  receipts  which  they  obtain.  Every  voter  who 
goes  to*  the  polls  is  liable,  even  though  registered,  to  be  chal- 
lenged and  put  to  the  proof  of  the  payment  of  a  tax  within  the 
prescribed  period  of  time  preceding  the  election.  The  duty  of 
knowing  when,  where  and  to  whom  he  paid  a  qualifying  tax  is 
thus  forced  upon  every  voter  and  he  is  bound  to  be  informed  be- 
forehand, under  risk  of  having  his  vote  challenged  and  rejected. 
If  this  is  the  rule  for  the  registered  voter,  the  -unregistered 
voter  cannot  ask  to  be  more  favored.     The  present  stringency 
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in  the  law  is  due  to  the  experience  of  the  past  and  the  neces- 
sity for  it  is  demonstrated  to  the  satisfaction  of  every  candid, 
mind.  If  the  decision  which  we  now  make  has  the  effect  of 
calling*  more  careful  attention  to  the  several  provisions  of  the 
election  and  registry  laws  and  impressing  them  more  forcibly 
upon  the  public,  the  trouble  and  expense  of  this  contest  may 
not  be  without  a  sufficient  equivalent. 

We  are  now  prepared  to  take  up  and  dispose  of  the  several 
n!lotions  and  exceptions  of  the  respective  parties.  We  will 
first  consider  the  motions  of  the  respondent. 

First  motion.  This  calls  upon  us  in  substance  to  declare 
that  an  affidavit  taken  by  an  unregistered  voter  in  the  form  re- 
ported by  the  examiners  in  the  first  class  of  defective  affidavits 
satisfies  the  requirements  of  the  law.  This  we  can  not  do  for 
the  reasons  given  at  length  above  an  \  the  motion  is  therefore 
refused. 

Second  motion.  The  respondent  seeks  by  this  motion  as 
we  understand  it  to  prevent  the  contestants  from  taking  ad- 
vantage of  any  evidence  in  the  c^se  which  tends  to  show  the 
the  illegality  of  voters  in  any  other  districts  than  those  named 
in- the  petition  upon  which  the  contest  was  instituted.  The 
contestants  were  undoubtedly  confined  in  the  testimony 
which  they  offered  to  sustain  their  contest  to  the  particular 
districts  named  in  their  petition  and  to  those  limits  they  in  fact 
confined  themselves.  But  the  respondent  in  his  answer  virtu- 
ally put  the  whole  county  in  issue  by  alleging  that  fraudulent 
and  illegal  votes  had  been  received  and  counted  in  every  elec- 
tion district  therein,  and  he  was  correspondingly  unlimited  in 
his  proof.  From  almost  every  district  voters  were  called  and 
examined,  and  the  whole  body  of  election  records  and  returns 
of  the  general  election  of  1888,  and  the  corresponding  registry 
lists  were  put  in  evidence  by  him.  It  would  be  an  unheard 
of  proceeding  in  a  court  supposed  to  be  organized  for  the  ad  - 
ministration  of  justice,  to  hold  as  we  are  now  moved  to  do.  that 
the  evidence  put  in  by  one  party  could  be  utilized  by  himself 
so  far  as  it  sui^  ^d  him,  but  could  not  be  used  against  him  to 
his  disadvanta<;e,  if  any  part  of  it  happened  to  present  that  as 
pect.  In  response  to  this  motion  we  find  as  a  fact  that  the  illej^- 
ality  of  the  voters  named  therein  is  established  by  evidence  in- 
troduced into  the  case  by  the  respondent  himself  and  n(;t  by 
the  contestants,  and  in  districts  brought  into    the  controversy 
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by  being  named  in  the  respondent's  answer.  We  hold  that 
the  contestants  had  a  right  to  take  advantage  of  the  evidence 
so  introduced,  and  therefore  refuse  the  motion. 

T/iird  motion.  This  motion  seeks  to  exclude  the  affida- 
vits taken  bv  the  election  officers  in  the  Fifteenth  ward  of 
the  City  of  Scranton.  By  mistake  these  affidavits,  instead 
of  being  '*  inclosed  with  the  list  of  voters,  tally  list  and  other 
papers  required  by  law  to  be  filed  by  the  return  judge  with 
the  prothonotary"  as  the  law  directs,  were  put  into  the  b?il- 
lot  box  with  the  third  triplicate  return  and  sealed  up  with 
ihtf  ballots.  This  error  having  been  established  by  the  evi- 
dence the  ballot  box,  by  the  direction  of  the  court,  was  open- 
ed by  the  examiners,  and  the  missing  affidavits  found  there- 
in. The  fact  that  they  were  disposed  of  by  the  election 
board  in  this  way  instead  of  being  returned  to  the  Prothon- 
otary's  office  can  not  invalidate  the  returns  from  this  election 
district.  So  far  as  these  affidavits  are  sufficient  in  themselves, 
the  votes  which  depend  upon  them  are  valid.  By  taking 
and  subscribing  such  an  affidavit,  the  n on  registered  voter 
qualified  himself  to  vote  and  his  vote  was  legal  He  had 
the  right  thereupon  not  only  to  vote,  but  to  have  his  vote 
counted,  so  that  to  this  extent  his  influence  as  an  individual 
citizen  and  voter  might  be  felt  in  the  choice  of  the  officers 
voted  for.  This  result  could  not  be  affected  by  the  subse- 
quent  error  of  the  election  board 'in  disposing  of  the  affi- 
davits in  the  manner  in  which  they  did.  There  is  no  ques- 
tion of  fraud  involved ;  it  is  simply  an  honest  mistake  and 
should  be  capable  of  being  rectified  by  now  bringing  these 
affidavits. into  there  proper  place  with  the  rest  of  the  returns 
which  are  deposited  in  the  office  of  the  prothonotary.  This  is 
not  like  the  failure  to  require  an  affidavit  from  a  non-register^ 
ed  voter  before  accepting  his  vote ;  that  omission  goes  to  his 
qualification  as  a  voter,  or  rather  to  the  evidence  of  it.  But 
the  disposition  of  the  affidavit  after  it  has  been  actually  taken 
and  subscribed  does  not  and  should  not  operate  to  disqualify 
him.  This  furnishes  a  good  and  consistent  example  of  the  dis- 
tinction between  a  directory  and  a  mandatory  provision  of  the 
law,  this  provision  being  merely  directory.  (McCrary  on 
Elections,  §§  190-198;  Endlich  on  Statutes,  g§  436-438.) 

In  order  to  dispose  of  this  motion  we  find  as  a  fact  that 
the  affidavits  of  non-registered  voters  taken   by   the  election 
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officers  in  the  Fifteenth  ward  of  the  City  of  Scranton  at  the 
election  in  question  were  .by  mistake  enclosed  In  the  ballot 
box  with  the  copy  of  the  triplicate  returns,  instead  of  be- 
ing returned  to  the  prothonotary*s  office  as  directed  by 
the  statute,  and  that  upon  opening  the  said  ballot  box  the 
said> affidavits  duly  identified  by  the  said  election  officers, 
were  found  therein  and  are  the  same  which  are  now  produced 
and  to  which  this  motion  relates.'  The  motion  is  therefore 
refused. 

Fourth  motion.  No  objection  whatever,  as  we  read  the 
record,  was  made  by  the  respondent  at  the  time  the  natural- 
ization dockets  of  the  several  courts  of  the  county  were  offered 
in  evidence  by  the  contestants,  much  less  was  the  specific  ob- 
jection made  that  they  were  not  accompanied  with  an  offer  of 
the  papers  on  file  connected  therewith,  such  as  is  now  at- 
tempted to  be  made.  The  docket  record  of  the  naturaliza- 
tion of  aliens  as  kept  in  the  courts  of  the  county  as  well  as  in 
the  late  mayor's  courts  of  Scranton  and  of  Carbondale  is  cer- 
tainly some  evidence  on  the  question  whether  either  of  said 
courts  did  or  did  not  naturalize  a  person  who  claims  to  have 
been  naturalized  therein.  Presumably  the  docket  record  in 
this  as  in  other  cases  corresponds  with  the  files  and  is  evidence 
in  itself  even  though  not  supplemented  by  such  files.  We  can 
see  no  merit  in  the  motion  and  it  is  refused. 

Fifth  motion.  It  is  a  question  of  some  interest  and  im- 
portance, whether  the  affidavit  of  anon  registered  voter  which 
is  otherwise  suflficient  and  complete  and  is  returned  by  the 
election  board  with  the  other  election  records,  but  which  fails 
to  be  attested  by  the  signature  of  any  officer,  having  authority 
to  administer  an  oath,  can  be  subsequently  perfected  upon  a 
contest  by  proof  that  the  affidavit  was  actually  taken  and  sub- 
scribed by  the  voter  and  by  allowing  the  person  before  whom* 
it  was  taken  to  attest  nunc  pro  tunc  to  that  fact.  Speaking  for 
myself  I  think  that  this  ought  to  be  allowed  when  it  arises  out 
of  a  mere  clerical  omission  of  the  officer.  If  the  voter  has  actu 
ally  taken  and  subscribed  an  affidavit  such  as  is  called  for"  by  the 
statute,  he  has  then  formally  qualified  himself  to  vote,  and 
has  overcome  the  bar  arising  from  his  not  being  registered. 
It  is  not  for  him  to  compel  the  officer  to  sign  the  jurat  and  so 
attest  to  his  oath.  If  the  (»fficer  omits  to  do  this  intentionally 
it  is  a  fraud  upon  the  voter  :  if  it  is  merely   a   clerical    omission 
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occuring  in  the  hurry  of  election  day,  still  the  voter  ought  not 
to  In«;e  his  vo^e,  much  less  upon  a  contest  be  subsequently  de- 
clared an  illegal  voter.  The  right  to  such  a  correction  is  recog- 
nized in  McCann  vs.  ShonkSA  L^^'  I^^S'  -^^^-QO  *i^d  in  Griffith's 
Ca««e  (9  Ibid.  211,  212) :  it  is  aNo  partially  recognized  in  Beam- 
ish'sCase  (7  Law  Times,  N.  S.  17),  and  is  sustained  by  analogy, 
{Mapes  vs.  Hicks,  Bright,  57.  Pottsville  vs.  Curry  32  Pa  443). 
But  I  am  not  authorized  to  speak  for  the  court  upon  this 
question  with  regard  to  which  we  do  not  altogether  agree. 
We  are  agreed,  however,  that  there  is  no  sufficient  evidence 
upon  which  to  allow  a  correction  of  affidavits  in  the  manner 
suggested,  nor  to  sustain  the  motion  if  we  were  satisfied  that 
it  was  otherwise  allowable.  The  evidence  should  have  been 
directed  to  specific  affidavits  and  not  left  in  broad  and  general 
allegations.  The  voters,  who  it  is  claimed  took  and  subscrib 
ed  the  affidavits  in  question,  should  have  been  called  and  their 
affidavits  identified  and  this  testimony  supplem.ented  by  the 
testimony  of  the  officers  before  whom  they  were  respectively 
.sworn  ;  or  the  oath  of  such  officers  alone  where  they  had  di3- 
tinct  and  positive  remembrance  of  the  transaction  might  be 
sufficient.  This  may  impose  somewhat  arduous  terms  upon 
■  the  party  seeking  to  sustain  such  votes,  but  we  think  that  no- 
thing less  than  it  will  do.  It  is  indeed  no  easy  thing  to  sup- 
ply the  equivalent  of  an  attestation  made  at  the  time.  The 
subsequent  identification  by  the  officer  of  the  voter  who 
takes  and  subscribes  the  oath  as  well  as  of  his  witness  may  be 
a  matter  of  considerable  difficulty.  They  appear  before  him 
for  the  time  and  then  mingle  in  the  mass  of  citize;is  and  the 
whole  transaction  interwoven  with  a  dozen  others  of  the.  same 
character  fades  away.  In  the  present  case  there  is  nothing  but 
the  testimony  of  the  election  officers  of  the  districts  named  in 
the  motion  in  general  terms,  that  they  required  of  every  person 
not  registered  such  an  affidavit  as  is  called  for  by  the  law. 
The  motion  must  fail,  if  for  no  other  reason,  because  it  is  not 
sustained  by  the  evidence.  But  there  is  also  another  difficulty, 
the  motion  does  not  .specify  what  voters'  affidavits  it  seeks  to 
have  corrected,  without  which  it  is  altogether  too  vague  and 
general.  The  importance  of  this  lies  in  this  consideration, 
tha.t  in  any  event  the  only  affidavits  entitled  to  be  thus  cor- 
rected are  those  which  are  perfect  in  every  other  respect  ex- 
cept only  that  the  jurat  is  not  signed.     To  properly  pass  upon 
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the  merits  of  the  motion  therefore  we  must   have  our  atten 
tion  called  to  certain  specific  affidavits. 

We  formally  dispose  of  the  motion  as  follows :  It  does 
not  appear  from  the  testimony  taken  by  the  examiners  as 
assumed  in  this  motion,  nor  can  we  find  as  a  fact,  that  any  cer- 
tain voters  or  their  witnesses  at  the  election  in  question  were 
severally  and  legally  sworn  to  affidavits  required  of  them  as 
non-registered  voters,  and  that  the  proper  election  officers 
failed  to  sign  the  jurat  thereof  by  the  omission  or  mistake  of 
said  officers,  nor  are  we  sufficiently  informed  by  said  motion 
to  what  particular  affidavits  or  what  particular  voters  it  is  in> 
tended  to  apply.     The  motion  is  therefore  overruled. 

Sixth  jnotion.  We  think  this  motion  is  entitled  to  prevail. 
The  ballots  have  been  offered  in  evidence  in  i^v^ry  election 
district,  and  are  now  before  us,  as  part  of  the  evidence  in  the 
case.  The  motion  merely  seeks  to  have  us  inspect  those  of  the 
Sixteenth  ward  of  Scranton,  and  to  correct  a  mistaken  count  if 
any  is  found  to  have  been  made  therein.  The  record  shows 
that  Mr.  Cusick  apparently  failed  to  receive  from  this  ward  by 
thirty-eight  votes  a*«many  as  the  other  candidates  upon  the 
same  ticket.  This  fact  is  supplemented  to  a  certain  extent  by 
the  testimony  of  Mr.  Schwartzkoff,  the  minority  in-^pector.  and 
while  it  is  true  that  he  is  nor  very  positi\re  or  clear  in  the  a-iser- 
tion  that  a  mistake  in  the  count  was  reallv  made,  there  is  enougrh 
not  only  to  move  our  discretion — within  whith  we  think  it 
largely  lies — but  also  to  warrant  us  in  making  the  recount 
which  is  requested.  No  doubt  the  correction  could  have  been 
made  at  the  time  the  returns  of  election  were  received  and 
computed  by  the  Common  Pleas  but  we  see  no  good  reason 
why  this  may  not  also  be  done  now.     The  motion  is  allowed. 

We  will  now  consider  the  contestant's  motions. 

Fir^t.  The  legal  principle  involved  in  the. first  motion 
can  not  be  questioned.  It  asks  us  to»declare  that  certain  per- 
sons who  voted  at  the  election  in  controversy  and  who  by 
the  report  of  the  examiners  had  not  paid  a  state  or  county  tax 
within  two  years  prior  thereto  and  not  less  than  a  nionth  be- 
fore the  same,  were  illegal  voters.  Except  so  far  as  we  have 
been  compelled  upon  an  examination  of  the  evidence  to  sus- 
tain exceptions  taken  by  the  respondent  to  the. findings  of 
fact  made  by  the  examiners  with  respect  toanyofthe  names  of 
voters  embodied  in  this  motion  and  thereupon  to  correct  such 


LACKAWANNA  JUKIST.  289 

findings  of  fact  and  to  strike  such  names  from  the  list  of  illegal 

voters  reported  by  the  examiners,  we  sustain  this  motion. 

Second,     The   second  motion  relates  to  those  persons  who 
voted  and  are  found  by  the  examiners  to  have   been  persons 

of  foreign   birth  and   not  naturalized,      We   sustain    the  mo- 

tion  in  the  same  term^  as  we  did  the  first  motion. 

Third.     The  third  motion  embraces  certain  voters  who  were 
found  by  the  examiners  not  to   have  been  of  legal  age.    Ex. 
cept   as  to   Michael  Craig,   of  the   Third   ward  of  Archbald 
who  is  shown  by  the  evidence  and  whom  we  find  as  a  fact  to 
have  been  of  legal  age,  we  sustain  the  motion. 

/^?«r/A.  The  fourth  motion  relates  to  certain  nonresident 
voters  returned  by  the  examiners,  and  is  sustained. 

Fifth,  This  motion  is  based  upon  the  eleventh  table  of  ille- 
gal voters  reported  by  the  examiners,  and  involves  certain 
cases  of  false  personation.  We  sustain  it  as  to  Patrick 
Healejf,  Third  ward.  Scranton.  and  James  Horan,  Carbondaie 
Township,  Northwest  District.  As  to  the  other  names  em- 
braced in  the  motion  the  evidence  does  not  sustain  the  find- 
ings of,  the  examiners.  It  is  not  suflicient  in  either  of  the 
other  cases  to  warrant  the  inference  that  the  person  whose 
name  is  found  on  the  voting  list  was  the  same  person  who 
testifi.id  that  he  did  not  vote  at  the  election  and  therefore 
not  enough  to  sustain  us  in  declaring  the  votes  illegal. 

Sixth.  This  motion  has  reference  to  certain  unregistered 
voters  who  filed  no  affidavits  whatever.  We  sustain  it  with 
the  same  exception  noted  with  regard  to  the  first  motion. 

Seventh.  This  motion  is  not  sustained  by  the  report  of 
the  examiners  nor  by  the  facts  in  the  case.  It  is  based  upon 
only  a  part  of  what  they  report.  They  do  indeed  find  that  the 
persons  whose  names  are  embodied  in  this  motion  were  not  reg- 
istered by  the  same  name  which  appears  upon  the  voting  list, 
but  they  also  find  and  report  names  upon  the  registry  list  so 
similar  in  a  large  number  of  instances  as  to  warrant  the  one 
being  considered  and  taken,  upon  the  principle  of  idem  sonans, 
as  a  sufficient  registry  of  the  other.  No  doubt  as  to  some  of 
these  names  there  is  no  such  similarity  or  correspondence  and 
as  to  these  the  motion  might  be  well  taken.  But  we  must 
dispose  of  it  as  a  whole  in  the  form  in  which  it  is  brought  be- 
fore us,  and  as  sucji  it  is  refused. 

Eighth^  ninthy  tenth  and  eleventh.     These  motions  relate 
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to  certain  unregistered  voters  who  attempted  to  swear  in  their 
votes,  but  their  affidavits  are  not  found  to  be  sufficient,  being 
reported  by  the  examiners  under  their  first,  second,  third  and 
fourth  ciases  of  defective  affidavwts.     Each  motion  is  sustained. 

Twelfth,  This  motion  is  based  upon  the  5th  class  of  de- 
fective affidavits  reported  by  the  examiners.  The  defect  in 
this  class  as  stated  consists  in  the  failure  of  the  voter's  witness 
to  "state  the  particular  place  where  the  voter  has  resided  for 
two  months  preceding  the  said  election.'*  But  in  this  finding 
the  examiners  are  not  entirely  within  the  statute.  The  latter 
requires  that  the  affidavit  of  the  witness  "shall  define  clearly 
where  the  residence  is"  of  the  person  claiming  the  right-  to 
vote.  We  hesitate  to  declare  as  this  motion  as  it  stands  re- 
quires us,  that  the  two  are  the  same.  But  upon  an  examina- 
tion of  the  evidence  we  find  as  a  fact  that  each  one  of  the 
persons  named  in  this  motion  was  not  registered  and  failed  to 
file  an  affidavit  in  conformity  with  the  registry  Act  of  30th 
January,  1874,  before  being  admitted  to  vote,  for  the  reason 
that  the  affidavit  of  the  voter's  witness  in  each  case  did  not 
clearly  define  where  was  the  residence  of  such  voter.  Upon 
this  finding  we  grant  the  motion,  but  not  upon  the  reason 
assigned  in  the  motion. 

Thirteenth^  f our teenthy  fifteenth,  sixteenth,  se^renteeutfi,  eigh' 
teenth,  nineteenth,  twentieth,  tmenty  first  and  tzuenty-seeond. 
These  motions  relate  to  certain  unregistered  voters  who  filed 
affidavits  found  to  be  defective  and  respectively  classified  in 
the  examiners  report  as  classes  sixth,  sn>enth,  eighth,  ninths 
tenth,  eleventh,  twelfth,  thirteenth,  fourteenth  and-  fifteenth. 
Each  motion  is  sustained. 

Twenty -third.  This  motion  is  directed  to  certain  persons 
who  were  admitted  to  vote  without  being  registered  and 
without  filing  any  affidavit  except  that  of  a  witness  as  to 
their  residence.  Of  course  the  votes  are  illegal  and  the 
motion  must  prevail. 

Txventy  fourth.  This  motion  we  can  not  allow.  It  pur- 
ports to  be  based  upon  a  special  report  upon  certain  voters 
made  by  Mr.  Albro  one  of  the  examiners,  but  not  concurred 
in  by  Mr.  Duggan  the  other  examiner.  We  have  examined 
the  evidence  touching  the  persons  named  in  this  report  and 
as  to  some  of  them  we  agree  with  Mr.  Albro  that  they  were 
not  qualified  voters.     But  as  to  the  others,  we  can  not  either  in 
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matter  of  fact  or  of  law  agree  with  him.  It  would  be  error 
therefore  to  allow  the  motion  as  it  stands.  But  more  than 
this,  there  ought  to  be  something  more  put  into  the  motion 
than  a  mere  reference  to  the  report  of  Mr.  Albro.  All  these 
motions  are  intended  to  make  a  record  like  bills  of  excep- 
tions in  other  cases.  They  must  therefore  be  complete  in 
themselves,  and  present  some  definite  point  for  our  ruling. 
The  present  motion  is  refused  as  not  being  in  such  form  that 
we  can  otherwise  dispose  of  it.  It  does  not  present  any  ques- 
tion of  law  based  upon  stated  facts,  but  merely  refers  to  the 
special  report  of  Mr.  Albro  one  of  the  examiners  with  whose 
conclusions  of  fact  we  only  partially  agree. 

Tivcnty-fifth,  Thisrelates  to  the  affidavits  of  the  Fifteenth 
ward,  Scranton,  sealed  up  in  the  ballot  box  instead  of  being 
returned  to  the  prothonotary's  office.  In  accordance  with 
what  we  have  said  upon  this  subject  in  connection  with  the 
respondent's  third  motion,  the  present  motion  is  allowed. 

Twenty-sixth.  This  touches  the  question  of  a  recount  of 
the  ballots  in  the  Sixteenth  ward,  and  asks  us  to  strike  out  the 
evidence  of  Mr.  SwartzkopfT,  the  minority  inspector,  with  re- 
gard to  a  supposed  mistake  in  the  original  count.  We  have 
already  disposed  of  the  matter  in  answer  to  the  respondent's 
sixth  motion.     The  motion  is  therefore  refused. 

Twenty-seventh,  This  is  a  counterpart  of  respondent's 
fifth  motion.  For  the  reasons  given  in  response  to  that  mo- 
tion, this  motion  is  allowed. 

It  would  be  next  in  order  to  consider  the  exceptions  to 
the  report  of  the  examiners  filed  by  the  respective  parties  : 
TJie  respondent  has  twenty  two.  The  contestants  have  with- 
drawn all  but  three.  Nearly  every  one  of  these  embraces 
the  names  of  a  large  number  of  voters,  and  in  one  or  two 
of  the  respondent's  exceptions  they  run  into  the  hundreds. 
It  would  serve  no  useful  purpose  to  embody  in  this  opinion 
the  detail  of  our  rulings  upon  these  exceptions.  The  prin- 
ciples of  law  which  have  guided  us  are  stated  above  ;  a  dis- 
cussion of  the  evidence  relating  to  each  individual  voter 
would  swell  this  opinion  to  inordinate  proportions.  The 
formal  disposition  which  we  have  made  of  the  several  excep- 
tions on  both  sides  will  therefore  be  found  in  certain  orders 
which  we  file  herewij;]i,  and  r.o  further  comment  will  be  made 
upon  ihcm  here. 
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The  final  steps  in  the  case  are  thus  reached  :  From  the 
report  of  the  examiners  and  the  exceptions  thereto  we  have 
determined  who,  in  matter  of  fact,  voted  illegally  at  the  elec- 
tion in  controversy,  and  aft«r  an  inspection  of  the  corres- 
ponding ballots  produced  from  the  ballot  boxes,  we  have  de- 
ducted the  same  from  the  respective  candidates  for  whom 
they  were  cast.  We  embody  these  results  in  the  following 
findings. 

And  now  January  6th,  1890,  after  having  duly  considered 
the  evidence  reported  by  the  examiners,  the  motions  made  by 
the  contestants  and  the  respondents,  and  the  exceptions  taken 
by  ^id  parties  to  the  report  of  the  said  examiners,  we  find 
therefrom,  and  from  the  evidence  in  the  case,  that  at  the 
general  election  held  in  the  county  of  Lackawanna  on  the 
6th  day  of  November,  A.  D.  1888,  10,087  votes  were  cast 
and  computed  for  the  respondent,  Owen  Cusick,  for  the 
office  of  Clerk  of  the  Courts;  9.990,  for  contestant  John  H. 
Thomas,  for  the  same  office,  and  1,109  ^^^  A.  F.  Gebhart.  We 
further  find  that  a  Urge  number  of  said  votes  were  cast  by 
persons  who  were  not  qualified  to  vote  at  said  election,  either 
by  the  reason  of  non-payment  of  taxes,  alienage,  non  residence 
non-age,  or  because  of  not  being  registered  and  filing  no  affi- 
davit or  no  suflRcient  affidavit  before  being  admitted  to  vote. 
The  following  schedule  gives  the  names  of  such  persons,  the 
district  in  which  they  voted,  and  the  number  of  the  ballot  of 
each  of  the  same,  and  we  hereby  declare  that  the  said  ballots 
were  illegally  cast,  and  improperly  counted  for  the  candidates 
for  whom  they  were  respectively  cast  and  counted,  and  should 
be  deducted  from  the  total  number  of  votes  returned  for  each 
of  said  candidates. 

[For  schedule  of  illegal  voters  see  file.] 

Upon  an  examination  of  the  ballots  cast  by  the  said  illegal 
voters  we  find  that  1, 028  thereof  were  cast  for  the  respondent, 
Owen  Cusick,  and  774  thereof  for  the  said  John  H.  Thomas,  and 
57  thereof  for  the  said  A.  F.  Gebhart.  We  also  find  upon  a 
recount  of  the  ballots  cast  for  Owen  Cusick  in  the  Sixteenth 
ward  of  the  City  of  Scranton,  that  said  Cusick  received  238 
votes,  instead  of  204  as  returned  by  the  election  board,  and  that 
the  said  John  H.  Thomas,  received  362  votes  instead  of  360  as 
returne<l   by  the  said  board,  which  additional  votes  are  to  be 
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added  to  the  total  votes  returned  and  computed  Jor  said  can 
didatesat  said  election. 

Deducting  the  said  illegal  votes  fn^nn  the  number  of  voies 
returned  and  computed  or  to  be  computed  for  the  said  candi- 
dates respectively,  we  arrive  at  the  following  result. 

Returned  for  Owen   Cusick     .  .  .     10,087 

Additional  votes  in  Sixteenth  ward  .  34      10,121 

Deduct   illegal   votes  cast  for  same.  .  1,028 

Number  of  legal  votes  to  which  the  said 

Owen  Cusick  is  entitled         .  .         '  9i093 

Returned  for  John  H.  Thomas  .  .      9.9QO 

Additional  votes  in  Sixteenth  ward  2        9i992 

Deduct  illegal  votes  cast  for  same      .  .  774 

Number  of  legal  votes  to  which  the  said 

John  H.  Thomas,  is  entitled  .  .  9,218 

Returned  for   A.    F.  Gebhart       .  .  t.ioq 

Deduct  illegal  votes  cast  for  same       .  .  57 

Number  of  legal  votes  to  which   said 

A.  F.  Gebhart  is  entitled    ...  i  052 

We  find  as  the  result  that  the  said  John  H.  Thomas 
received  the  greatest  number  of  legal  votes  cast  at  the  said 
election,  and  125  rotes  more  than  the  respondent,  Owen 
Cusick,  and  that  the  said  John  H.  Thomas  was  duly  elected 
to  the  said  office  of  Clerk  of  the  Courts  of  Lackawanna 
County,  and  is  therefore  entitled  to  the  same. 

Let  a  decree  be  drawn  in  accordance  with  this  opinion. 


In  Re  :  Road  in  Benton  Township. 
{Quarter  Sessions  <ff  Lackawanna  County,  March  2^,  iSpo.) 

ROAD   LAW— ACT   24  FEBRUARY,    1825 — DUTIES    OF   VIEWERS. 

Notioe  given  bj  road  rlewers  of  the  time  and  place  of  their  meeting  should  be 
signed  bj  them.    Notices  signed  "By  order  of  the  viewers"  are  not  snlBcient. 

The  Act  24  Februarj,  1845  makes  it  the  dutj  of  the  viewers  to  endeavor  U* 
obtain  releasaa  for  all  claims  for  daiuages  from  the  persons  through  whose  lands 
the  road  may  be  located  and  where  the  report  falls  to  show  that  the  viewers  havn 
performed  their  full  duty  in  this  regard,  it  will  not  be  confirmed. 

Where  the  viewers  directed  in  their  report  that  ^'cattle  pachs*^  should  be  built 
across  the  proposed  road  at  convenient  points  on  the  Isnd  of  ccrtJiin  of  the  sdjoin. 
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iiig  owners,  but  without  describing  what    was  meant  by  the  term  "cattle  i>ath>** 

i»r  their  method  of   construction,     //Wf/,  that  the  report  waft,  in  this  i'«fipect,  too 

vague  and  indefinite. 

Quere^  whether  viewers  have  the  right  to  direct  the  conivtruction  of  "cattle  path-t.^ 
Ic  is  desirable  practice  for  the  viewers  to  give  their  opiuion  in  their  report,  as 

to  whether  the  amount  of  damages  assessed  is  loich  that  the  public  interest  will  lie 

subserved  by  its  payment  and  the  opening  of  che  roail. 

Petition  for  road  in  Benton  Township.  No.  184,  April 
Session,  1889. 

Exceptions  to  report  of  viewers. 

A.  A,  Chase ^  for  exceptions. 

W,  Maclay,  contra. 

Archbald.  p.  J.  The  exceptions  taken  to  the  report  of 
the  viewers  are  by  Joseph  Chace,  a  land  owner  through  whose 
property  the  road  is  in  part  laid.  We  will  dispose  of  them  in 
their  order. 

I.  The  Act  of  24  F*eb  ,1845,  which  applies  to  this  county,  di. 
rects  that  the  viewers  before  proceeding  to  make  their  view  shall 
give  public  notice  by  at.  least  three  advertisements  put  up  in 
the  vicinity  of  the  contemplated  route  of  such  road  of  the 
time  and  place  where  they  will  meet  for  the  purpose  of  mak- 
ing such  view,  at  least  five  days  before  such  meeting.  This  is 
a  somewhat  meagre  provision  for  notice  to  a  person' whose  land 
may  be  taken  by  the  laying  out  of  the  road,  and  is  much  less 
than  that  required  by  the  general  road  law  under  which  a  per- 
sonal notice  must  be  given.  i^Neeld's  Road  i  Pa.  355.  Boyer's 
Road  17  Pd.  257.  Cent.  R.  R.  Appeal.  102  Pa.  38.)  It  js  our 
duty  therefore  to  see  that  it  is  faithfully  followed.  The  view- 
ers  report  that  they  put  up  the  advertisements  called  for  by  the 
y\ct,  but  it  is  claimed  that  the  written  notices  which  were  post-" 
ed  were  not  signed  by  them,  and  were  therefore  insufficient. 
Two  of  these  are  produced  and  are  found  simply  subscribed  • 
with  the  words  **Hy  order  of  the  viewers."  The  natural  au- 
thentication of  a  notice  of  this  character  would  be  by  the  sig 
natures  of  the  viewers  appended  to  it,  if  it  were  a  written 
notice,  or  printed,  by  their  names  appearing  in  type  at  the  foot 
of  it.  The  subscription  here  found,  **By  order  of  the  viewers," 
would  give  no  one  any  assurance  of  its  actually  being  a  notice 
eminating  from  them  :  it  might  be  authentic  and  it  might  not. 
It  is  true  that  their  names  arc  recited  in  the  body  of  the 
notice,  but  without  their  signatures,  how  could  anyone  be  cer- 
tain it  might  not  be  the  unauthorized  work  of  some  busybody? 
We  nuist  remember  that  this  is  intended  bv  the  law  as   a    for- 
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mal  notice  to  all  parties  interested  in  the  view,  ^nd  takes  the 
place  under  our  statute  of  a  personal  notification.  It  should 
therefore  be  put  into  such  form  that  no  one  can  hesitate  about 
it.  or  doubt  its  validity.  The  present  notice  does  not  meet 
this  requirement,  and  as  the  exceptant  had  no  actual  notice  of 
the  view  he  was  not  bound  by  it. 

2.  It  is  made  the  distinct  duty  of  the  viewers  to  endeav- 
or  to  obtain  releases  for  all  claims  for  damages  from  the  per- 
sons through  whose  lands  the  road  may  be  located.  In  the 
present  instance  the  viewers  do  not  report  whether  they  made 
this  endeavor  or  not,  but  there  is  evidence  to  Show  that  there 
was  a  general  request  at  the  view  for  those  who  were  willing 
to  release  their  damages  to  make  that  fact  known.  This  omis- 
sion  in  the  report  might  be  cured  therefore  by  referring  it  back 
to  the  viewers  for  correction,  if  we  could  be  sure  that  all  the 
parties  damaged  heard  the  announcement  referred  to.  But 
certain  it  is  that  Mr.  Chace  who  was  not  present  at  the  view, 
did  not  hear  it,  and  we  can  not  tell  of  those  who  were  there, 
who  heard  it  and  who  did  not.  This  can  not  be  regarded  as  a 
full  performance  by  the  viewers  of  their  duty.  They  should 
make  direct  endeavor  with  each  person  entitled  to  damages 
to  have  him  give  a  release,  or  at  least  find  out  from  each 
whether  or  not  he  is  willing  to  do  so.  Had  they  made  this 
effort  in  the  present  case,  they  would  have  found  that  Mr. 
Chace  was  not  at  the  view,  and  had  no  notice  of  it  ;  and  it  is 
possible  that  some  to  whom  damages  are  now  given  would 
have  released  them  in  whole  or  in  part,  if  personally  appealed 
to,  when  they  would  not  feel  called  upon  to  respond  to  the 
general  request  which  was  made.  The  damages  awarded  arc 
large  and  may  stand  seriously  in  the  way  of  the  ultimate  open- 
ing of  the  ro'.J.  Without  being  satisfied,  that  the  viewers 
have  done  all  that  is  required  of  them  in  this  regard,  we  can 
not  well  confirm  their  report.  It  may  be  that  the  exceptant 
is  not  in  a  position  to  urge  this  objection,  but  even  without 
our  attention  being  thus  called  to  the  subject  it  would  be  in- 
cumbent upon  us  to  see  that  the  viewers  had  fully  performed 
their  duty. 

3  As  part  of  their  report  the  viewers  direct  that  "cattle 
paths*'  are  to  be  built  across  the  road  at  convenient  points  on 
the  land  of  certain  of  the  adjoining  owners.  It  is  not  for  us 
now    to  deci  ic  hou*  fnr  the  manner    in  which  a  road  shall    be 
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constructed  can  be  prescribed  by  the  viewers  who  lay  it  out. 
But  in  any  event,  what  they  are  called  upon  to  lay  out,  is  an 
ordinary  country  road,  and  anything  beyond  that  certainly 
falls  without  their  province.  The  depositions  show  us  that 
these  cattle  paths  are  underground  ways  passing  from  one 
side  of  the  road  to  the  other  to  allow  cattle  to  go  from  the 
fields  on  one  side  to  those  on  the  other  without  having  to  go 
upon  the  highway.  Such  an  arrangement  would  no  doubt  be 
of  great  accomodation  to  one  whose  pasture  was  cut  in  two  by 
the  laying  out  of  the  road.  But  docs  this  come  within  the  or- 
dinary construction  of  our  country  roads?  I  shall  not  profess 
to  be  fully  enlightened  upon  this  subject,  but  so  far  as  my  own 
experience  and  that  of  my  brethern  goes,  we  know  of  no  road 
laid  out  in  this  way  and  before  we  could  sanction  this  direction 
of  the  viewers  we  would  have  to  be  better  satisfied  than  we 
now  are  of  its  propriety. 

But  more  than  this  the  viewers  do  not  designate,  except 
in  one  instance,  how  these  cattle  paths  are  to  be  built  or  where 
they  are  to  be  located.  If  the  viewers  are  to  deal  with  the 
question  at  all,  they  should  be  definite.  To  say  that  cattle 
paths  are  to  be  located  at  convenient  points  on  the  line  of  the 
road  on  the  lands  of  the  parties  named,  can  give  very  little  idea 
to  any  one  interested  as  to  what  may  be  their  character,  or 
where  they  are  to  be.  Suppose  the  supervisors  in  constructing 
the  road  find  no  convenient  places,  except  by  tunnelling  under 
the  road  or  raising  it  upon  a  causeway  or  building  an  over 
hejid  bridge  with  inclined  approaches,  must  they  undertake 
these  expensive  feats  of  engineering?  It  is  manifest  that  to 
enable  any  one  to  judge  of  the  propriety  or  expense  of  these 
recommendations  of  the  viewers,  something  more  definite 
than  we  have  should  be  given. 

4.  The  necessity  of  the  road  is  an  open  question  upon 
which  we  will  not  now  pass.  But  we  call  attention  to  the 
fact  that  we  have  nothing  upon  this  record  to  show  us  wheth- 
er the  amount  of  damages  assessed  is  such,  that  the  public  in- 
terest will  be  so  far  subserved  by  their  payment,  and  the  open- 
ing of  road  as  to  warrant  us  in  putting  them  upon  the  county. 
If  not  satisfied  upon  this  point  it  is  our  duty  to  withhold  con- 
firmation until  they  are  paid  by  the  petitioners.  (Act  24  Feb. 
1845  ^  4).  Accocding  to  the  practice  recommended  in  Road  in 
Covington  ( I     Wilcox     121),     the    viewers   should   give  their 
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opinion  upon  this  question  in  their  report.     If  another  view 
is  had  this  should  be  observed. 

5.  The  charge  that  the  viewers  were  entertained  is  not 
made  out.  They  paid  for  what  was  furnished  them,  and  it  was 
inconvenient  to  go  elsewhere  for  accommodation  than  they 
did. 

6.  This  exception  is  virtually  disposed  of  in  what  is  said 
in  connection  with  the  first  and  second  exceptions. 

All  the  exceptions  are  sustained  except  the  fourth  and 
fifth,  and  the  repoi-t  of  the  viewers  is  set  aside. 


The   Grassy   Island  Coal  Company  vs.  The  Hillside 

Coal  and  Iron  Company. 

{Common  Pleas  of  Lackawanna  County^  Sitting  in  Equity^  March 

8th,  i8go.) 

forfeiture  of  mine  lease. 

The  court  will  uot  g^nt  au  injunction  restraining^he  forfeiture  of  a  Icaae 
where  a  forfeiture  without  cause  would  be  illegal  and  of  no  effect  and  where,  by 
it«  terms,  the  party  has  the  J  contract ;  right  to  declare  the  lease  at  an  end  for  a 
sulB  c!ent  c(  uie. 

As  a  general  rule  injunctions  will  not  be  granted  to  restrain  the  eommisrton 
(if  a  mere  trespass  to  real  estate. 

In  regard  to  mining  property^  however,  where  the  injury  goes  to  the  desr 
tructioii  or  carrying  away  of  the  minerals,  which  oonstitnte  the  chief  value  of  the 
property,  an  injunction  may  be  granted. 

If  the  defendant  is  out  of  possession  and  enters  'or  threatens  to  enter  upon 
lauds  in  the  possession  of  the  plaintiff  to  commit  acts  in  tbe  nature  of  waste,  equity 
ist  more  ready  to  interfere. 

Yet  where  the  defendant  acts  or  proposes  to  act  under  kq.  assertion  of  right, 
tb:*  court  must  be  convinced  that  the  property  is  in  jeopardy  and  that  the  threaten- 
ed miftcbief  ought  to  be  prevented  until  the  title  be  ascertained,  before  it  will  in- 
terfere. 

Injunction.     No.  3,  Nover^iber  Term,  1889. 

Rule  to  show  cause  why  the  injunction  heretofore  granted 
should  not  be  continued. 

C,  H.    Welles,  J,  A,  Davis,  for  plaintiffs. 
Willard  &  Warren,  for  defendants. 

(iu.VSTKk,  J.  Upon  the  argument  of  this  rule  1  was  vir- 
tually asked  by  counsel  for  plaintiffs  to  pass  upon  the  differ- 
ent   matters  in    dispute   between    the  parties  as   fully  as   we 
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shall  be  obliged  to  pass  on  them  when  the  case  comes  before 
us  on  final  hearing.  I  do  not  see  how  such  action  on  my  part 
would  serve  any  good  purpose  and  it  is  easily  to  be  seen  how 
the  rights  of  the  respective  parties  might  be  pr^udged  there- 
by. I  shall  therefore  confine  myself  strictly  to  the  questions 
involved  fn  the  rule. 

The  present  injunction  restrains  the  defendants,  ist» 
from  forfeiting  a  certain  lease  from  the  defendants  to  the 
plaintiffs  of  all  the  coal  in  or  under  certain  tracts  of  lands  in 
the  Borough  of  Winton  in  this  county,  together  with  so  much 
of  the  surface  thereof  as  may  be  necessary  for  mining  pur- 
poses, 2nd  from  in  any  way  interfering  with  the  plaintiffs,  its 
agents  fete,  in  the  mining,  working  or  carrying  on  the  business 
of  mining  on  said  tracts  of  land,  and  3d,  from  taking  possess* 
ion  of  the  mines,  coal  and  surface  described  in  the  lease  and 
bill  of  complaint. 

To  reach  a  proper  understanding  of  the  controversy  be- 
tween the  parties  it  is  necessary  to  refer  to  some  of  the  cov- 
;:nants  entered  into  by  the  plaintiffs  in  the  lease  described  in 
the  injunction.  They  covenant  at  their  own  proper  cost  and 
expense,  without  delay  to  open  up,  mine  and  prepare  the  coal 
under  said  land  and  to  furnish  and  provide  the  necessary 
shafts,  breakers,  machinery,  stock,  tools  and  all  other  appli* 
ances  and  plant  for  so  doing  and  to  mine  the  coal  in  all  the 
viens  which  are  of  workable  thickness  and  to  pay  for  said  coal 
the  {irices  and  amounts  s(>ecifiecl.  There  are  many  other  cov- 
enants among  which  are  the  following: 

"Fourth,  That  they  will  ship  all  coal  mined  under  this 
lease  by  way  of  the  New  York,  Lake  Erie  &  Western  Rail- 
road to  market,  east  or  west,  as  thev  shall  find  demand  for 
the  coal.'* 

"Eleventh,  This  agreement  shall  not  be  assigned,  trans- 
ferred or  sublet  to  any  j>erson  or  persons  without  the  written 

a 

consent  of  the  said  party  of  the  first  part." 

"Twelfth.  In  casef  of  a  failure  on  the  jxirt  of  the  said 
party  of  the  second  p>art  to  comply  with  any  of  the  conditions 
or  covenants  herein  set  forth  to  be  by  them  kept  and  peform- 
cd,  or  if  they  shall  fail  or  refuse  to  have  all  the  improvements 
hereunder  made  and  erected,  or  if  at  any  time  they  shall  re- 
fuse to  pay  the.  sum. due  for  royalty,  as  aforesaid,  for  the  space 
•of  thirty  days  after  such  sum  or  sums  shall  have  become  due. 
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this  agreement  shall  forthwith  and  absolutely  cease  and  be 
determined  and  the  said  party  of  the  first  part  may  resume 
ihe  possession  of  the  premises  hereby  demised  with  the  appur. 
tenances  by  legal  process,  or  summarily  and  without  legal 
process,  at  its  option.*^ 

The  defendant  alleges  that  the  plaintifTs  have  attempted 
to  assign  or  have  assigned  the  lease;  that  they  have  secured 
contracts  for  the  shipment  of  their  coal  and  have  shipped  coal 
over  other  lines  than  those  of  the  New  York,  Lake  Erie  and 
Western  Railroad  system ;  that  they  have  entered  into  a  con- 
tract with  the  New  York,  Ontario  and  Western  Railroad 
Company  for  the  shipment  of  a  portion  of  their  tonnage,  that 
these  acts  are  in  violation  of  the  contract  and  constitute  a 
forfeiture  of  the  estate;  and  they  have  served  notice  on  the 
plaintiffs  that  the  said  lease  has  ceased  and  absolutely  deter- 
mined, and  that  under  the  provisions  of  the  twelfth  clause 
above  quoted,  and  by  virtue  of  all  other  powers  in  said  instru- 
ment contained,  and  thereto  enabling  the  lessor,  they  are 
required  to  deliver  possession  of  said  premises  with  the  ap- 
purtenances, and  that  such  possession  would  be  forthwith  re- 
sumed by  the  lessors. 

The  plaintifTs  deny  that  they  have  done  any  of  the  things 
alleged  against  them  and  charge  in  their  bill  that  the  defen- 
dant has  attempted  and  is  still  attempting  to  render  the  estate 
in  the  lands  and  tenements  mentioned,  and  their  capital  stock 
valueless  and  that  the  defendants  threaten  to  interfere  with 
their  leasehold    estate  and  to  take  forcible  possession 

I  have  carefully  examined  the  bill  and  affidavits  before 
me  and  do  not  see  my  way  clear  to  sustaining  that  part  of 
the  injunction  which  restrains  the  forfeiture  of  the  lease.  It 
cannot  be  forfeited  without  cause  and  for  sufficient  cause  the 
defendant  has  the  contract  right,  to  insist  upon  its  being  at 
an  end.  So  far  as  any  cloud  can  be  cast  on  the  rights  of  the 
plaintifTs  it  has  already  been  done  by  the  unequivocal 
notice  given  by  Mr.  Hines.  But  whatever  notice  is  given  or 
may  be  given,  the  agreement  ceases  and  is  determined  only  in 
case  of  a  failure  on  the  part  of  the  plaintifTs  to  comply  with 
any  of  the  valid  conditions  or  covenants  thereii  set  forth  to  be 
by  them  kept  and  performed,  or.  if  they  shall  fail  or  refuse  to 
have  all  the  improvements  made  and  erected  or  if  at  any 
time  they  shall  refuse  to  pav  the  sum  due  for  royalty  for  the 
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space  of  thirty  days.  In  case  of  such  failure  or  refusal  of  the 
plaintiff  it  is  optional  with  the  defendant  whether  the  agree- 
ment shall  cease  and  be  determined  or  not,  and  until  there  is 
such  failure  or  refusal  all  declarations  of  forfeiture  are  without 
reason  and  of  no  effect. 

The  question  to  be  determined  is  therefore  narrowed 
down  to  whether  the  evidence  presents  such  a  case  of  threat- 
ened waste  and  trespass  as  ought  to  be  restrained  by  injunc- 
tion. As  a  general  rule  injunctions  will  not  be  granted  to.  res- 
train the  commission  of  mere  trespass  to  real  estate.  In  the 
case  of  mining  property,  however,  greater  latitude  is  allowed 
since  the  injury  goes  to  the  immediate  destruction  of  the 
minerals  which  constitute  the  chief  value  of  this  species  of 
property.  The  question  of  possession  is  also  of  some  impor- 
tance. Injunctions  are  not  often  granted  a  defendant  in  pos- 
session, yet  they  are  not  always  denied.  If  the  defendant  is 
out  of  possession  and  enters  or  threatens  to  enter  upon  lands 
in  possession  of  the  plaintiff  to  commit  acts  in  the  nature  of 
waste,  equity  is  more  ready  to  interfere.  While  it  is  not  in  every 
case  an  insuperable  bar  to  an  injunction  that  the  defendant 
claims  title  and  disputes  the  plaintiff's  right,  yet  when  a  de- 
fendant acts  or  proposes  to  act  under  an  assertion  of  right,  it 
mu.st  be  a  peculiar  case  which  will  justify  an  injunction 
against  his  doing  that  which,  if  he  be  the  real  owner  would  be 
the  legitimate  exercise  of  a  right.  The  court  must  judge 
whether  the  circumstances  of  the  case  make  it  necessary  to 
interfere.  What  the  peculiar  circumstances  must  be  it  is  im- 
possible to  define,  {Mttnsoti  vs.  Trycn  6  Phil*.  R.  395  ;  Leinin- 
ger's  Appeal  106  Pa.,  St.  398.)  In  Munson  vs.  Tryon^  supra ^ 
Justice  Strong  says  that  they  will  differ  in  each  case.  "Doubt 
in  the  mind  of  the  judge  whether  a  defendant  i)»  not  trans- 
gressing the  right  claimed  by  him  seems  to  be  one.  Attemp- 
ting collusion  with  the  tenants  of  the  plaintiff  is  another.  In- 
ability on  the  part  of  the  plaintiff  to  resort  to  law  is  another. 
Whatever  will  satisfy  a  court  that  the  threatened  mischief 
ought  to  be  prevented  until  the  title  be  ascertained,  warrants 
interference  to  prevent  destruction  -of  the  subject  of  dispute 
until  the  controversy  be  determined.*' 

The  plaintiffs  went  into  possession  under  the  defendants 
and,  in  compliance  with  their  covenant,  opened  up  the  coal 
;ii\d  provided  the  necessary  breaker,  machinery  and  plant    fov 
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mining  and  preparing  it,  and  are  now  ii?  actual  possession  of 
the  premises.  Mr.  Langdon  swears  that  their  plant  is  worth 
half  a  million  of  dollars.  If  the  defendants  enter  and  take 
possession  waste  is  i-nevitable.  Plaintiffs'  breaker  i..  situated 
•near  but  not  on  the  premises  described  in  the  lease  and  if  cut 
pit  from  it  will  be  practically  useless.  The  defendants  claim 
the  right  to  resume  possession  on  the  ground  that  the  plain- 
tiffs have  failed  and  refused  to  keep  their  covenants  but  an  ex- 
amination of  the  affidavits  filed  fails  to  reveal  any  substantial 
proof  of  their  claim.  The  allegations  that  the  plaintiffs  had 
assigned  .the  lease  and  shipped  coal  by  other  than  the  stipu- 
lated way  are  all  based  on  information  and  belief — mere  hear- 
say, while  they  are  positively  denied  by  the  affidavits.  Such 
being  the  evidence  I  need  not  inquire  whether  any  of  the 
covenants  mentioned  are  in  restraint  of  alienation. 

The  allegation  that  the  defendants  intend  to  take  forciUle 
possession  is  sustained  by  only  a  scintilla  of  evidence  and  is 
positively  denied  by  the  affidavit  of  Mr.  Hines,  but  the  un- 
contradicted affidavits  of  A-  R.  White,  Elmer  Collins,  James 
J.  Kelly,  William  Kennedy,  John  E.  Kelly  and  Robert  Oliver 
leave  no  escape  from  the  conclusion  that  the  defendant  at- 
tempted by  collusion  with  the  employes  of  the  plaintiffs*  to- 
obtain  possession  of  the  mines  and  to  work  thenv. 

It  is  to  be  further  observed  that  the  plaintiffs,  being  in 
possession,  cannot  resort  to  law  untif  they  have  been  actually 
injured.  The  defendants,  on  the  contrary,  are  out  of  posses- 
sion and  can  bring  an  action  at  law  to  test  their  right  to  re- 
sume possession,  and  during  its  pendency  prevent  acts  of 
waste  or  destruction  being  done  by  the  plaintiffs.  Counsel  for 
the  defendant  seemed  to  be  of  the  opinion  that  the  injunc 
tion  restrained  them  from  bringing  an  action  of  ejectment  but 
the  learned  judge  who  granted  it  assures  me  that  such  was 
not  his  understanding  of  it.  To  avoid  any  misunderstanding 
about  it    I  will  make  a  proper  order. 

Now  March  3,  1890,  so  far  as  the  injunction  heretofore 
granted  restrains  the  said  Hillside  Coal  and  Iron  Company, 
its  agents,  servants  and  employes  from  forfeiting  the  said  lease 
of  June  14,  1887,  or  from  bringing  an  action  at  law  the  same 
is  dissolved.  As  to  the  balance  of  said  injunction  the  rule  is 
made  absolute  and  the  injunction  restraining  said  defendants 
its  agents,  servants  and  employes  from  in  any  way  interfering 
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with  the  said  plaintiffs,  its  agents,  servants  and  employes  in 
the  mining,  working  and  carrying  on  the  business  of  mining 
on  all  those  certain  tracts  of  land  situate  in  the  Borough  of 
Winton,  County  of  Lackawanna,  in  the  warrantee  names  of 
Thomas  and  Benjamin  Bell,  or  the  surface  of  said  tracts  used 
by  plaintiffs  for  necessary  and  legitimate  mining  purposes, 
as  in  said  lease  of  June  14,  1887,  described  and  from  taking 
possession  of  the  mines,  coal  and  surface  in  paragraph  second 
of  the  prayer  in  said  bill  mentioned  and  described  and  in  said 
lease  of  June  14,  1887,  fully  set  forth  and  described,  is  hereby 
continued  until  the  defendant  shall  maintain  their  alleged 
rights  to  the  property  in  dispute  by  action  at  law,  01  until 
otherwise  ordered. 


McDonald  vs.  Jodrey. 
{Common  Pleas  of  Lackawanna  County,  March  2^,  i8go,) 

LIABILITY    FOR   THE    DEPREDATIONS  OF   ANIMALS. 

Where  an  Alderman's  record  stated  the  plaiutiflTs  action  to  be  for  damages 
"by  reason  of  the  defendant's  cat  coming  upon  the  plaiiicifiTs  premises  and  killing 
a  canary  bird  belonging  to  the  plaintiff,"  it  was  held,  upon  certiorai,  that  the  record 
tlid  not  set  forth  a  snflScient  cause  of  action. 

The  owner  of  a  domestic  animal  is  not  responsible  for  every  depredation 
which  it  may  commit;  he  is,  as  a  rule,  only  liable  for  the  results  of  its  known 
mischievous  tendencies. 

The  owner  of  a  cat,  which  baa  no  known  inincblevous  tendencies  other  tbaii 
Huch  as  ordinarily  belong  to  its  species,  is  not  liable  for  any  damage  which  it  may 
commit. 

Certiorari.     No.  5^7,  June  Term,  [889. 
F.  L.  Hitchcock y  for  plaintiff  in  error. 
C.  H.  Sopcr,  for  defendant  in  error. 

Archbald,  p.  J.  According  to  the  Alderman's  record 
the  plaintiff's  action  is  for  damages  "by  reason  of  the  defen- 
dant's cat  coming  upon  the  plaintiff's  premises  and  killing  a 
canary  bird  belonging  to  the  plaintiff.**  No  doubt  there  can 
be  property  io  a  singing  bird,  such  as  a  canary,  so  that  the 
owner  would  be  entitled  to  damages  for  its  loss  through  the 
wrong  of  another,  and  so  far  the  plaintiff's  action  may  be  sus- 
tained. 

But  the  owner  of  a  domestic  animal  is  hot  responsible  for 
every  depredation  which  it  may  commit ;  he  is,  as  a  rule,  only- 
liable  for   the  results  of  its  known   mischievous  tendencies. 
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Thus  the  owner  of  a  dog  is  not  subject  to  an  action  of  trespass 
ynarc  clansum  f regit ^  because  the  dog  has  by  himself  broken 
and  entered  the  close  of  another.  {Brtyivn  vs.  Giles,  1  Car.  & 
Payne.  1 18;  Wool/  w^.  Clialker,  31  Conn.,  1  '•S.)  So  far  as  the 
owner  is  concerned  the  trespass  is  regarded  as  involuntary  and 
even  though  the  dog  do  substantial  damage  as  by  the  biting 
or  worr>'ing  of  a  sheep  the  rule  is  the  same»  unless  the  owner 
knew  of  such  mischievous  propen.sity.  {Millen  vs.  Fandry, 
Poph.  161,  4  Burr,  2094;  Beckmit/i  ws.  Skordikc,  Ibid,  2093  : 
Lyle  vs.  VauLeuven,  4  Denio,  127  ;  Read  vs.  Edwards^  17  Com. 
Bench,  N.  S.,  244.)  It  is  true  that  where  a  natural  and  notori- 
ous propensity  exists  in  any  class  of  such  animals,  the  owner 
raay  be  held ;  thus  it  is  said  that  horses,  cows  and  sheep  have- 
such  a  known  habit  of  roving  that  the  owner  is  bound  at  all 
hazards  to  confine  them  on  his  own  land,  and  if  they  escape 
and  do  any  mischief  on  the  land  of  another,  which  they  are 
naturally  inclined  to  commit,  the  owner  is  liable  for  the  tres- 
pass. {Dolph  vs.  Ferris,  7  W.  &  S.,  369,  i  Chitty  Plead,  93.) 
This,  however,  is  no  exception  to  the  rule,  because  the  pro- 
pensity is  so  notorious  that  the  owner  is  bound  to  take  notice 
of  and  guard  against  it. 

But,  as  was  said  by  counsel  in  Read  vs.  Edwards,  (17  Com,. 
Bench.,  N.  S.,  260),  at  the  close  of  a  long  and  able  argument': 
"Where  is  this  sort  of  liability  to  stop?  Is  a  man  to  be  held 
responsible  for  the  act  of  his  cat  in  Ivilling  his  neighbor's  can- 
ary bird,  because  he  knows  that  the  animal's  natural  propen- 
sity would  lead  it  to  do  so?"  This  supposed  climax  of  absur- 
dity was  not  there  answered,  because  the  case  did  not  call  for 
it,  but  the  court,  speaking  by  Mr.  Justice  Willes  took  occasion 
to  say:  '*The  question  was  much  argued  whether  the  owner  of 

• 

a  dog  is  answerable  in  trespa.ss  for  every  unauthorized  entry 
of  the  animal  into  the  land  of  another  as  in  the  case  of  an  ox, 
and  reasons  were  offered,  which  we  need  not  now  estimate, 
for  a  distinction  in  this  respect  between  oxen  and  dogs  or  cats, 
on  account,  first,  of  the  difficulty  or  impossibility  of  keeping 
the  latter  under  restraint ;  secondly,  the  slightness  of  the 
damage  which  their  wandering  ordinarily  causes ;  thirdly,  the 
common  usage  of  mankind  to  allow  them  a  wider  liberty,  and 
lastly,  their  not  being  considered  in  law  so  absolutely  the 
chattels  of  the  owner  as  to  be  the  subject  of  larceny."  These 
are  certainly  forcible  reasons  for  not  extending  the  liability  of 
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the  owner  of  a  domestic  animal  so  as  to  embrace  such  a  case 
as  the  present,  and  though,  not  passed  upon  in  the  case  from 
which  they  are  quoted,  we  now  adopt  them  as  the  basis  of  our 
judgment.  It  may  in  addition  be  said,  that  cats  attach  them- 
selves  to  places  rather  than  to  persons,  and  are  rather  harbored 
than. owned.  They  are  not  subject  to  direction  like  dogs,  nor 
can  they  be  put  under  the  same  restraint  as  most  other  domes- 
tic animals.  To  such  extent  they  may  be  regarded  as  still 
undomesticated,  aud  their  predatory  habits,  as  but  a  remnant 
of  their  wild  nature.  The  depredations  which  they  commit  in 
their  wanderings  are  to  be  ascribed  to  this,  and  may  be  com- 
pared to  the  damage  done  by  other  animals  of  a  partially  wild 
nature,  such  as  rabbits  or  pigeons  escaping  on  to  the  land  of 
another  for  which  no  action  lies,  (i  Chitty  Plead,  93,  27  Am. 
Law  Reg.,  634). 

The  record  of  the  Alderman  therefore  shows  no  cause  of 
action  against  the  defendant  and  the  judgment  must  be  re- 
versed. 


HoRTON  et  al.  vs.  Watson. 
{Common  Pleas  of  Lackawanna  County ^  March  2^,  iS^o^) 

AMENDMENT   TO    MECHANIC'S   LIEN. 

New  parties  cannot  be  iiitrodtu*e<i  by  amendment  to  a  mechanic's  Hen  after 
the  expiration  of  the  six  months  allowed  for  filing  the  lien. 

Mechanic's 'lien,  No.  1039. 

Rule  to  amend  by  inserting  the  name  of  Willet  H.  Cham- 
berlin  as  contractor' 

A,  A.  Chase^  for  rule. 

Muls lander  6f  Vosburg,  contra. 

Connolly,  J.  In  February  and  March,  1889,  the  plain- 
tiff's allege  that  they  performed  work  and  furnished  materials 
for  the  defendant's  house  on  Ross  avenue,  Thirteenth  ward, 
of  this  city.  On  September  13th  of  same  year  they  filed  a 
mechanics'  lien  against  the  defendant,  as  owner  or  reputed 
owner,  not  naming  him  or  ^ny- other  person  as  contractor. 
Oct.  23d,  1889,  a  rule  was  granted  to  show  cause  why  the  me- 
chanic's lien  should  not  be  stricken  off,  because  it  did  not  show 
or  allege  any  privity  of  contract  or  name  a  contractor  in  it. 
On  the  argument  of  the  rule,  Feb'y  12th.   1890,  the  plaintiff's 
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a^ketl  leave  to  amend  the  Hen,  by  adding  thereto  the  name 
of  Willet  H.  Chamberlin  as  contractor.  Under  the  ruling  of 
the  Supreme  Court,  in  Knox  vs.  Hiliy,  1 18  Penna.  430,  we  can- 
not allow  the  amendment. 

The  time  for  filing  the  amendment  cannot  be  extended 
beyond  the  six  months  allowed  for  filing  the  lien,  and  new 
parties  cannot  after  that  time  has  elapsed  be  introduced  by 
amendment.  The  lien  is  defective  on  its  face  and  must  there- 
fore be  stricken  off.  And  now,  March  24th,  1890,  the  amend- 
ment to  insert  the  name  of  Willet  H.  Chamberlin  as  contrac- 
tor in  tlie  mechanic's  lien  filed  in  this  case  is  refused  and  the 
mechanic's  lien  is  stricken  off.' 


Mkkhan  vs.  Karolin. 
(Common  Picas  of  Lackawanna  County,  March  2^  18^0.) 

EFFECT  OF  A  PARTY'S  DEATH    DURING    THE  ARBITRATION  OF. 

A  CASE — PRACTICE. 

When  a  cam  has  been  i-uleclrout  on  arbitration  and  daring  the  proceedings  one 
of  tbe  piirtiee  die,  the  arbicratom  can  take  no  farther  action  until  thesabatitntion 
of  tbe  proper  representatives  of  the  deceased  party  has  been  made. 

An  award  made  by  arbitrators  after  the  death  of  a  party  and  before  substitu- 
Uon  is  invalid. 

It  makes  no  differencti  wliether  the  award  is  in  favor  of  or  against  tbe  daceassd 
party. 

Action  of  assumpsit.     No.  1483,  October  Term,  1889, 
Rule  to  set  aside  award  of  arbitrators. 
M,  E.  McDonacd  for  plaintiff, 
y.  F,  Scraggy  for  defendant. 

Arch  BALD,  P.  J.  The  matters  at  variance  between  the  par- 
ties to  this  action  were  duly  referred  to  arbitrators  under  the 
compulsory  arbitration  law,  and  in  December  last,  the  arbit- 
rators met  and  the  hearing  before  them  was  begun.  Ad- 
journed meetings  were  had  on  the  4th  and  9th  of  January 
following  and  the  case  was  again  further  adjourned  to  Jan- 
uary 13th.  Pending  the  latter  adjournment,  on  January  10th 
the  plaintiff  died.  The  arbitrators  met  on  January  13th  and 
after  some  proceedings  adjourned  to  January  14th,  upon  which* 
date  they  made  an  award  in  favor  of  the  plaintiff  for  $6^.31. 
This  award  was  not  filed  until  January  i8th  and  in  the  mean- 
time on  January  15th  the  defendant  suggested  of  record  the 
plaintiff's  death.     The  defendant  now  seeks  to  have  the  award 
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and  the  judgment  entered  thereon  set  aside,  upon  the  ground 
that  at  the  time  there  was  no  party  plaintiff  in  court  and  that 
therefore  the  award  was  invalid.  This  raises  an  interesting  as 
well  as  a  somewhat  important,  but  fortunately  quite  unusual, 
t]uestion  of  practice. 

At  common  law  as  is  well  known  the  death  of  the  plain- 
tiff abated  the  action.  This  has  been  so  far  modified  by  statute 
that  where  the  cause  of  action  survives,  the  legal  representa- 
tives of  the  decedent  may  be  made  or  may  become  parties  to 
the  action.  But  while  the  action  is  kept  alive  for  the  purpose  of 
allowing  this  substitution,  it  must  necessarily  remain  in  abey- 
ance until  substitution  has  been  actually  made.  In  the  mean- 
time there  is  no  party  plaintiff  in  court  and  the  action  cannot 
be  proceeded  with  or  if  it  is  and  judgment  be  inadvertently 
rendered  therein,  it  is  of  no  validity  and  will  be  set  aside 
upon  motion  {Hurst  vs.  Fishing  i  W.  &  S.  438,  Finney  vs.  Fer- 
guson 3  W.  &  S.  413). 

It  is  as  true  of  a  case  when  ruled  out  before  arbitrators 
under  the  compulsory  arbitration  law  as  of  any  other  stage  of 
it,  that  there  must  be  proper  parties  or  it  cannot  be  proceed- 
ed with.  Death  does  not  indeed  revoke  the  rule  of  reference 
as  in  the  case  of  a  voluntary  submission,  {Rwsion  vs.  Dunmoody. 
I  Binn.  42,  Bacon  vs.  Crandon,  15  Peck  79),  but  the  arbitrators 
must,  none  the  less,  await  the  substitution  "of  the  proper  par- 
ties, after  the  death  of  either  the  plaintiff  or  defendant  before 
they  can  make  a  valid  award.  The  case  is  said  to  be  out  of 
court  by  virtue  of  the  reference  to  arbitrators,  but  it  is  not 
meant  by  this,  that  the  proceedings  are  thereby  divorced  from 
the  action  in  which  the  reference  is  pending,  nor  free  from 
the  consequences  of  anything  affecting  that  suit.  If,  for  in- 
stance, the  cause  of  action  were  one  which  did  not  survive,  the 
death  of  a  party  would  abate  the  suit,  and  the  reference  would 
fall  with  it ;  or  if  the  action  were  a  scire  facias  to  revive  a  judg- 
ment, and  the  judgment  on  application  of  defendant  was 
opened  with  a  stay  of  all  proceedings,  the  arbitration  would 
have  to  be  suspended.  In  the  same  manner  the  death  of 
either  party  in  such  a  case  as  the  present  must  be  given  its 
•  natural  effect  upon  the  action,  and  this  is  not  changed  merely 
because  it  is  out  of  court  upon  arbitration.  The  functions  of 
the  arbitrators  are  suspended  until  the  proper  parties  to  be 
substituted  are  brought   in,  the  latter  becoming  by  virtue  of 
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the  substitution  parties  also  to  the  reference  and  taking  it  up 
where  the  death  of  their  decedent  left  it.  {Bacon  vs.  Crandon 
supra.) 

There  can  be  no  doubt  about  this  being  the  law  where 
the  award  is  against  the  party  who  is  deceased  ;  it  may  not  be 
so  obvious  how  advantage  can  be  taken  by  the  opposite  party 
where  the  arbitrators  decide  in  favor  of  such  decedent,  and 
the  legal  representatives  of  the  latter  are  content  to  abide  by 
their  decision.  But  the  answer  to  the  inquiry  thus  started  is 
that  the  rights  of  both  parties  must  be  reciprocal :  if  one  is  notf 
to  be  bound  except  at  his  option,  why  should  the  other  be? 
To  hold  otherwise  might  work  serious  injustice.  Suppose  the 
arbitrators  had  heard  but  one  side  of  the  case  at  the  time  of 
the  death  of  the  party  decedent,  or  the  hearing  was  in  any  re* 
spect  incomplete,  the  surviving  party  would  have  to  complete 
his  case  at  the  risk  of  having  the  arbitrators  find  against  him 
if  he  failed  to  do  so,  only  to  have  the  award  set  aside  by  the 
representatives  of  the  decedent  subsequently  if  they  hap- 
pened to  be  so  minded.  This  cannot  well  be  the  law.  If  the 
arbitrators  'are  not  authorized  to  go  on  and  make  an  award 
against  one  side  they  are  not  against  the  other.  We  see  no 
other  way  than  to  hold  that  the  death  of  either  party  pre- 
vents further  proceedings  being  had  before  the  arbitrators, 
until  due  substitution  of  the  proper  representatives  of  such 
deceased  party  has  been  made  in  the  action  and  that  an  award 
rendered  without  such  substitution  is  invalid  and  may  be  set 
aside  by  either  party. 

The  award  of  the  arbitrators  and  the   judgment    thereon 
are  set  aside. 


ToRRKV,  et  ux.  vs.  City  of  Scranton. 
{Supreme  Court  of  Pennsylvania,  March  /o,  i8go.) 

SURFACE  WATER — LIABILITY  OF  MUNICIPAL  CORPORATION. 

When*  a  tntinicipnl  cor|ioratinii  in  thefrradiiif?  of  it*  strt-etn  and  rhe  e'talilish- 
ineiit  of  ilraiii8  thn)«i»  a  h*Miv  of  waU*i*  on  private  prriperty,  which  woald  not  nat- 
iiiail}'  have  flowed  there.  It  Ia  linMe  for  dfiinngeK. 

Where  a  i»arty  has  taken  no  ex<^eptioi:K  to  the  flmlings  o!  fact  by  a  refeivt* 
the\  cannot  be  questioned  on  apf^nl. 

Appeal  by  defendant  from  the  Court  of  Common  Pleas 
of  Lackawanna  county. 


308  T.ACKAWANNA    JURIST. 

/.  H,  Burns,  W.  G,  Thomas,  for  appellant 

y.  H.  Torrey,  for  appellees. 

Per  Curiam.  The  learned  referee  affirmed  the  defen- 
dant's points  of  law,  and  yet  entered  judgment. against  him. 
There  is  nothing  to  excite  surprise  in  this,  as  the  referee  found 
the  facts  with  the  plaintiff.  This  left  the  defendant  no  facts 
to  which  the  law  can  be  applied.  It  is  true  he  now  complains 
of  the  findings  of  fact,  but  he  took  no  exceptions  to  them  be- 
fore the  referee  and  it  follows,  logically  and  legally;  that  he 
has  no  standing  here  to  object.  The  referee  has  found  that  a 
considerable  portion  of  the  water  which,  if  not  obstructed, 
would  have  flowed  down  Olive  street,  was  by  the  action  of  the 
defendant,  diverted  at  the  corner  of  Monroe  avenue  in  such 
manner  that  it  accumulated  above  plaintiff's  property  and 
contributed  to  the  injury  complained  of.  It  is  true  there  is 
no  liability  on  the  part  of  a  municipal  corporation  for  the 
flooding  of  private  property  from  the  inadequacy  of  gutters, 
drains,  culverts  or  sewers.  {Fair  \?^.  City  of  Philadelphia,  88 
Pa.  St.  309 ;  City  of  Allentown  vs.  Kramer,  73  Pa.  St.  406.)  But 
I  do  not  understand  that  it  has  ever  been  held  that  a  munici- 
pal corporation  may  throw  a  body  of  water  upon  the  property 
of  a  citizen  which  would  not  naturally  have  flowed  there.  It 
may  not  throw  upon  the  land  of  A.  the  water  which  flows  upon 
the  land  of  B.  This  was  precisely  what  was  done  in  this  case, 
if  the  referee  is  correct  in  his  findings  of  facts;  and  that  they 
are  so  we  are  bound  to  presume.     Judgment  affirmed. 


CiTV  OF  SCRANTON  VS,  JONKS; 
{Supreme  Court  of  Pennsylvania,  March  to,  t8^o. 

LIEN  FOR  SEWER  ASSESSMENT— DESCRIPTION  OF  PREMISES. 

Wbero  a  claim  for  sewer  a^aessment  was  filed  Rj^ninst  a  property  dpsciibed  at 
"lot  No  21  in  block  28  a^  laid  out  and  numbered  on  the  a«M>muent  map  of  the 
Ninth  ward  of  8craiiton,  on  file  in  the  office  of  the  city  clerk"  it  wnn  held  that  the 
description  of  the  property  was  inEiiiflcient  and  the  claim  wns  stricken  off. 

Appeal  by  plaintiff  from  the  Court  of  Common  PJeas  of 
Lackawanna  county. 

/.  H.  Burns,  for  appellant. 

y.  H.  Torrey,J.  A.  Davis,  T.  F.  Wells,  for  appellee. 

Per  Curiam.  The  learned  judge  of  the  court  below  gave 
several  reasons  for  striking  off  the  sewer   claim.      It  is  .suffi- 
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ciQnt  for  our  purpose  to  refer  to  one.  There  \^s  no  adequate 
description  of  the  property  sought  to  be  charged.  It  is  re- 
ferred to  as  **lot  No.  21  in  block  28,  as  laid  out  and  numbered 
on  the  assessment  map  of  the  Ninth  ward  of  Scranton,  on  file 
in  the  office  of  the  city  derk."  This  is  not  a  proper  descrip- 
tion. Indeed,  it  can  hardly  be  said  to  be  a  description  at  all. 
We  are  not  informed  upon  what  street  the  lot  is  situate,  nor 
of  its  front  or  depth.  All  we  know  is  that  it  is  in  the  Ninth 
ward.  The  reference  to  the  map  does  not  locate  it.  There  is 
no  pretense  that  it  is  a  public  recorded  map.  It  is  only  a  map 
on  file  in  the  ofHce  of  the  city  clerk.  Aside  from  the  rights 
of  the  defendant,  such  looseness  of  practice  cannot  fail  to  pro- 
duce hopeless  confusion  in  regard  to  titles.  The  claim  was 
properly  stricken  oflF.     Judgment  affirmed. 


Overseers  of  Carbondale  Township  vs.  Overseers  or 

Benton  Township. 

{Quarter  Sessions  of  Lackawanna  County^  August  igth^  188^,) 

COSTS  ALLOWED  UNDER  ACT  I3  JUNE,  1836,  §  20. 

The  costs  allowed  under  the  twentieth  section  of  the  Poor  Law  (Act  18  June, 
1888)  should  be  confined  to  the  legal  ooeto  incurred  in  the  prosecutton  of  the  caf  1 
and  to  such  charges  outside  of  this  as  have  been  directly  borne  on  account  of  the 
pauper. 

There  can  be  no  allowance  as  part  of  such  costs  and  charges  of  a  per  dUim 
remuneration  to  overseers  for  time  spent  in  the  performance  of  duties  in  collec- 
tion W\t\k  the  removal  of  any  particular  pauper. 

Their  remuneration  must  come  out  of  the  fund*  of  their  own  district. 

Charges  for  time  and  money  expended  in  l«)oking  np  evidence  to  sustain  the 
removal  of  a  pauper  are  to  be  excluded. 

A  reasonable  attorney  fee  will  be  allowed. 

Appeal  from  order  of  removal.  No.  181,  October  Ses- 
sions, 1886. 

The  plaintiff  filed  a  bill  of  costs  and  expenses  as  follows : 
Geo.  H.  Squier  paid  clerk  for  filing  depositions,    . 
For  rules  to  take  depositions. 
Paid  commissioners*  clerk  for  certificate, 
Geo.  H.  Squier  services  as  attorney, 
Gunster  &  Welles  services  as  attorneys, 

J.  G.  Thompson  for  taking  depositions — 
Dec.  15,  1886,  .... 

Feb'y  25.  1887,   .... 


I  00 

I  00 

1 25 

15000 

5000 

200 

2  30 
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March  20,  1888.  .... 

Dewilton  Sweet  paid  for  taking  depositions,  etc., 

Jami'S  Bradley  overseer  of  poor — 
Dec.  10.  1886,  \l4  days  at  Benton, 
"     15,  1886,  I  day  at  Benton, 
"     17,  1886,  ]^  days  at  Benton, 
Feb.  16.  1887,  ^yi        ''  *'         . 

25.  1887,  I  day  at  Benton, 
May  23,  1887.  \yi  days  at  Benton,  . 
Aug.  24,  1887,  iK         **  "'  .        • 

Sept.  8,  1887,  '/^  ..  « 

Dec.  24,  1887,  I  J4  .»  «» 

March  3,  1888,  i><        **  "  . 

March  20,  1888,  I'day  at  Benton, 

Horse  Hire — 
Dec.  10,  1886,  ,  .  .  , 

*'     17,  1886,  . 

Feby.  16,  1887, 

May  23,  188/7     .... 
Aug.  24,  1887',  .... 

Sept,  8.  1887,       • 

Dec.  24,  1887,  .... 

March  3,  1888,     .... 
March  16,  1888,  paid  B.  F.  Squier  for  going  to  Lenox 
and  Benton  and  also  for  going  to  Susquehanna 
ta.^look  up  testinnony  and  subpcena  witnesses, 
including  horse  hire  and  car  fare.     .  15  00 

Michael  Moran's  bill- 
Trip  to  Green  Grove  and  Benton,  including  horse  hire. 
One  trip  to  Scranton, 
Services  on  three  sales,      . 

Witnesses  before  Alderman  Thompson  taking 
depositions,  December  15,  1886 — 
Miles  Ruland,  i  days  attendance, 

**        20  mil^s  travel, 
Mrs.  Sisson,  i  days  attendance.  , 

*'        2  miles  travel, 
February  25,  1887— 
Miles  Ruland,  i  day, 

"         22  miles  travel, 
Samuel  Ruland,  i  day,  .     ,  • 
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00 
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00 

600 

3  50 

4  00 

1  00 

60 

I  00 

60 

I  00 

66 

I  00 
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20  miles  travel.      .  .    ,                      60 

March  20,  1888— 

Miles  Ruland,  i  days  attendance,            .  i  00 

"          **         22  miles  travel,            ,  .                           66 

Samuel  Ruland,  i  days  attendance^        .  .               i  CX) 

"             "          20  miles  travel,  60 

VVm.  Hartley,  i  days  attendance,             .  .               1  00 

"           "          20  miles  travel,           ,  .                          60 

Sylvester  Gordon,  i  days  attendance,        .  .             i  cx) 

^'              "         24  miles  travel,   -  .                          72 

Charles  Ruland^  i  days  attendance,         .  *        .               1  00 

"             '*         20  miles  travel,        .  .                          60 

Samuel  Ruland,  jr.,  i  days  attendance,  .  .               1  00 

**            •*         20  miles  travel,       ...  60 

Before  Dewilton    Sweet  taking   depositions, 

May  23,  1887— 

Charles  Ruland,  I  day,               ,                 .  .               i  00 

"            "        2  miles  travel,          .  .  '                         6 

H;  L.  Halstead,  i  day,               .  i  00 

"             "          32  miles  travel,        .  ,                          96 

VV.  A.  Browning,  1  day,             .                 .  .               i  00 

"•*              "           2  miles  travel,        .  .                            6 

N.  B.  Phillips,  I  day,                  .  .               1  00 

"             '*        2  miles  travel,            .  6 

Witnesses  before  Dewilton  Sweet  taking  depositions — 

M.  A.  Browning,  i  day,     .  i  00 

•*  '           **           2  miles  travel,  .                    6 

Hiram  Chase,  i  day,          .  1  00 

"            "       2  miles  travel,    .                 .  .                     6 

\Vm.  Austin,  i  day,  i  00 

2  miles  travel,     ...  6 


it  it 


Total,  .  $335  21 

Exceptions  to  bill  of  costs. 

G,  H,  Squier,  for  plaintiff. 
C.  H,  Soper^  for  defendant. 

AucHBALD,  P.  J.  Just  what  are  the  reasonable  costs  and 
charges  which  the  court  should  allow  under  the  twentieth 
section  of  the  Poor  Law  (Act  13  June,  1836,  2  Bright  Purd. 
1347,  p.  45)  is  nowhere  clearly  defined,  and  the  practice  varies 
considerably  in  the  different  counties,  on  account  of  the  want 
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of  an  authoritative  declaration  from  a  higher  court.  By  a  fair 
construction  of  the  statute,  they  should  be  confined  to  the  legal 
costs  incurred  in  the  prosecution  of  the  case,  and  to  such 
charges  outside  of  this  as  have  been  directly  borne  on  account 
of  the  pauper.  (See  note  to  Milton  vs.  Northumberland^  4  Pa. 
C.  C.  Rep.  307.  by  Mr.  J.  N.  Hill.)  There  is  no  place  in  .this 
for  per  diem  remuneration  to  overseers  for  time  spent  in  the 
performance  of  duties  for  the  district  in  connection  with  any 
particular  pauper.  For  this  the  law  provides  compeivsation,  to 
be  paid  to  such  officers  out  of  the  funds  of  their  own  district. 
So  far  as  they  are  concerned  therefore  there  is  no  occasion  for 
calling  upon  the  district  of  the  pauper's  settlement  for  pay- 
ment. Experience  teaches  moreover,  that  if  the  contrary 
practice  is  pursued  it  is  sure  to  lead  to  abuses.  The  overseers 
regard  the  claim  for  remuneration  to  their  district  as  a  matter 
of  personal  remuneration  to  themselves,  and  their  bill  of 
charges,  when  made  out  for  strangers  to  pay  is  very  apt  to  be 
enlarged  beyond  what  they  would  think  of  demanding  from 
their  neighbors.  The  truth  is  these  expenses  must  be  regard- 
ed as  part  of  the  running  expenses  of  the  district,  to  be  met  as 
part  of  the  price  of  local  self  government.  The  services  of  the 
overseers  are  rendered  and  are  to  be  paid  for,  the  same  as  the 
services  of  the  oflicers  of  any  municipal  body;  in  connection 
with  any  law  suit  in  which  the  corporation  may  be  involved. 

These  considerations  al.«o  exclude  charges  for  time  and 
money  laid  out  in  looking  up  evidence  to  sustain  the  removal 
of  the  pauper  or  the  contrary.  This  is  altogether  too  wide  a 
door  to  open  and  the  present  case  very  clearly  proves  it.  It 
would  let  in  indefinite  bills  for  travelling  over  the  country  by 
public  or  private  conveyance  without  adequate  means  of  deter- 
mining what  limit  should  be  put  thereon.  The  poor  district 
where  a  pauper  becomes  chargeable  is  usually  involved  in  two 
cr  three  different  controversies  with  one  and  then  another 
district  before  the  place  of  the  pauper's  true  legal  settlement 
is  established.  The  accumulated  expenses  of  searching  for 
such  settlement  might  thus  be  made  to  fall  upon  the  last  un- 
successful district.  The  poor  laws  are  highly  artificial  and  the 
settlement  of  a  pauper  is  a  matter  striciissimi  juris.  The 
burden  of  maintaining  a  pauper  has  often  to  be  imposed  upon 
a  district,  upon  a  mere  technical  rule  of  law.  There  is  no  oc- 
ca.si6n,  in  the  purpose  of  the  section  of  the  act  under  consider- 
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ation  (which  is  merely  to  prevent  vexatious  removals  and 
Irivolous  appeals)  for  the  court  to  unduly  increase  this  burden, 
by  more  than  the  costs  and  charges  directly  incurred,  on  ac- 
count of  the  pauper. 

The  counsel  fees  claimed  are  on  a  little  different  footing. 
A  pretty  well  established  custom  prevails  in  most  of  the 
<ounties  of  this  section  of  the  state  of  allowing  these  to  be 
taxed  as  part  of  the  charges  to  be  paid  by  the  losing  district. 
4J^(nver  Augusta  vs.  Howard^  4  Pa.  C.  C.  Rep.  303;  Milton  vs. 
Northumberland^  Ibid  306,  308  n.;  Moreland  ws,  Union^S.  Pa. 
C.  C.  Rep.  568,  n.)  It  must  be  confessed  that  there  is  very 
little  in  the  law  to  sustain  this  practice  and  yet  counsel  fees 
may  be  regarded  as  something  outside  of  the  ordinary  expen- 
ses of  the  district,  and  thus  as  differing  materially  from  com- 
pensation for  the  service  of  overseers.  But  as  pointed  out  in 
Lower  Augusta  vs.  Howard  and  Milton  vs.  Northumberland^ 
supra,  the  court  cannot  be  expected  to  allow  all  that  counsel 
may  be  justified  in  charging  the  district,  but  will  only  adopt 
a  minimum  rule.  These  fees  go  to  the  district  and  not  dir- 
-ectly  to  counsel,  and  are  not  to  be  taken  as  indicating  what 
the  services  of  the  latter  are  worth.  In  the  present  case  fifty 
dollars  is  all  we  feel  warranted  in  allowing. 

While  in  reviewing  and  restating  the  plaintiff's  bill  as  we 
have  done  below,  we  have  thrown  out  traveling  expenses,  it 
should  be  remarked  that  these  might  have  been  in  part  cov- 
'ered  by  a  claim  for  mileage  in  subp<£naing  witnesses,  and  in 
that  form  would  have  been  allowed.  Qut  as  the  bill  is  made 
out  this  one  is  so  swallowed  up  and  mingled  with  the  other 
to  such  an  extent  that  we  cannot  separate  or  discriminate 
them. 

We  allow  the  following  costs  and  charges: 
Paid  clerk  for  depositions,      ... 
Rules  to  take  depositions, 
Paid  commissioners'  clerk  for  certificate, 
Counsel  fees,    .  .        .        , 

J.  G.  Thompson,  for  taking  depositions, 
Dewilton  Sweet     "        "  "  .  . 

Witness  fees  and  mileage — 
Dec.  15,  1886,  Miles  Ruland,  . 
Dec.  15,  1886,  Mrs.  Sisson, 
Feb.  25.  1887,  Miles  Ruland,  . 
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Feb.  25,  1887,  Sam'l  Ruland, 

March  20,  1888,  Miles  Ruland^ 

March  20,  188}*,  Samuel  Ruland,  .  .  4 

March  20,  i838,  Wm.  Hartley, 

March  20,  1888,  Sylvester  Gordon. 

March  20,  1888,  Chas.  Ruland, 

Manch  20,  1888,  Sam'l  Ruland, 

Witneiwes  before  Dewilton  Sweet,  May  23,  1587 — 
Chas.  Ruland,  •  ,  ,  - 

H.  L.  Halstead,  .  ,  .  . 

W.  A.  Browning, 
N.  B.  Phillips,  .  .  .  -  . 

Witness  fees  before  Dewilton  Sweet,  again — 
W.  A.  Browning,  .  ^     . 

Hiram  Chase,   .  - 

Wm.  Austin, 

Total  Bill.  -  -  -      $94  65 

The  remaining  items  of  the  bill  are  disallowed  and  now 

Aug.  19,  1889,  it  is   ordered  that  the  defendants   pay  to  the 

plaintiff  upon  demand  the  sum  of  $94.65  which  is  adjuged  to 

be  their  just  and  reasonable  costs  and  charges. 

Commonwealth  vs.  Johnson, 
{Supreme  Court  of  Pennsylvania,  March  77,  i8go, 

CRIMINAL'    LAW— DESCRIPTION  OF  STOLEN   GOODS   IN  INDICT- 

MENT. 

The  ibdictmant  charged  the  defendant  with  receiving  utolen  gooda  conaisting 
of  one  beating  stove,  one  cook  stove,  one  lot  of  hardware  and  one  lot  of  granite 
ware.  A  motion  to  qnaafa  the  indictment  on  the  groand  of  the  insufficient  specifl- 
oation  of  the  goodn  referred  to  aa  one  lot  of  hardware  and  one  lot  of  granite-ware, 
was  overruled.  But  on  the  trial  the  commonwealth  abandoned  Ihat  part  of  the 
charge  and  treated  it  as  surplurage,  the  record  showing  that  the  material  question 
fcR*  the  Jury  was  whether  the  defendant  received  the  stove*  mentioned  in  the  in 
dictment  knowing  chem  to  have  been  stolen.  No  evidence  was  adduced  but  such 
AS  would  have  been  admissible  if  the  insnfflcisntly  described  articles  had  been  strick- 
en out.  Held  that  the  defendant  was  not  prejudiced  and  a  verdict  of  guil^  waa 
sustained. 

In  a  pnisecution  for  larceny  and  receiving,  several  articlea  may  be  Joined  in 
a  count  and  proof  as  to  one  of  them  will  sustain  the  indictment. 

It  is  proper  for  the  common  wrealth  to  prove  other  acta  of'  receiving  to  show 
guilty  kndwledge. 

Where  several  articles  are  embraced  in  a  count  for  larceny,  and  one  of  them 
Is  sufficiently  described  and  the  others  not,  it  is  proper  to  amend  by  striking  out 
.the  artidles  defectively  specified  or  to  enter  a  noillf  proMqui  aa  to  them. 
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Appeal,  by  defendant,  from  Quarter  Sessions  df  Lacka- 
xvanna  county. 

O'Brien  &  Kelly,  E.  C,  Newcomb,  for  appellant. 
H,  M.  Edwrrds,  Everett   Wafren,  by  appellee. 

McCOLLUM,  J.     In  the  first  count  of  the  indictment  the 
<iefendant  was  charged  with  the  larceny  of  *^one  heating  stove 
•of  the  value  of  $30,  one  cook   stove   of  the  value  of  $25,  one 
lot  of  hardware  of  the  value  of  $20,  one  lot  of  granite-ware  of 
the  value  of  $20  and  all  of  the  value  of  $95  f '  and  in  the  second 
•count  with  receiving  these  articles  with   knowledge  that  they 
were    stolen.      A   motion   to  quash    the  indictment,  on    the 
ground  of  an  insufficient  specification  of  the  stolen  goods,  was 
overruled,  a  plea  of  *'not  guilty^*  was  entered  by  the  defendant 
and  a  trial  was  had,  which  resulted  in  his  conviction  and  sen- 
tence on  the  second  count.     It  distinctly  appears  in  the  record 
that  the  material   question    for  the  jury  was  whether  the  de- 
fendant  received  the   stoves   mentioned    in   the   indictment, 
^knowing  that  they  had  been  stolen.     No  attempt  was  made  to 
conyict  him  of  receiving  other  stolen  goods,  and  no  evidence 
was  offered  for  that  purpose.       It  was  proper  for  the  common- 
wealth to  prove  other  acts  of  receiving  to  show  guilty  know- 
ledge.     The  evidence  of  these  acts  was   independent  of,  and 
unaffected  by,  any   description  in  the  indictment   of  stolen 
•goods,  and  the  statute  of  limitations  was  a  bar  to  any  prosecu- 
tion founded  upon  them.     The  charge  of  the  larceny,  and   re- 
ceiving of  a  lot  of  hardware    and   a   lot    of  granite-ware,  was 
treated  as  surplusage  and  had  no  agency  in  the  conviction.    It 
was  voluntarily  abandoned  by  the  commonwealth  and  its  pre- 
sence in   the  indictment  was  not  prejudical  to  the  defendant 
in  any  degree.     Where,  on  an  indictment,  which  contains  good 
counts  and  bad   counts,  the. verdict  is  general,  the  court  may 
disregard  the   bad    count,    treating   the   abandonment  by  the 
prosecuting  officer  as  virtually  or  the  equivalent  of  a  nolle  pr^ 
sequi.      (Whart.  Crim    PI.  &  Pr.  9th  Ed.  §  907.)      In    prosecu- 
tions  for  larceny  and  receiving,  several  articles  may  be  joined 
in  a  count,  and  the    proof  of  one  of  them  will  sustain   the  in- 
dictment.    A  nolle  prosequi  may  be   entered   on  a  portion  of  a 
divisible  count,  even  after  verdict.     If  .several  articles  are  em- 
braced  in  a   count    for  larceny,   and    one   of   them    is    suffi- 
ciently de.scribed  and  the  others  are  not,  it  is  not  necessary  to 
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quash  the  indictment.  In  such  cases  it  is  proper  to  amend 
by  striking  out  the  articles  defectively  specified,  or  to  enter  a 
nolle  prosequi  as  to  them.  Indeed,  to  quash  an  indictment  on 
such  ^ound  might  effectually  defeat  justice,  as  where  the 
statute  of  limitations  would  be  an  answer  to  a  new  bill  for  the 
larceny  of  the  article  which  was  adequately  described  in  the 
quashed  indictment.  A  defective  description  of  an  article  in 
a  divisible  count  for  larceny  is  analogous  to  a  bad  count  in  an 
indictment.  So  in  the  latter  case  a  general  verdict  will  be  sup- 
ported, and  referred  to  the  good  counts,  unless  it  appear  that 
evidence  was  received  which  was  admissible  only  under  the 
bad  counts.  We  cannot  find  in  the  record  any  evidence  which 
could  have  been  excluded,  if  the  averments  respecting  the* 
hardware  and  the  granite-ware  had  beeji  stricken  out.  The 
testimony  in  the  cause,  and  the  charge  of  the  learned  judge, 
which  is  before  us  on  exception  by  the  defendant,  leave  no 
-room  for  an  inference  that  the  alleged  defective  averments  had 
any  part  or  influence  in  the  trial  of  this  issue.  If  there  was 
any  error  in  refusing  to  quash  the  indictment,  it  was  rendered 
powerless  by  the  subsequent  proceedings  in  the  cause,  and  for 
snch  an  error  we  do  not  reverse  judgment. 

The  several  specifications  of  error,  based  on  extracts  from 
the  charge,  do  not  require  separate  consideration.  A  charge 
must  be  considered  and  interpreted  as  a  whole.  If,  so  inter- 
preted,  it  is  a  correct  exposition  of  the  law,  and  an  adequate  and 
impartial  presentation  of  the  case,  it  will  be  sustained,  al- 
though portions  of  it,  torn  froin  their  proper  connection,  may 
suggest  error.  In  this  case  we  fail  to  discover  any  bias  in  the 
charge,  or  anything  to  confuse  or  mislead  the  jury.*  The  law 
applicable  to  the  issue-  was  clearly  and  correctly  stated,  and 
the  claims  of  the  commonwealth  and  the  accused,  together 
with  the  evidence  sustaining  and  controverting  them.  Were 
fairly  presented.  All  the  specifications  of  error  are  dismissed, 
and  the  judgment  is  affirmed.  And  it  is  further  ordered  that 
Wolf  Johnson,  the  appellant,  be  remanded,  to  the  end  that 
the  sentence  of  the  court  below  be  executed,  and  that  he  be 
confined  according  to  said  sentence,  for  the  residue  of  the 
term  which  had  not  expired  on  the  date  of  suspension  of  sen- 
tence; and  that  the  record  be  remitted,  that  the  sentence  and 
this  order  be  carried  into  effect. 
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In  Re:  Estate  of  M.  W.  Hughes. 

{Orphans  Court  of  Lackawanna  County,  December  2,  i88g,) 

decedent's  estate— lien  of  execution. 

Where  a  creditor  had  a  lien,  by  virtue  of  a  constable's  levy,  upon  the  good* 

•of  a  debtor  at  the  time  of  the  latter's  deat^,  but  did  not  proceed  to  a  sale.  tlM 

writ  of  execution  being  returned  stayed  by  the  plaintiflTs  attorney,  subeequent  to 

■the  death  of  the  decedent.      Held,  that  the  lien  was  lost  and  that  the  creditor  was 

not  entitled  to  preference  in  a  distribution  of  the  estate. 

The  lien  could  not  be  preservnd  by  the  mere  agreement  of  the  executor  or 
his  counsel. 

The  auditor  appointed  to  distribute  the  fund  in  the  hands 
of  the  executor,  reported  inter  alia  as  follows: 

One  of  these  creditors,  the  Scranton  Supply  and  Hard- 
ware Company,  having  a  claim  of  "one  hundred  and  ninety 
dollars  and  twenty-five  cents  with  interest  from  November 
23rd,  1887,"  demands  preference  and  the  payment  of  the  en- 
tire claim.  They  base  their  title  upon  the  fact  that  upon  the 
day  of  the  death  of  the  decedent,  they  had  a  levy  by  a  con- 
stable on  goods  of  decedent,  sufficient  in  value  to  pay  the 
claim,  under  a  writ  of  execution  issued  upon  a  judgment  be- 
fore a  justice  for  the  above  amount.  They  did  not  proceed 
to  a  sale. 

In  regard  to  this  claim  that  any  right  which  the  parties 
interested  may  have,  may  be  the  more  fully  saved  to  them, 
the  auditor  makes  the  following  findings: 

1.  That  the  debt  is  well  proven  before  the  auditor,  and 
is  in  the  state  of  a  judgment  rendered  by  an  alderman  and  is 
unappealed  from. 

2.  That  the  judgment  was  recovered  prior  to  the  death 
of. decedent,  a  writ  of  execution  properly  issued  therein,  and 
levy  made. 

3.  That  the  writ  of  execution  was  returned  as  stayed  by 
plaintiff's  attorney,  subsequent  to  the  death  of  decedent. 

4.  As  matter  of  law  applied  to  the  facts  above  found,  the 
auditor  finds  that  in  failing  to  proceed  to  a  sale  on  their  writ, 
the  plaintiffs  abandoned  not  only  their  right  to  sell  but  also 
lost  the  lien  of  their  writ. 

5.  He  further  finds  that  claimant  is  not  entitled  to  the 
payment  of  the  whole  sum,  but  only  of  the  pro  rata  amount 
as  shown  in  the  auditor's  schedule  of  distribution. 
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Exceptions  were  taken  to  above  portion  of  the  auditor's 
•report. 

Willard&  Warren^  for  exceptions. 

H,  M.  Edwards^  contra. 

Archbald,  p.  J.  At  the  time  of  the  decedent's  death 
the  exceptants  had  a  lien  upon  his  store  goods  by  virtue  of  a 
constable's  levy.  That  lien,  however,  by  the  express  terms  of 
the  statute  was  limited  to  twenty  days  from  the  date  of  the 
levy  (Act  20  March,  i8lo,  §  i8,  Purd.  318,  pi.  16.).  To  reap 
the  advantage  thus  obtained  the  exceptants  should  have  pro- 
ceeded to  sell  within  the  life  of  the  levy,  upon  the  execution 
then  in  the  constable's  hands.  In  the  face  of  the  prohibition 
contained  in  the  33d  section  of  the  Act  of  24  Feb.,  1834, 
(Purd.  529,  in),  I  do  not  see  how  the  alias -wni  could  have 
issued  after  the  death  of  the  decedent,  without  first  warning 
the  executor  by  scire  facias.  But  assuming  that  the  issuing 
of  the  writ  under  the  circumstances  was  a  mere  irregularity 
and  that  upon  the  authority  of  McGinnis  vs.  Prieson^  (85  Pa. 
Ill),  the  lien  of  the  original  levy  would  be  thereby  continued 
for  another  twenty  days,  yet  when  the  alias  writ  had  run  out 
what  was  there  to  further  .preserve  the  lien?  Certainly  this 
could  not  be  done  by  the  mere  agreement  of  the  .executor  or 
his  counsel.  The  fights  of  other  creditors  of  the  decedent 
had  intervened,  and  the  executor  was  not  authorized  to  speak 
for  them. 

*  If  the  exceptants  relied  upon  a  different  idea  of  his  legal 
authority  in  the  premises,  we  are  powerless  to  relieve  them 
from  their  mistake,  or  to  reinstate  them  in  the  position  which 
they  have  I"  t. 

Th  ercv  •  iDns  to  the  report  of  the  auditor  are  overruled, 
*nd  the  report  con:  nred.  Let  distribution  be  made  as  there- 
in recommended. 

Commonwealth  vs.  Murphy. 

{Quarter  Sessions  of  Lackatranna  County,  March  j,  iS^o.) 

POWERS  OF  COURT  AND  JURY  OVER  COSTS  IN  CRIMINAL  CASES. 

The  grand  or  petit  Jury  htit  tbe  power  to  pass  by  the  pei  son  whose  name  is 
endorsed  on  an  indictment  as  the  pruwcutor  and  find. from  tbe  evidence,  who  the 
real  prosecutor  is. 

When  a  Jury  finds  the  prosecutor  to  be  a  different  person  from  the  one  whose 
name  is  endorsed  on  the  indictment,  and  puts  the  costs  on  him,  tbe  court  11  ill  not 
Interfere  with  tbe  verdict,  if  theeri  dcr.ce  fairl>  soppriis  it 
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Indictment  for  keeping  a  tippling  house.  No.  169,  April 
Sessions,  1887. 

Rule  to  show  cause  why  the  verdict  of  the  jury  imposing 
costs  on  George  W.  Potter  should  not  be  remitted. 

F,  J.  Fitzsitnmons^  M.  R,  Kays^  for  rule. 

L,  Anurman^  E.  C.  Newcomb,  contra. 

GUNSTER.  J.  The  Act  of  31  March,  i860,  Section  62,  pro- 
vides that  "In  all  prosecutions,  cases  of  felony  excepted,  if  the 
bill  of  indictment  shall  be  returned  "ignoramus"  the  grahd 
jury  returning  the  same  shall  decide  and  certify  on  such  bill 
whether  the  county  or  the  prosecutor  shall  pay  the  costs  of 
prosecution,  and  in  all  cases  of  acquittals  by  the  petit  jury  on 
ioidictments  for  the  offenses  aforesaid,  the  jury  trying  the  same 
shall  determine,  by  their  verdict,  whether  the  county  or  the 
prosecutor  or  the  defendant  shall  pay  the  costs,  or  whether  the 
same  shall  be  apportioned  between  the  prosecutor  and  the  de- 
fendant, and  in  what  proportion  ;  and  the  jury,  grand  or  petit, 
so  determining,  in  case  they  direct  the  prosecutor  to  pay  the 
costs  or  any  portion  thereof,  shall  nmtie  him  in  their  return  or 
verdict  y 

Uiider  this  Act  of  Assembly  our  courts  have  uniformly 
.held  that  the  jury,  grand  or  petit,  had  the  power  to  pass  by 
the  person  whose  name  was  endorsed  on  the  indictment  as  the 
prosecutor,  and  to  find  from  the  evidence  before  them  who  the 
real  prosecutor  was.  Prima  facie ^  tlfe- person  whose  name  is 
indorsed  on  ihe  indictment  as  prosecutor,  is  such,  but  the  evi- 
dence may  show  that  he  is  not  the  real  prosecutor  and  that 
some  one  else. is. 

In  the  case  before  us,  the  jury  acquitted  the  defendant 
and  determined  by  their  verdict  that  the  prosecutor  should 
pay  the  costs  and  named  Mr.  Potter  as  the  prosecutor  in  their 
verdict,  notwithstanding  the  fact  that  the  name  of  I.  P.  Dolph 
was  indorsed  on  the  indictment  as  prosecutor.  But  there  was 
evidence  before  the  jury  tending  to  show  that  Mr.  Potter  was 
the  real  prosecutor;  that  he  had  called  the  attention  of  Mr. 
Dolph,  the  constable,  to  the  alleged  offense  and  had  furnished 
him  with  a  list  of  the  names  of  the  witnesses  by  whom  it  could 
be  proved.  Mr.  Potter  was  not  called  to  contradict  this.  In- 
deed he  was  not  called  at  all.  In  his  deposition  he  frankly  ad- 
mits his  connection  with  the  case  and  says  that  his  motive  was 
a  desire  to  see  the  law  obeyed  and  that  the  defendant  acknowl- 
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<edg^ed  to  him  having  sold  liquor.  All  these  things'  it  wasprop- 
er  for  the  jury  to  know  and.  consider.  Mr.  Potter's  testimony 
might  ha-ve  saved  the  verdict. 

The  statute  expressly  makes  it  the  duty  of  the  jury  to  de- 
termine who  shall  pay  the  costs  and  we  are  not  authorized  to 
invade  their  province.  Only  in  the  clearest  cases  can  the  court 
«et  aside  such  a  verdict  as  this  and  it  is  neyer  done  where  the 
evidence  fairly  supports  it.     The  rule  is  discharged. 

Commonwealth  ex  re/.   Jordan  vs.  Commissioners  of 

Lackawanna  County. 

{Supreme  Court  of  Pennsylvania y  March  lo^  i8go.) 

RIGHT  OF  appeal — MANDAMUS. 
The  thirty-wooud  aec-tion  of  tbe  Art  14  Jane,  1896,  which  providm  th*t  ^*the 
■p^rty  aggriered  by  tbe  proceediog  bad  in  any  court  of  common  pleas  upon  any 
writofmandamiw,  may  remove  the  same,  after  the  first  [final]  Judgment,  order, 
or  decree  therein,  by  writ  of  error,  into  tbe  supreme  court  as  in  other  case^  does 
not  authorise  an  appeal  from  an  order  discbars^nx  a  rule  to  show  cause  why  «n 
alternative  writ  should  not  issue. 

Appeal,  by  plaintiff,  from  court  of  common  pleas  of  Lack- 
awanna county,     (s.  c.  sufra  page  197.) 

/.  H.  Burns,  for  appellant. 

L,  A,  Watres,  for  appellees. 

Per  Curiam.  This  was  an  appeal  froni  the  order  of  the 
court  below  discharging  a  rule  to  show  cause  why  a  writ  oi 
alternative  mandamus  should  not  issue.  We  need  not  dis- 
cuss the  nierits  of  the  case,  as  we  are  satisfied  that  an  appeal  does 
not  lie.  It  is  true  the  thirty-second  section  of  the  act  of  14th 
June,  1836,  provides  that  "the  party  aggrieved  by  the  pro- 
ceeding had  in  any  court  of  common  pleas  upon  any  writ 
of  mandamus  may  remove  the  same,  after  the  first  [final]  judg- 
ment, order,  or  decree  therein,  by  writ  of  error  into  the  sup- 
reme court,  as  in  other  cases.*'  There  was  not  a  final  judg- 
ment here.  There  was  not  even  a  writ  of  mandamus.  There 
was  nothing  but  a  rule  to  show  cause  why  an  alternative  writ 
should  not  issue.  The  refusal  of  this  writ  was  in  the  discre- 
tion  of  the  court  below,  and  is  not  reviewable  here.  {Com.  vs. 
Davis,  109  Pa.  St.  128)  We  need  not  discuss  the  alleged  in- 
convenience  of  this  rule.  It  is  sufficient  for  us  to  follow  the 
act  of  assembly.  But,  if  any  one  is  usurping  an  office  which 
he  has  no  right  to  hold,  the  party  injured  is  not  without  rem- 
edy. Awritof^i/£?  warranto  has  been  found  useful  in  such 
cases.     Appeal  quashed  at  the  cost  of  the  appellant. 
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In  Re:   Road  in  Blakely,  Dickson  aot)  Scott. 
*{Quarter  Sessions  of  Lackawanna  CguHty^  January  ij^  fSpo.) 

ROAD   LAW— FORM   OT  PETITION— "PRACTICE. 

It  is  proper  to  join  proceedini^  to  vacate  with  proceedings  to  r4\9j  a  Toad 
•or  parts  of  a  road. 

Whw^the  object  of  a  proceeding  k  to  relay  a  road  in  whole  or  in  part  and 
*to  vacate  what  is  thns  supplied, -such  object  should  distinctly  appear  in  the  form  Of 
the  proceeding.  The  petition  should  be,  in  teimSf  a  petition  to  change  or  vacate 
and  to  supply  or  relay  the  parts  vacated,  and  must  comply  -with  the  ^i*d  section 
•of  the  general  road  law. 

Application  for  appointment  df  viewers  No.  424,  October 
Session,   1889; 

The  petition  was  as  follows^ 
To  the  Honorable y  the  Judges  of  the  Court  of  Quarter  Sessions  of 

Lackawanna  County: 

The  petition  of  the  undersigned  respectfully  represents: 

That  they  labor  tinder  great  inconvenience  for  want  of  a 
public  road  leading  from  Pricevifie  to  Scott  Townshfp,  at  or 
near  the  house  of  Avert  Snyder  in  the  Borough,  of  Dickson 
"City,  and  to  end  at  a  point  in  said  road  at  or  near  the  1)arn 
of  William  Stevens  in  said  Township  of  Scott; 

Your  petitioners  therefore  pray  the  court  to  appoint  thrree 
-persons,  qualified  according  to  law,  to  view  the  ground  pro- 
posed for  such  road,  and  if  they  shouki  sec  occasion  to  lay  out 
the  same,  to  inquire  of  and  vacate  the  public  road  now  opened 
from  said  point  near  Avert  Snyder's  house  to  said  point  at  or 
near  the  barn  of  said  Stevens,  which  last  mentioned  road  will, 
■by  reason  of  the  laying  out  of  the  proposed  road,  become  use. 
less  and  burthensome  so  f^ir  as  the  same  is  or  has  become  a 
township  and  borough  road  ;  and  make  report  of  the  proceed- 
ings to  the  next  term  of  court.     And  they  will  ever  pray,  ^etc 

Rule  was  entered  to  show  cause  why  viewers  should  «ot 
l>e  appointed. 

6.  B.  Gardner^  for  ruJe, 

Archbalu,  p.  J.  There  can  be  no  doubt  of  the  propri- 
•cty  of  joining  pioceedmgs  to  vacate  with  those  to  relay  a  road 
or  parts  of  a  road.  (North  Branch  Road,  i  Leg.  Chron.  tig; 
Franklin,  Liberty  and  Great  Bend  Road,  7  Pa.  C.  C.  R.  273.) 
The  authority  given  by  the  statute  to  change  the  whole  or 
any  part    of    a  road    is    an    authority   to   substitute   a  new 
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road  for  an  old  one,  and  whenever  this  ts  done  the  old 
road  so  far  as  it  is  thus  supplied  is  to  be  vacated.  {Mtll- 
£reek  vs.  Reed^  29  Pa.  197.)  We  do  not  mean  by  anything 
herein  said  to  question  this  practice. 

But  the  present  petition  does  not  assume  that  character. 
It  is  not  a  petition  to  vacate  and  relay  a  road  but  to  relay  a  road 
between  certain  designated  termini,  and  thereupon  and  by  rea- 
son of  the  occasion  thus  made  to  vacate  an  already  existing  road 
between  the  same  termini  against  which  nothing  is  alleged  as  it 
2X  present  stands.  The  viewers  if  appointed  would  upon  this 
petition  be  authorized  to  lay  out  a  new  road  and  still  leave  the 
old  road  standing;  thus  making  two  parallel  roads  between 
€he  same  points.  This  we  have  already  in  the  former  pro- 
feedings  to  lay  out  this  road  distinctly  refused  to  allow  and 
we  are  not  to  be  led  into  it  by  indirection.  If  there  is  occas- 
ion for  relaying  this  road  in  whole  or  in  part  and  for  vacating 
what  is  thus  supplied,  the  proceedings  must  assume  that  form. 
The  petition  must  be  in  terms  a  petition  to  chatige  or  vacate 
and  to  supply  or  relay  the  parts  vacated  and  must  as  such 
according  to  the  23d  section  of  the  general  road  law  "set  forth 
in  a  clear  and  distinct  manner  the  situation  and  other  circum- 
stances of  such  road  or  highway  or  of  the  part  thereof  which 
the  applicants  may  desire  to  have  vacated.*'  What  is  a  com- 
pliance with  this  requirement  of  the  .statute  will  appear  in 
Otter  Creek  Road  (104  Pa.  261)  and  what  is  not,  in  Ross 
Township  Road  (36  Pa.  87).  In  the  latter  case  a  petition  in 
form  such  as  the  one  now  before  us  was  said  to  be  ^'framed  in 
entire  disregard  of  the  Act  of  Assembly,""  and  the  ruling  there 
made  effectually  disposes  of  the  present  application. 

To  recapitulate,  we  can  neither  sustain  this  petition  as  a 
petition  to  lay  out  a  new  road,  because  proceedings  to  lay  out 
the  same  road  have  already  been  heard  and  disposed  of;  nor 
can  we  sustain  it  as  a  petition  to  vacate  and  relay,  because  it  is 
,not  in  that  form  and  does  not  comply  with  the  statute. 

The  application  for  the  appointment  of  viewers  is  refused 
and  the  petition  is  dismissed  at  the  cost  of  the  petitioners. 

N.  R.  The  form  of  the  petition  in  the  above  case  is  sus- 
tained by  a  petition  found  in  Smith's  Forms,  p  688.  But  in 
the  face  of  the  decision  in  Ross  Twp.  Road,  supra,  as  well  as 
for  the  reasons  given  above  the  form  cannot  be  sustained,  and 
should  be  dropped. 
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In  "Rr:  Division  of  Property  and  Debts  of  IIoaring 

Brook  School  District. 

(Quarter  Sessions  of  Lackawanna  County,  Murck  40^  iSpo.) 

practice. 

A  pAtition  for  the  division  and  apportioamenc  of  the  property  and  debts  of 
•one  school  district  with  another  which  has  been  erected  out  of  the  former'*  terri- 
tory, should  clearly  set  forth  all  the  facts  which  the  court  is  called  to  pass  upon, 
•or  in  case  this  cannot  be  done,  the  reasjon  why  it  cannot  be  done  should  be  ^vwl 

Demurrer  to  petition.     No.  226,  January  Sessions,  1896. 

5.  B  Price f  for  demurrer. 
A,  Bauman,  for  petition. 

GUNSTER,  J.  This  petition  does  not  contain  enough 
iacts.     It  ought  to  set  forth  at  least 

1.  The  time  and  manner  of  the  formation  of  the  new 
school  district. 

2.  What  real  estate  and  school  houses  belonged  to  the 
•old  school  district,  and  the  value  thereof,  and  what  propoi^ 
tion  thereof  is  within  the  bounds  of  the  new  district. 

3.  Whether  such  real  estate  and  school  houses  within 
^he  bounds  of  the  new  district  are  an  undue  proportion  of 
the  whole,  and  if  so,  how  much  money  should  be  paid  there- 
.for  by  the  new  to  the  eld  district. 

4.  Whether  or  not  there  be  any  money  on  hand,  or  debt 
lunpaid,  or  any  tax  or  other  claim  uncollected,  after  the  set- 
tlement of  all  the  accounts  of  the  current  year,  and  if  there  be 
any  such,  the  amounts  thereof  respectively. 

All  the  facts  which  the  court  is  called  to  pass  upon  should 
be  fully  and  clearly  set  forth  in  the  petition  and  in  case  this 
•cannot  be  done  the  reason  why  it  cannot  be  done  should  be 
;given. 

The  demurred  is  sustained.  Leave  is  granted  the  petit- 
ioners to  Ble  an  amended  petition  within  twenty  days  and  in 
•case  they  fail  to  do  so  the  petition  is  to  be  dismissed. 


Commonwealth  vs.  Early. 
[(Quarter  Sessions  of  Lackawanna  County,  November  25,  I'Sgo,) 

AMENDMENT  <)F   INDICTMENT, 
•^n  a  plea  in  abatement  and  motion  to  quash  an  indictment  on  the  groand  of 
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tninoiiMr  of  the  defendant,  the  dictriet  attorney  may  be  afllawefl  to  amend  !>>  the 
{insertion  of  the  proper  name  and  the  plea  will  then  be  overruled. 

Such  an  amendment  is  made  **on  the  trial"  of  the  indictment,  wi^in  the 
jneaning  of  the  Act  81  March,  1880. 

Indictment  for  keeping  a  tippling  house,  No.  .246,  October 
Sessions,  1887. 

Rule  to  show  cause  why  motion  in  arrest  of  judgment 
should  Bot  prevail. 

GBrien  &  Kelly^  for  rule. 

H,  M,  Edwards^  District  Attorney,  contrA. 

GuNSTER^  J.  When  this  -case  was  called  for  trial,  the 
defendant,  in  her  own  proper  person,  came  into  court  and 
pleaded  that  her  name  was  Honora  Early  and  tJaat  by  that 
flame  she  had  always  been  called  and  known,  and  that  she 
was  not  and  had  not  at  any  time  previous  been  called  or 
known  as  Ann  Early  as  supposed  in  the  indictment,  and  pray- 
«ed  judgment  of  the  indictment  and  that  the  same  be  quashed. 
On  motion  of  the  District  Attorney  I  allowed  the  indictment 
to  be  amended  so  that  the  name  Ann  Early  shall  read  Hon> 
ora  Early  wherever  the  same  appears  in  the  indictment  and 
thereupon  overruled  thef  plea  in  abatement.  The  jury  having 
found  the  defendant  guilty,  her  counsel  moved  in  arrest  of 
judgment  for  the  reason  that  she  was  not  indicted  in  her  own 
proper  name  as  set  forth  in  the  plea  in  abatement.  The  mo- 
tion hinges  on  the  propriety  of  allowing  the  amendment. 

The  thirteenth  section  of, the  Act  of  31  March,  1S60,  pro- 
vides i«/^r  alia  as  follows:  **If  on  the  trial  of  any  indictment 
for  felony  or  misdemeanor,  there  shall  appear  to  be  any  var- 
iance between  the  statement  of  such  indictment  and  the  evi- 
dence offered  in  proof  thereof  in  the  name  of  any  place  men- 
tioned or  described  in  such  indictment ;  *  *  *  or  in  the 
Christian  name  or  surname,  or  both  Christian  name  and  sur- 
name, or  other  description  whatsoever  of  any  person  or  per- 
sons whomsoever,  therein  named  or  described ;  *  *  *  it 
shall  and  may  be  lawful  for  the  court  before  whom  the  trial 
shall  be  had,  if  it  shall  consider  such  variance  not  material  to 
the  merits  of  the  case,  and  that  the  defendant  cannot  be  pre- 
judiced thereby  in  his  defense  up>on  such  merits,  to  order  such 
indictment  to  be  amende4i  according  to  the  proof,  by  some 
oflficerof  the  court,  both  in  that  part  of  the  indictment  where- 
in such  variance  occurs,  and  in  every  other  part  of  the  indict- 
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ment  in  which  it  may  become  necessary  to  onKsncl ;  and  rtfter 
such  amendment,  the  trial  shall,  proceed  in  the  same  manner 
in  all  respects,  and  with  the  satne  consequences,  as  i(  no 
variance  had  occured.  And  every  verdict  and  judgment 
which  shall  be  given,  after  making  such  amendment,  .^halllDe 
of  the  same  force  and  effect  in  all  respects  as  if  the  indict- 
ment  had  originally  been  in  the  same  ferm  in  which  it^was 
after  such  amendment  was  made." 

This  language  is  plain  and  clear  enough  and  iT  applicable 
to  the  case  is  sufficient  authority  for  allowing  the  amendment. 
It  is  argued,  however,  that  amendmentcan  be  ordered  only  **aH 
the  trial  of  any  indictment,"  etc.,  and  that  the  motion  to 
amend  was  not  made  or  allowed'"on  the  trial."  The  argument 
is  somewhat  refined.  Blackstone  defines  a  trial  to  be  theexanv- 
ination  of  the  matter  of  fact  in  issue.  When  the  defend aitt 
pleaded  that  her  naine  was  Honora  an<l  'nrtt  Ann,  the  first 
thing  tv)  be  il:)ne  before  the  question  orherguilt  or  innooenee 
»could  be  inquired  into  was  to  determine  whether  her  name 
•was  Honora  or  Ann.  That  was  the  issue  ^he  ^presented  to 
the  Commonwealth.  The  district  attorney  accepted  her  ver- 
^siGn  o'f  the  fact,  which  was  equivalent  to  the  verdict  of  a  jury 
iin  her  favor  on  that  issue.  The  examination  of  the  matter 
^ivas  apart  of  the  trial.  It  has  been  held  in  a  very  recent-case 
that  proceedings  to  quash  are  properly  ^considered  as  a  part 
of  the  trial.  (Commonwealth  vs.  Bradney,  et  al,  24W.  T»J.'C. 
loi.)  The  language  of  the  statute  in  question  is  very  similar 
to  that  of  the  Act  of  19  May,  1874.  providing  for  review -in 
the  Supreme  Court  in  criminal  cases,  authorizing  exceptions 
to  the  decisions  of  the  trial  court.  It  provides  ''That  on  the 
trial  of  all  cases  of  felonious  homicide,  etc.,  *  *  ♦  in- 
ceptions to  any  decision  of  the  court  may  be  'made  by  the 
defendant  and  a  bill  thereof  shall  be  sealed,  etc.,*'  and  it  wa.«t 
held  that  a  bill  sealed  in  proceedings  to  quash  brought  the 
testimony  of  a  witness  upon  the  record,  which  could  not  be 
the  case  under  said  act  if  proceedings  to  quash  were  not  a 
part  of  the  trial.  {Commonwealth  vs.  Green,  24  W.  N.  C.  149.) 
After  a  careful  examination  of  the  question  we  are  all  of  the 
opinion  that  the  amendment  was  properly  allowed. 

The  rufle  to  show  cause  why  motion  in  arrest  of  judgment 
should  not  prevail  is  discharged  and  the  motio'n  in  arrest  of 
judgment  is  overruled. 
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O'Neill,  et  al.  vs.  -Roche. 
{Common  Picas  of  Lackawanna  County,  May  26^  iS^o., 

PRACTICE  0N  ATTACHMENT   EXECUION  BEFeRE  ALDERMEN. 

» 

A  writ  of  attachment  execution,  issued  by  an  aldennaii,  most  he  made  re 
•turuable  to  some  certain  day  and  at  some  certain  hour  or  between  two  deAigtiated 
'hours  a«  in  the  case  of  a  sammons.     A  writ  which  m<>rely  requires  the  defendanfri 
-and  garnishees  to  appear  '4n  eight  days  from  the  service"  ii*  fatally  4efecti-ve. 

Certiorari.     No.  564  April  terni,  1890. 

P.  P.  Smith,  for  plaintiff  in  error. 

T.  F.  Mc Court,  tor  defendant  incrr©r. 

Akchuali),  p.  J.  The  judgment  upon  which  tlic  attach- 
iinent  execution  was  issued  in  this  case  having  been  reversed 
as  to  Marj'  O'Neill.the  attachment  must  as  a  matter  of  course 
ffall  with  it. 

But  I  am  called  to  j»(»  further  th&n  this  by  the  record 
Avhich  I  find  before  me  and  reverse  the  judgment  also  as  t© 
Michael  O'Neill.  The  judgment  was  taken  against  him  by 
•default  so  that  he  may  avail  himself  of  any  irregularities  lead- 
ing up  to  it. 

The  writ  in  this  case  is  fatally  defective  in  that  it  is  not 
•made  returnable  to  any  definite  time.  By  the  3rd  section  of 
the  act  of  15  April,  1845,  giving  justices  jtnrisdiction  in  attach- 
>ment  execution  it  is  prescibed  that  "The  said  writ  of  attach- 
ment  may  be  issued  returna'ble  not  less  than  four  nor  more 
than  eight  days  and  shall  be  served  in  the  -manner  pointed 
out  for  the  service  o^  a  summons.'^  •  Dnder  this,  the  writ 
TTiust  be  made  returnable  to  a  day  certain,  just  as  much  as 
imust  a  summons.  There  must  be  a  time  at  wliicTi  botli  par- 
ties by  the  exigency  of  the  writ  are  to  appear  and  be  heard. 
This  must  "be  fixed  by  the  writ  rtself  and  carniot  "be  left  to 
•depend  upon  something  outside  of  it.  In  the  present  case  the 
defendant  and  garnishee  are  merely  required  to  appear  "in 
'eight  days  from  the  service""  of  the  attachment.  The  latter  is 
tested  the,  12th  day  of  February,  1890,  and  service  was  made 
the  same  day.  But  suppose  service  had  not  been  made  until 
two  or  three  days  subsequently.  The  return  of  the  attachment 
would  then  by  its  own  terms  fall  more  than  eight  days  be- 
yond the  day  it  ifvuied  contrary  bo   the  pnovisions  .of  the  sta- 
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'Tute.  This  of  itself  shows  that  an  attachmeiit  execution  m 
this  form  can  not  be  sustained.  But  1  put  the  case  upon  the 
broader  ground  that  it  must  of  necessity  be  made  returnable 
to  some  certain  day,  to  be  named  in  the  writ  itself,  at  which 
the  parties  shall  appearand  be  heard,  or  failing  to  appear  may 
be  adjudged  to  be  in  default. 

Furthermore  the  attachment  should  be  made  rcftnmable 
at  some  stated  hours  or  between  two  designated  hours,  as  in 
the  case  of  a  summons.     The  analogies  are  such  that  we  may 
well  extend  the  practice  with  regard  to  summonses  to  attach- 
ment executions  also  so  far  as   applicable.      Process  'of   this 
•character  serves  a  two  fold  purpose;  it  ■bind.*?  the  property  of 
the  defendant  if  any  in  the  hands  of  the  garnishee,  and^sunv- 
mons"  both  defendant  and  garnishee  to  show  cause  against  it. 
In  the  latter  respedt  it  is  to  be  treated  as  any  other  summons 
•issuing  from  a  justice.     The'law  cf)ntem plait es  that  the  parties 
will  appear  and  be    heard  as   in  other  cases   and  in  order  to 
'effectually  do  so  not  only   the  day  but  the  hour  for  such  ap- 
pearance must   be  given.      Suitors  are  not  expected  to  wait 
about  the  offices*  of  justices  and  aldermen  all  day  to  see  when 
their  cases  will  come  up.      In  the  higher  courts  original   pro- 
cess is  made  returnable  to  some  certain  day  of  the  term  witli- 
'out  more  because  nothing  is  expected  to  be  done  upon  tliat 
«day.     It  is  bift  one  step  towards  getting  the  case  before  t"he 
•court  for  a  hearing.     But  when  in  a  case  already  pending  a 
rule  is  taken   upon  which  a  hearing  is  in  be  had   it  is  the   al- 
most invariable  practice  to  assign    it  not  only  a  day  but   an 
hour.     No  less   definiteness  should   exist  in  the  proceedings 
'before  justices  and  aldermen.      The   statute  has  marked  out 
'the  rule  with  regard  to  the  return  of  a  summons  and  the  same 
rule  should  prevail  with  regard  to  the  return  of  an  attachment 
•execution.     The  writ  is  fatally  defective  unless  a  day  and  an 
hour  be  named  therein   at  which  the  parties   are  to  appear. 
KBankvs,  Boyd,  3  Kulp  151.) 

It  has  not  escaped  me  in  reaching  this  conclusion  that  the 
•rule  on  the  garnishee  to  answer  interrogatories,  which  is  pro- 
vided by  the  same  section  of  the  act  in  question  (Act  15  Apl., 
1845,  §  3»  P-  ^'  459)»  is  a  rule  to  answer  **within  eight  days 
•after  the  same  shall  be  served,"  but  this  cannot  control  the 
question  of  the  return  of  the  attachment.  The  rule  is  dis- 
tinct .from  the  writ,  and. may  be  made  returnable  act  an  entirely 
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•different  time.  It  can  not  in  fact  be  returnable  at  t*he  same 
'time  with  the  attachment  except  in  the  single  case,  where  it 
issues  contemporaneously  with  the  writ,  and  the  latter  is  made 
Tetumable  in  eight  days,  and  both  writ  and  rule  are  served  the 
same  day  that  they  were  issued.  In  practice  this  may  not 
infrequently  happen,  and  it  may  be  the  most  convenient  course 
in  many  cases  to  pursue.  Bnt  it  can  hardly  have  been  con- 
templated by  the  statute  that  this  would  be  «o,  or  we  would 
have  had  some  different  arrangement.  The  rule  may  be  taken 
•out  as  late  as  the  very  return  day  of  the  writ,  and  by  delay  in 
securing  a  service  on  the  'garnishee  may  become  returnable 
a  considerable  time  thereafter.  There  is  no  hearing  upon  the 
rule,  and  hence  there  is  no  occasion  for  making  it  returnable 
to  a  specific  time.  The  garnishee  has  simply  to  answer  within 
the  time  limited  to  him  by  the  statute.  He  may  answer  the 
first  day;  he  may  take  the  whole  of  the  last  to  do  so;  he  t^ 
only  in  default  after  the  eighth  day  has  expired  without  his 
having  put  in  an  answer.  The  statute  has  left  the  return  o'f 
the  rule  to  answer  thus  open  and  Indefi^nite,  no  doubt  for  a 
sufficient  purpose,  but  nothing  can  be  drawn  from  this  witli 
regard  to  the  attachment  itself,  which  hy  the  express  provi- 
sion of  the  statute  is  put,  both  as  to  its  service  and  return, 
upon  entirely  different  terms. 

This  disposes  of  the  case  so  far  as  it  is  now  before  the 
court.  The  garnishees  took  refuge  in  an  appeal,  and  no  judg- 
ment therefore  remains  before  the  alderman  against  them.  I 
•can  not  forbear  to  say,  however,  that  had  they  taken  a  cer- 
tiorari instead  the  judgment  of  the  alderman  could  not  have 
failed  of  a  reversal.  The  irregular  practices  of  this  magistrate, 
disclosed  by  the  depositions,  in  disposing  of  the  case  as  he  did 
would  have  furnished  abundant  cause  for  doing  so,  even  iT 
there  were  no  other. 

The  judgment  in  the  attachment  execution  again^ 
Michael  O'Neill  and  Mary  O'Neill,  his  wife,  is  reversed. 
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Boyle  vs.  Hennemutn. 
({Common  Pleas  of  Lackawanna  ^ouftiy,  January  7,  ■i'SSg.) 

STATUTE  OF   LIMITATIONS — ACKNOW{>EDGEMENT  OF  DESfT. 

To  prev«nt  the  beneflta  of  the  ttataite  of  UmitatloiiB'froiii  beingloat  to  those 
•in  whoe^  favmr  ft  has  run,  nothing  fdutU  niffloe  excQ>t  a  cleur  and  unqualified 
promite  to  fiay,  or  an  equally  clear  and  naambiguous  acknowledgement  of  it  as  a 
eabsistiug  obligati9u,  tai  nieh  termnaaare  oenriateiit  with  m  p.esent  intent  to  pay 
she  same. 

Apromiee  in  the  following  wordr  "I  calculate  to  pay  it,  I  always  calonlated 
to  pay  it,"  held  not  safflcient  to  take  the  case  oat  of  the  act  of  limitationsL 

The  authority  of  Btmk  va  Ritton  is  nowhere  called  in  question,  '*I  agree  to 
■aettle  this  bill  wi«iBnos  West,"  held  that  the  word  '*settle"  is  not  suffldflnt  from 
which  to  imply  an  acknowldgement  of  the  debt.  It  is  an  agreement  to  adjust, 
and  supposes  examination  and  Inquiry  into  the  bill  and  the  accounts  between  the 


A  promise  to  pay  the  balance  of  a  note,  contradicts  directly  a  then  existing 
■intentipn  to  pay  the  whole  and  without  this  4h<««-is  110  acknowledgement,  coasis- 
'4«nt  with  a  new  promise  to  pay. 

Rule  for  new  trial  No.  454,  April  term,  rSS/. 
aArien  &  Kellyt,  for  plaintiff, 
L,  Amnurman,  for  defendant. 

Archbald,  p.  J.  It  must  be  confessed  that  the  courts 
Slave  introduced  almost  subtle  refinements  with  regard  to  what 
shall  and  what  shall  not  be  cpnsidcfred  sufficient  to  overcome 
the  bar  of  the  statute  of  limitations.  Rut  while  these  distinc- 
tions  may  be  at  times  difficult  for  the  lay  if  not  for  the  legal 
•mind  to  apprehend  and  appreciate  I  think  they  will  be  found 
to  be  prompted  by  the  consistent  effort  to  give  effect  to  the 
statute  according  to  its  true  spirit  and  intent  and  to  prevent 
its  benefits  from  being  lost  to  those  in  whose  favor  it  has  run 
i>y  anything  less  than  that  which  shows  an  intent  not  to  rely 
upon-  its  protection.  The  rule  is  therefore  laid  down,  that 
nothing  shall  suffice  except  a  clear  and  unqualified  promise  to 
pay  the  debt,  or  an  equally  clear  and  unambiguous  acknow- 
ledgment of  it  as  a  subsisting  obligation,  in  such  terms  as  are 
consistent  with  a  present  intent  to  pay  the  same.  Each  case 
must  necessarily  depend  upon  its  own  facts*  but  they  will  all 
disclose  upon  examination  an  intent  to  keep  iivmind  and  en- 
force this  rule. 
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That  which  most  nearly  approaches  the  case  in  han6,  is 
the  case  of  Kensington  Bank  vs.  Patton  (14  Pa.  479).  The 
bank  there  had  a  note  of  $100  against  Patron  as  to  which  the 
statute  had  run.  The  cashier  accordingly  went  to  see  him  and 
having  spoken  about  the  note,  said  he  had  been  sent  to 
have  some  arrangements  made  about  its  payment.  The  de- 
fendant then  said  he  would  •call  up  at  the  bank  in  the  cotirse 
of  a  few  days  and  made  some  arrangements  respecting  the 
payment  of  it.  He  said  he  might  pay  it,  or  could  pay  it,  in 
the  course  of  a  year,  and  something  was  said  about  taking  ^v^ 
•dollars  at  a  time.  This  was  held  insufficient.  In  discussing 
the  eflfect  of  it,  it  is  said  by  Rogers,  J.:  *'That  this  may  be 
•considered  as  the  acknowledgement  of  a  debt,  may  be  con- 
ceded ;  but  is  it  consistent  with  a  f)romise  to  pay?  The  witness 
[defendant]  says  he  would  call  up  and  make  some  arrange- 
ments to  pay  the  debt.  In  Oakesvs,  MitchelL  (15  Maine  Rep. 
360)  the  words  were,  'an  arrangement  will  soon  be  made  to  pay 
the  note:  I  calculate  to  pay  it  and  always  calculated  to  pay 
it.'  This  was  held  not  sufficient  to  take  the  case  out  of  the 
act  of  limitations.     That  case  is  very  like  the  present." 

The  authority  of  Bank  vs.  Patton  is  nowhere  called  in 
question,  but  on  the  confary  subsequent  kindred  cases  sus- 
tain and  confirm  it.  Thus  in  Huffws,  Ric/Mrdson,{igFa,.  388) 
it  was  said  by  Woodward,  J.:  '*A  promise  to  settle  and  pay 
is  no  better  than  a  promise  to  settle,  which  \\\  Morgan  vs.  Wal- 
ton, (4  Barr.  321)  was  held  too  indefinite  to  avoid  the  statute." 

Again  in  Emerson  vs.  Miller  (27  Pa.  278)  it  was  held  that 
a  promise  to  attend,  to  fix  or  settle  a  bill  presented,  would  not 
toll  the  statute.  In  Weaver  vs.  Weaver,  (54  Pa.  152),  there 
was  a  statement  of  account  showing  a  balance  due  the  plain- 
tiff of  $(934.44.  Under  this  the  defendant's  testator  had  sign- 
ed the  following  acknowledgement:  ** Having  received  an  or- 
der for  a  deed  to  me  from  M.  Weaver  1  hereby  agree  to  settle 
with  him  for  the  above  balance  and  any  other  just  claim  be- 
tweea  us."  But  this  was  also  held  insufficient.  "This  was  in 
no  sense,"  says  Thompson  J.,  "an  agreement  or  a.ssent  that 
the  balance  claimed  was  due  and  owing,  else  why  qualify  the 
expression  by  providing  for  a  settlement  of  the  account  and 
all  just  claims  between  them,  if  not  for  the  purppse  of  ascer- 
taining it."  This  was  approved  and  followed  in  McClelland 
vs^  We'stj  (59  Pa.  487)  where  in  like  manner  under  a  bill    for 
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lumber  footed  at  $25.64  with  interest  added  of  $48.33,  the  de- 
fendant's testator  had  signed  the  following:  **I  agree  to  settle 
this  bill  with  Enos  West."  *'This,**  says  Read  J.,  '^is  clearly  not 
a  pronnise  to  pay  nor  is  the  word  settle  sufficient  from  which 
to  imply  an  acknowledgment  of  the  debt.  It  is  an  agreement 
to  adjust  and  supposes  examination  and  inquiry  into  the  bill 
and  the  accounts  between  the  parties  "  In  Senseman  vs.  Her- 
..y//wfl«,  (82.  Pa.  83).  the  defendant  Houser  was  surety  on  a 
note  with  Hershman.  The  latter  became  insolvent  and  made 
^n  assignment.  Houser  upon  being  called  upon  for  payment 
after  the  debt  had  outlawed  said :  "Why  don't  you  see  th<*  as- 
signee  of  Hershman  and  get  the  pro  rata?  Then  he  would 
pay  the  balance.**  To  another  notice  he  said :  **Just  hold  on  ; 
that  there  was  no  use  of  making  expense ;  that  as  soon  as  he 
knew  what  amount  was  wanting,  after  the  assignee  of  Hersh- 
roan  would  pay  the  pro  rata  or  dividend  he  would  pay  the  bal- 
ance." It  was  said  of  this,  per  curiam.  "This  was  an  acknow- 
ledgment of  a  existing  debt,  but  does  it  exhibit  an  intent  to 
pay  the  whole  note  ?  ^his  suit  is  for  the  entire  debt,  the 
whole  of  the  note.  Clearly  it  was  not  the  intention  of  Houser 
"When  he  used  the  language  to  pay  the  whole  debt  but  a  bal- 
ance only,  not  the  whole.  It  contradicts  directly  a  then  ex. 
tsting  intention  to  pay  the  whole  and  without  this  there  is  nt) 
acknowledgment  consistent  with  a  new  promise  to  pay  the 
note."  The  last  case  to  which  I  shall  refer  is  §haefer  vs.  Hoff- 
Man,  (113  Pa.  i.)  It  was  there  said  that  th:  expressions  of  the 
defendant,  with  regard  to  a  note  held  against  him  by  the  plain- 
tiff, that  it  must  be  *'fixed"  and  that  "he  and  William"— a  third 
party — "would  have  to  pay  it"  are  equivocal.  "In  the  one  in- 
stance," says  Mr.  Justice  Paxon.  ''It  is  not  the  equivalent  of 
"pay"  and  in  the  other  it  involves  another  person  and  may 
refer  to  a  supposed  liability  rather  than' a  present  intention  toi 

pay." 

Tested  by  these  anthorities  from  first  to  last,  the  plain- 
tiff's case  must  fail.  There  evidence  is  in  substance  that  they 
-called  upon  the  defendant,  Hennemuth,  and  brought  up  in 
conversation  the  balance  of  account  which  he  owed  their  father, 
now  deceased.  Defendant  then  said,  he  knew  that  he  owed  a 
balance,  and  had  intended  several  times  to  call  qnd  make  pay- 
ment upon  ir,  but  something  had  deterred  him  He  wanted 
to  know  the  balance  and  was  told  it  was  something  over  $ioOi 
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and  he  then  said  that  he  would  come  to  Dunmore,  whcfre  de- 
cedetit^s  store  had  been,  the  next  Saturday  or  Monday  and 
oudce  arrangements  to  pay  it.  This  so  far  as  it  goes  is  an 
acknowledgment  of  an  indebtedness  due  upon  a  balance  off 
book  account  to  the  pilafnttfiTs  testsrtor,  bat  to  what  extent  ? 
It  is  evident  that  the  amount  is  uncertain  in  the  mind  of  the 
defendant,  fior  can  we  say  that  he  recognized  and  ac- 
cepted the  statenlent  that  it  was  something  over  ^loa 
The  books  were  not  there  nor  any  bill  of  account  taken  from 
ibem  ;  hence  perhaps  the  suggestion  of  the  defendant  that  he 
would  come  dawn  to  the  store  at  Dunmore  the  next  Saturday 
or  Monday.  It  can  not  be  assumed  that  the  defendant  admit* 
ted  as  correct  whatever  the  books  might  show.  Standing 
alone  as  an  acknowledgment  it  is  not  so  clear  and  unambigti- 
ous,  both  as  to  the  nature  and  extent  of  the  indebtedness  ad- 
mitted as  meets  the  requirement  of  the  decision.  Nor  does 
Che  superadded  promise  materially  improve  the  platntiff's  case. 
It  is  not  a  present  undertaking  to  pay  the  debt,  but  is  merely 
a  promise  to  arrange  for  the  payment  of  it,  upon  a  subsequent 
occasion.  The  matter  is  left  in  an  indefinite  and  equivocal 
position,  amd  .there  is  still  a  reservation  in  the  defendant's 
promise.  He  does  not  say  that  he  will  pay,  but  merely  that 
he  will  make  arrangements  to  do  so.  No,  obligation  to  pay 
could  be  predicat-ed  upon  this  as  upon  a  new  promise,  and  it 
must  be  held  insufficient  to  avoid  the  bar  of  the  statute. 

Having  reached  this  conclusion  it  would  be  now  in  order 
to  enter  judgment  for  the  defendant  upon  the  reserved  point 
nan  obstante  veridicto.  But  I  find  upon  examination  of^the 
record,  that  there  may  be  some  doubt  whether  such  care  was 
exercised  in  stating  the  facts  upon  which  the  point  was  reserv- 
ed as  the  practice  in  that  most  delicate  matter  requires,  and 
further,  at  the  time  of  taking  the  verdict  it  was  not  entered 
subject  to  the  reservation  stated  in  the  charge^  Under  the 
circumstances,  the  law  being  with  the  defendant  a  new  trial 
must  be  awarded. 

» 

The  rule  for  a  new  trial  is  made  absolute. 
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Commonwealth  vs.  Sperling. 

\Common  IHeas  of  Luserme  County^  May  ijy  iSqo,) 

HUSBAND  AND  WIFE— DESERTION, 

A  hoslMmd  after  hb  liability  to  prxMecation  for  deMrtion  became  complete 
went  to  a  distant  staie  and  obtained  a  divorce,  conceded  to  be  invalid,  and  tbea 
contracted  an  unlawful  marriage  with  another  woman,  by  whom  be  had  a  large 
family  of  children.  His  lawful  wife  proeecnted  him  for  desertion  and  after  a  full 
bearing  he  was  sentenoed  to  pay  a  certain  monthly  sum  for  her  support.  Several 
years  after  ^his  conviction  he  asked  to  have  the  decrae  set  aside  upon  the  groosd 
that  his  wife  bad  refused  to  live  with  bim.  Held,  That  her  refusal  was  Justiflahle 
and  the  sentence  allowed  to  stand.' 

Rule  to  show  cause  why  decrees  heretofore  entered  should 
not  be  revoked. 

Q,  A,  Gates^  for  cornmon wealth. 
Hon,  H.  IV,  Palmer,  for  defendant. 

Rice,  P,  J.  This  prosecution  for  desertion  was  began  in 
1883.  ^^  November  10,  1884,  after  a  full  hearing,  the  defen- 
dant was  sentenced  to  pay  to  his  wife  the  sum  of  fifteen  dollars 
per  month,  which  allowance  was  subsequently  increased  to 
twenty-three  dollars.  After  this  lapse  of  time  we  do- not  think 
we  are  required  to  reconsider  the  evidence  upon  which  those 
decrees  were  .based.  We  have  nevertheless  done  .so,  and  be- 
lieve now,  as  firmly  as  we  did  then,  that  the  decrees  were  fully 
justified.  Therefore,  the  sole  question,  is  whether  anything  has 
occurred  since  they  were  entered  which  ought  to  relieve  the 
defendant  fromJiability. 

On  January  20,  1890,  the  defendant  presented  his  affidavit 
setting  forth  that  more  than  two  years  before  he  rented  a  house 
on  Canal  street,  in  this  city,  and  sent  his  wife  a  written  notice 
to  come  and  live  with  him  and  be  supported  there,  which  she 
positively  refused  to  do.  The  depositions  taken  in  support  of 
the  present  rule,  which  was  awarded  on  the  above  afHdavii, 
show  that  in  February,  1887,  the  defendant  rented  two  rooms 
in  the  house  of  Mrs.  Fell  in  this  city,  and  sent  a  notice  to  his 
wife  and  daughter  to  come  and  occupy  them  with  him,  which 
they  have  thus  far  refused  to  do.  Was  the  prosecutrix  justified 
in  her  refusal  ?  The  decision  of  this  question  necessitates  a 
rehersal  of  some  of  the  facts  which  were  proved  at  the  first  hear- 
ing. 

The  parties  were  married  in  1867,  and  continued  to  live  to- 
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gether  as  husband  and  wtfeuntll  Atigu<:t,  f STt^'WhcntiedcfieBi- 
dant,  having  become  mvdlved  in  some  litigation  «nd  1»eing  in 
poor  health,  went  to  Winconsin  to  recruit.     Me  remained  in 
the  west  until  September,  iSj.t.    *In  the  meantime ihe  did  not 
contribute  to  his  wife'*s  support  and  it  became  necessary  for  her 
to  rent  the  house  which    they   had   occupied  and  which  stood 
upon  a  lot  given  to  her  by  her  father.     Uponihis  return  the 
prosecutrix  testHies  she  offered  to  go  and  keep  house  with  him 
but  he  refused  to  talk  upon  the  subject.    It  is  fair  to  say  that 
the  defendant  denies  this  and  alleges  that  upon  hisreturt^  from 
the  west  his  wife  refused  to  live  with  him.     I'his  dispute  ques- 
'.  tion  of  tfact  hasbeen heretofore  passed  upon,  and  we  only  allude 
to  it  now  as  a  part  of  the  history  iA  the  case      In  December, 
^^72f  the  prosecutrix  had  the  defendant  arrested  for  desertion, 
but  the  case    was   not    prosecuted.     In    December,    1873   ^^^ 
defendant  again  went  to  Wisconsin  and  staid  about  one  month, 
during  which  time  he   obtained  a  decree   in  divorce  upon  the 
ground  of  desertion.     We  need  not  comment  on  the  legality 
of  this  decree,  since  it  has  never  been  contended  in  any  of  the 
numerous   hearings   before  us  that  it  was  valid.     But  since  it 
has  been  argued  that    the   defendant  acted    innocently  in  the 
matter  we  will  briefly  refer   to  a  portion   of  his  testimony  on 
the  subject.     At  one  of  the  hearings  he  testified  :  "In  Decem- 
ber, 1873.  I  went  back  again  west  aud  got  a  divorce.      I  was 
there  only  about  a  month  before  I  got  the  divorce."     At   an- 
other hearing  he  testified  :  **I  consider  myself  living  yet  in  the 
west.     I  came  back  in  August,  and  went  back  to  the  west  again. 
As  soon  as  my  wife  arrested   me  •  I    was  advised  by  my  friends 
to  go  back  west  and  get  a   divorce,  because  it  was  easier.      I 
stayed  a  year  there,     I  was  also  advised  not   to  support   her. 
Q.     What  was  your  reason  for  refusing  to  support  her?      A. 
Simply  because  she  left  my  house  and  wanted  to  live  with  her 
mother,  and  I  stayed  there  for   months  and  months  and  she 
never  offered  to  cpme  back."      On  cross-examination  he  testi- 
fied :     "I  went  west  again  after  she  prosecuted  me,  and  I  made 
application  for  a  divorce.      Q.      Went  west  about   a  tnonth 
before  the  divorce  ?     A.     Oh,  no  ;  five  or  six  months.*    I  took 
witnesses  there.     I  didn't  stay  there;  I  only  went  there,  made 
application,  then  came  back  and  then  went  again.      Q.      You 
did*nt  stay  there  at  all?    A.     Only  a  week  or  so." 

If,  as   the  defendant  alleges,  his  wife  refused  to  live  with 
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him  vfeen  lie  returned  from  the  west  in  September,  1872,  it 
is  vwy  Grange,  in  view  of  the  liberality  of  our  divorce  laws, 
that  he  should  have  felt  it  necessary  to  go  to  a  distant  state 
to  obtain  a  divorce  upon  the  ground  of  desertion.  The  tes- 
timony of  the  defendant  tends  to  show :  first,  that  he  was 
•conscious  chat  he  had  no  legal  grounds  for  a  divorce  ;  second, 
that  he  is  not  entitled  to  consideration  upon  the  ground  that 
iie  acted  innocently. 

In  December,  1876,  the  defendant  married  another  wife 
•with  whom  he  continued  to  live  down  to  the  time  of  the  hear- 
ing and  first  decree  in  this  case.  At  the  time  of  the  hearing 
they  had  six  children  ranging  from  eleven  years  to  two  weeks 
old.  Whatever  may  be  said  of  the  conduct  of  the  defendant, 
this  woman  and  these  children  are  innocent  of  wrong  doing. 
We  may  remark  further,  that  there  has  never  come  within 
our  observation  a  more  forcible  condemnation  of  that  system 
of  law  which  makes  it  possible,  and  indeed  easy  for  a  man  to 
go  to  a  distant  state,  and  then  according  to  the  forms  of  law 
obtain  an  ex  parte  decree  in  divorce  on  the  ground  of  deser- 
tion alleged  to  have  been  committed  in  the  state  where  his 
wife  is  domiciled,  than  is  furnished  bv  this  case.  Such  cases 
,as  this  are  likely  to  occur  so  long  as  it  is  possible  to  obtain 
a  divorce,  good  perhaps  in  the  state  where  it  is  decreed,  but 
not  elsewhere.  But  this  is  not  the  place  for  the  discussion 
of  these  questions.  In  view  of  all  riie  circumstances,  is  the 
lawful  wife  bound  to  return  to  her  husband  or  forfeit  all  right 
to  support?  Clearly  not.  The  defendants  adultery,  for  so  it 
must  be  called,  would  be  a  just  fiable  cause  for  his  wife's 
separation  from  him,  and  is  an  equally  justifiable  cause  for 
her  present  refusal  to  return.     But  it  is  argued,  although  the 

• 

defendant  may  be  legally  liable  for  the  support  of  his  wife, 
such  liability  can  only  be  enforced  in  a  proceeding  for  di- 
vorce a  menso  et  thoro,  in  nhich  the  court  may  in  its  discre- 
tion decree  alimony.  Act  April  11,  1862.  P.  L.  430. 
Whether  a  wife  can,  because  of  her  husband's  adultery,  sep- 
arate from  him  against  his  will,  and  then  prosecute  him  for 
neglect  or  refusal  to  support  her  elsewhere,  under  the  Act 
of  1867,  may  be  an  open  question,  but  it  does  not  arise  in 
this  case  and  therefore  wc  need  not  discuss  it.  Here  the 
court  had  undoubted  jurisdiction  to  enter  the  decree  now 
in  force  which  he  asks  to  have  revoked.      But  in  addition  to 
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his  neglect  and  refusal  to  support  and  naintaia  his  wife,  anA 
after  his  liability  to  prosecntion  for  the  same  became  com- 
plete, he  contracted  an  unlawful  marriage  with  another  wo- 
man. The  question  is  whether  the  wife*s  refusal  to  condone 
this  latter  offence  is  good  ground  for  revoking  the  decree 
which  was  lawfully  entered.  We  hold  that  it  is  not.  If  he 
had  simply  been  guilty  of  desertion  a  different  question 
would  be  presented.  Bader's  Appeal.  115  Pa.  4S0. 
The  rule  to  revoke  the  decrees  is  discharged. 


In  Re:  Mercantile   License  of  The  Delaware  and 

Hudson  Canal  Co. 

[C^mm^  Pleas  of  Lackawanna  County  ^  May  26,  i8go,) 

LIABILITY  OF  A  MINING  COMPANY  FOR  TAXES  AS  A  DEALER 

IN  SUPPLIES — ACT  II  APRIL,  1862. 

Where  a  eompany,  owning  and  operating  mines,  regularly  told  a  particular 
brand  of  powder,  exclutiTely  to  her  own  employee,  for  oae  in  her  mines,  nsuaUy  at 
a  profit  but  aomeitimpe  for  less  than  cost,  held  that  the  company  was  a  dealer  and 
liable  to  aBBessment  by  the  mercantile  appraiser.     . 

Appeal  of  the  Delaware  &  Hudson  Canal  Company  fronci 
Mercantile  Appraisement  as  dealer  in  supplies  at  her  mines 
and  collieries  in  the  county  of  Lackawanna.  No.  575,  June 
Term,  1888. 

Jessups  &  Handf  for  appellant. 
L,  A.  Watres,  for  county. 

Connolly,  J;  The  defendant  company,  the  appellant, 
was  appraised  by  the  Mercantile  Appraiser  as  a  dealer  in  sup- 
plies in  Lackawanna  county,  from  which  appraisement  the  said 
company  appealed  to  this  court  under  the  provisions  of  the 
Act  of  Assembly- in  such  case  made  and  provided.  (See  act  of 
II  April,  1862,  §1  Purdon,'vol.  ii,  page  1691,  sect.  25. 

The  facts  as  shown  by  the  testimony  are  that  the  appellant 
at  the  time  the  appraisement  was  made,  was  engaged  in  the 
sale  of  powder  at  several  of  her  mines  or  collieries. 

It  is  claimed  by  the  appellant  that  she  sold  only  a  partic- , 
ular  brand  of  powder  and  sold  that  exclusively  to  her  own  em> 
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ployees  for  use  in  her  own  mines  or  collieries.  That  the  pow- 
der so  sold  was  of  a  parlicular  brand.  That  the  powder  was 
usually  sold  at  a  profit,  but  at  times  it  was  sold  for  less  than 
what  the  appellant  paid  for  it. 

There  is  but  one  question  to  be  determined  by  ud  on  this 
appeal,  viz :  Was  the  appellant  a  dealer  in  supplies?  A  dealer 
is  defined  to  be  "one  who  buys  to  sell  toothers  at  a  profit;  one 
who  acts  between  man  and  man,  to  have  transactions  of  any 
kind  with." 

Does  this  company,  the  appellant,  come  within  the  mean- 
ing of  this  definition  and  the  purview  of  the  Act  of  Assembly 
governing  venders  of  merchandise  ? 

We  are  of  opinion  that  she  does.  The  fact  that  this  com- 
pany buys  powder  to  sell  it  at  a  profit  brings  her  clearly  within 
the  letter  and  the  spirit  of  the  statute,  nor  is  she  relieved  from 
the  burdens  imposed  by  the  statute  because  she  confines  her 
sale  to  her  own  employes.  Neither  is  she  relieved  because  at 
times  she  sells  her  powder  for  less  than  she  pays  for  it.  This  is 
one  of  the  risks  incident  to-  trade  in  every  branch  of  mercan- 
tile business.  It  is  true  business  men  generally  buy  their 
wares  to  sell  them  at  an  advance  from  the  price  which  they 
paid  for  them,  but  a  fluctuation  of  the  market  may  compel 
them  to  sell  at  a  loss.  Such  may  be  the  fact  in  this  case,  al- 
though it  is  not  disclosed  by  the  testimony. 

Neither  is  it  an  excuse  that  only  a  particular  brand  of 
powder  was  sold  by  the  appellant.  This  might  be  more  to 
the  advantage  of  the  seller  than  to  the  buyer,  as  this  particular 
brand  only  was  allowed  to  be  used  in  her  mines. 

Under  the  facts  and  the  law,  we  cannot  escape  from  ar- 
riving at  the  conclusion  that  the  appellant  was  a  dealer  under 
the  provisions  of  the  Act  of  Assembly  governing  dealers  in 
merchandise.  Therefore  the  appeal  from  the  mercantile  ap- 
praisement is  dismissed  at  the  cost  of  the  appellant.  By  the 
Court. 

(Archbald,  P.  J.,  did  not  participate  in  the  argument  or 
dispos^  of  this  case.) 


Bolton  &  Co.  vs,  Ackerman  Bros. 

{Common  Pleas  of  Lackawanna  County^  May  26^  i8po,) 

ATHDAVIT  OF  DEFENCE. 
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Goods  delivered  to  a  oommon  cairier  for  truiait  to  a  pnrohaeor  ere  at  the 
risk  of  the  latter  unleas  special  arrangemeots  to  the  contrary  be  made. 

An  affldaTit  of  defence  which  alle^tee  that  eggs  sold  to  the  defendant  1^  the 
plaintiff  were  in  the  course  of  transportation  by  railways  from  Aognst  24,  to  Sep- 
tember S,  1880,  during  part  of  which  time  they  were  in  a  refrigerator  car  and  the 
remainder  they  ware  ezgipsed  to  muA  a  degree  of  heat  that  they  spoiled,  is  insnlB- 
cient. 

Action  of  assumpsit,  No.  1141,  October  term,  1889. 

Rule  for  judgment  for  want  of  sufficient  affidavit  of 
defence. 

/.  H.  Torrey^  for  rule. 
W,  H,  Stanton^  contra. 

Archbald,  p.  J.  The  eggs  sold  to  the  defendants  by  the 
plaintiff  were,  according  to  the  affidavit  of  defense,  in  course 
of  transportation  by  railways  from  Aug.  24  to  Sept,  3,  1889. 
During  part  of  this  time  they  were  in  a  refrigerator  car  and  the 
remainder  they  were  exposed  to  such  an  extreme  degree  of 
heat  that  they  spoiled.  There  is  nothing  to  hold  the  plain- 
tiffs responsible  for  this  result.  Goods  delivered  to  a  common 
carrier  for  transit  to  the  purchaser  are  at  the  risk  of  the  latter, 
unless  special  arrangements  to  the  contrary  be  made.  The 
seller  has  fulfilled  his  diity  when  he  delivers  them  in  proper 
condition  to  the  carrier.     (2  Benj.  on  sales,  §925.) 

.    The  rule  for  judgment  is  made  absolute  for  the  whole  of 
the  plaintiff's  claim. 


Appeal  of  Moore. 
Supreme  Court  of  Pennsyhania^  May  5,  ihgq, 

PARTNERSHIP-- ACCOUN  I ING — COSTS. 

Where  a  iLrm,  consisting  of  two  partners,  rent  a  furnished  hotel  from  the 
father  of  one  of  the  partners,  and  during  the  lesse  the  father  gires  his  son  yarions 
sums  of  money,  which  the  latter  expends  in  repairing  the  building  and  renewing 
the  furniture,  such  money  cannot,  on  an  accounting  between  the  partners,  be  con- 
sidered as  aloea  to  the  firm,  in  the  abeence  of  any  claim  made  therefor  against 
the  firm  by  the  father. 

A  pertner  who  negligently  pays  an  unjust  claim  against  the  firm  cannot 
charge  the  payment  to  the  firm. 

A  partner  who  improves  property  leased  by  the  Arm  against  the  protest  of 
his  copartner  cannot  charge  the  cost  of  such  improYement  to  the  firm. 

In  settling  partnership  accounts,  the  costs  of  suit  should  be  charged  to  the 

firm. 

Where  a  suit  for  an  accounting  has  been  before  the  master  for  four  years,  the 
allowance  of  $1,680  for  accountant's  bill  will  not  be  set  aside  by  theoourt,  withr 
^ddeBoe,  on  exceptions  to  the  master's  report^ 
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Appeal  from  Court  of  Common  Ple&s,  Philadelphia 
county ;  Arnold,  judge. 

Bill  by  Robert  A.  Gordon  against  George  M.  Moore.  The 
opinion  of  the  lower  court  was  as  follows : 

''The  plaintiff  and  defendant  were  copartners  in  the  hotel 
business,  as  lessees  and  proprietors  of  the  Girard  House,  in 
the  City  of  Philadelphia,  from  January,  1881,  to  December, 
1885,  when  the  partnership  expired  by  limitation.  The  bill  in 
this  case  was  filed  to  obtain  a  settlement  of  the  partner- 
ship afifairs.  The  matter  was  referred  to  a  master,  who  has 
made  his  report,  which  is  now  before  us,  on  exceptions  there- 
to. Although  the  business  was  to  be  carried  on  in  the  firm 
name  of  R.  A.  Gordon  &  Co.,  the  defendant  took  the  receipts 
of  the  business  into  his  own  hands,  deposited  the  money  in 
bank  in  his  own  name,  and  paid  it  out  on  his  individual  check, 
so  that  he  is  the  accounting  partner.  The  exception  of  the 
plaintiff  having  been  withdrawn  we  have  before  us  the  excep- 
tions of  the  defendant  only. 

"(i)  It  is  alleged  by  the  defendant  that  the  firm  owes  Mr. 
Andrew  M.  Moore  $47,998.62,  of  which  the  plaintiff  should  be 
charged  with  one-half.  Andrew  M.  Moore  is  the  father  of  the 
defendant,  and  the  uncle  of  the  plaintiff's  wife.  He  is  the 
present  owner  of  the  main  hotel  building,  and  all  the  furniture 
therein.  The  above  sum  represents  money  received  from  Andrew 
M.  Moore,  and  used  in  repairing  the  property  and  renewing  the 
furniture.  It  was  given  by  Mr.  Moore  to  his  son  at  different 
times  and  in  various  amounts,  without  taking  receipts  or  vouch- 
ers or  writings,  or  even  verbal  promises,  to  show  that  it  was  a 
loan  rather  than  a  disbursement,  of  his  own  money,  on  his  own 
property  and  for  his  own  benefit.  So  far  as  the  money  is  repre- 
sented by  new  furniture,  Mr.  Andrew  M.  Moore  has  it  yet,  and  so 
far  as  it  is  represented  by  additions  to  and  repairs  of  the  property, 
he  has  the  benefits  of  that  also.  Indeed,  it  is  doubtful  whether 
there  is  any  indebtedness  whatever  for  that  sum  by  anybody. 
Mr.  Andrew  M.  Moore,  when  called  as  a  witness,  stated  that 
he  is  the  owner  of  all  the  furniture  in  the  Girard  House.  He 
does  not  know  of  anything  there  that  he  has  not  paid  for. 
There  were  great  changes  made  {n  the  furniture,  and  that  he 
paid  for  them.  They  put  in  new  elevators,  and  he  paid  for 
them.  As  to  the  papering,  painting,  and  frescoing,  he  expects 
that  he  paid  for  all  those  items.     He  would  give  George  (the 
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defendant)  the  money  whenever  he  asked  for  it.  He  gave 
George  $StO0O  at  one  time  to  pay  the  painters.  He  gave  the 
money  to  pay  for  the  paper-hanging,  about  $3,000.  He  don't 
know  the  exact  amount  he  paid.x>ut  in  this  way,. but  thinks  it 
was  $47,000.  He  paid  for  the  bedding,  and  also  for  the  car- 
pets,  $10,000.  After  an  interval  of  a  week,  he  was  again  ex- 
amined, and  then  he  said  the  $47,000  was  a  loan  to  George, 
the  defendant.  Persisting  in  this  statement,  he  at  last,  in  re- 
sponse to  a  leading  question,  said  he  presumed  it  was  a  loao 
for  the  partnership,  but  he  holds  no  security,  note,  bond,  or 
writing  for  it  That  he  owns  the  furniture  because  he  bought 
and  paid  for  it,  and  he  holds  his  son  and  Mr.  Gordon  for  the 
Balance,  $47,000.  This  is  not  the  satisfactory  evidence  which 
is  required  to  prove  an  indebtedness.  It  proves  that  Mr. 
Andrew  M.  Moore,  as  the  master  says,  is  a  man  of  well-known 
liberality,  who  laid  out  his  money  freely  to  keep  the  condition 
of  his  property  good,  and  preserve  its  good-will  and  reputation 
among  the  traveling  public.  It  is  also  a  fact  of  some  impor- 
tance in  the  case  that  while  this  proceeding  has  been  in  court 
since  December,  1885,  and  the  question  whether  the  firm  owned 
this  item  of  $47,998.62  to  Andrew  M.  Moore  was  a  stoutly  con- 
tested question  from  the  beginning  of  the  litigation,  Mr. 
Moore  has  not  presented  a  claim  for  it  before  the  master,  nor 
has  he  brought  suit  for  it,  and  thus,  by  the  most  conclusive 

.  means  settled  this  question.  We  agree  with  the  master  that 
that  sum  is  not  due  by.  the  firm  to  Andrew  M.  Moore,  and 
dismiss  the  defendant's  exception  on  that  point. 

"(3)  The  defendant  was  charged,  in  accounting,  with  the 
sum  of  $1,031.02,  being  an.  overpayment  for  rent  which  was 
not  due.  It  was  paid  to  a  former  landlord,  the  Girard  House 
Hotel  Company,  which  owned  the  real  estate  for  the  first  two 
years  during  which  the  plaintiff  and  defendant  were  in  busi- 
ness. That  company  is  now  insolvent.  The  master*  charged 
the  defendant  with  this  sum,  and  in  this  he  was  right.  The 
law  is  well  settled  that  a  partner  who  negligently  pays  a  debts 
claimed,  but  not  due,  cannot  charge  the  payment  to  the  firm. 
In  re  Webb,  2  Moore,  500;  Mcllreath  vs.  Margetson,  4  Doug. 
278.     This  exception  is  dismissed. 

"(3)    Another  exception   concerns    the  expenditure  of 

.  moneys  of  the  firm  for  repairs  and  permanent  improvements. 
The  master  says  that  during  the  five  years  of  the  firm's  exis- 
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tence  there  was  expended  of  its  moneys  the  ainn  of  129,914.19 
on  the  former,  (repairs,)  and  $5,454.05  on  the  latter,  (improve- 
ments ;)  in  all  $34,668.24 ;  and  nearly  the  whole  of  this  large 
amount  was  used  in  the  improvement,  alteration,  and  embellish- 
ment of  the  hotel  property — the  buildings.*     Against  this  ex- 
penditure  the  plaintiff  protested.     As  the  master  well  says,  if 
this  dispute  were  between  the  landlord  and  tenant,  the  latter 
would  have  no  claim  on  the  former  for  reimbursement.     Here 
the  dispute  is  between  the  lessees,  one  of  whom  expended  the 
money,  not  only  without  the  consent  of  his  partner,  but  not- 
withstanding  the  protest  of  the  latter.     The  plaintiff  testified  : 
'I  was  not  consulted  about  the  expenditure  of  these  moneys 
for  repairs,  furniture,  and  permanent  improvements.     I  saw  the 
repairs  as  they  were  going  on.     I  made  objection  to  George 
M*  Moore,  also  to  his  father,  Mr.  Andrew  M.  Moore,  who 
advanced  the  money  for  them,  that   I  considered  we  were 
spending  more  money  on  this  house  than  we  were  entitled  to. 
Mr.  A.  M.  Moore  said  to  me:  *Bob.  don't  make  any  trouble 
with  George ;  I  will  see  you  all  right.*     I  did  not  complain  to 
George  M.  Moof  e  afterwards,  as  it  would  not  have  been  of  any 
use.     He  never  spoke  to  me  about  the  money  expended,  or 
why  it  was  expended,  or  anything  about  it.     I   did  not  know 
where  the  money  was  coming  from.     I  never  had  access  to  the 
books  x>f  the  firm,  so  as  to  find  out.* 

"The  law  on  this  subject  is  thus  expressed  by  a  text-writer 
of  high  authority;  *If  a  partner  makes  an  improper  outlay,  or 
advance  on  behalf  of  a  firm,  he  cannot  charge   it  to  the  firm, 
unless  his  conduct  is  ratified  by  it,  or  unless  the  firm's  assets 
have  been  increased  or  preserved  by  such  outlay  or  advance.' 
I  Lindl.  Partn.  *383.     This,  of  course,  applies  to  unusual  ex- 
penditures not  within  the  scope  of  the  business,  or  necessary 
for  its  conduct.     {Uay  vs.  Carter,  16  Wkly.   Notes  Cas,  385; 
Liveright  vs.  Martin^  42  Leg.  Int.  435.)     The  plaintiff  did   not 
ratify  this  expenditure,  but  he  protested  against  it.     The  as- 
sets of  the  firm  were  not  increased,  nor  preserved  by  it.     The 
property  of  Mr.  Andrew  M.  Moore  was  increased  and  preserved 
by.  it,  and,  in  view  of  the  relationship  between  the  parties  and 
the  promise  of   Mr.  Moore  to  see  the  plaintiff  'all  right*  if  he 
made  no  trouble  about  it,  we  think  this   expenditure  is  not 
properly  chargeable  to  the  firm,  but  to  the  partner  who  made 
it.     In  CVtf^  vs.  Ford,  i  Younge  &  C.  Ch.  280,  on  a  bill  for  the 
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settlement  of  a  partnership  account,  the  plaintiff  sought  to 
charge  the  defendant  with  the  loss  which  had  been  caused  by 
delay  in  selling  some  cotton  which  belonged  to  the  firm  at  its 
dissolution.  The  delay  was  the  act  of  the  defendant,  who  was 
the  managing  partner,  principally  trusted  with  the  duty  of 
winding  up  the  affairs  of  the  partnership,  and  the  plaintiff  had 
requested  that  the  cotton  should  be  immediately  sold.  The 
court  said  that,  as  the  plaintiff  himself  might  have  sold  the 
cotton  or  taken  measures  for  its  sale,  the  defendant  ought  not 
to  be  charged  with  the  whole  of  the  loss.  In  the  present  case. 
the  plaintiff  was  at  the  mercy  of  the  defendant,  who  kept  the 
money  of  the  firm  in  his  own  name,  and  paid  it  out  as  he 
pleased,  not  only  without  the  coixsent,  but  against  the  protest 
of  the  plaintiff,  who  could  not  help  himself  in  the  matter. 
When  one  partner  improperly  disposes  of  the  partnership  prop- 
erty, after  being  forbidden  to  do  so  by  the  other  partner,  the 
act  is  the  individual  act  of  the  partner  doing  it,  and  not  the 
act  of  the  firm.  {Yeager  vs.  WallaeCy  57  Pa.  St.,  365.)  A  pro- 
hibition or  protest  against  a  violation  of  partnership  articles  is 
binding  as  to  all  acts  done  after  the  prohibition  or  protest  has 
been  made.  (Cragg  vs.  Ford,  supra.)  We  think  the  master  did 
right  in  absolving  the  plaintiff  from  liability  on  this  item,  and 
dismissing  the  defendant's  exception  thereto. 

"(4)  This  exception  relates  to  the  amount  6f  the  account- 
ant's bill  ($1,630)  for  services  during  this  litigation.  The 
amount  seems  large,  but  we  have  no  evidence  by  which  we 
can  reduce  it.  The  matter  has  been  before  the  master  four 
years.  He  had  the  books  and  papers  before  him,  and  had  a 
personal  knowledge  of  the  services  performed  by  the  accoun- 
tant. In  the  absence  of  the  testimony,  we  must  take  the 
judgment  of  the  master  as  correct,  especially  as  the  sum  allow- 
ed  does  not  appear  to  be  excessive  or  extraordinary.  To  over- 
rule the  master  on  this  point  would  be  an  act  of  arbitrary 
power,  without  evidence,  and,  perhaps,  without  justice. 

*'(5)  The  last  exception  relates  to  the  costs  of  the  suit 
which  the  master  has  charged  to  the  firm,  or  both  parties, 
equally.  This  is  the  rule  in  settling  partnership  accounts,  un- 
less there  are  exceptional  reasons  for  doing  otherwise.  (Gyger's 
Appeal,  62  Pa.  St.  73.)  We  see  no  reason  to  depart  from  the 
rule  in  this  case ;  at  least,  none  has  been  shown  to  us  by  th 
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defendant.     It  is  ordered  that  all  the  exceptious  be  dismissed, 
and  the  report  of  the  master  confirmed." 

Ernest  Lowengrundy  Samuel  B.  Huey,  for  appellant. 
Thomas  R,  Elcock^  for  appellee. 

Per  Curiam.  The  opinion  of  the  learned  judge  below 
covers  all  the  points  in  this  case.  VVc  affirm  the  decree  for 
the  reasons  given  by  him.  Decree  afTirme^,  and  the  appeal 
dismissed,  at  the  costs  of  the  appellant. 


In  Re:  Road  in  Kingston  Township. 
{Supreme  Court  of  Pennsylvania,  April  2 8^  i8^o,) 

ESTABLISHMENT  OF  HIGHWAYS. 

Where,  in  a  proceedings  to  eetablish  a  highway,  there  have  been  reports  by 
viewers  and  reviewers,  a  final  order  of  the  court  oonflrming  the  report  of  the  view- 
ers disposes  of  the  report  of  the  reviewers,  and  the  exceptions  thereto,  as  fully  as 
if  they  had  been  expressly  adjudicated  upon. 

Under  Act  Pa.  Feb.  24,  1845,  which  providei  that  if  viewers  shall  decide  in 
favor  of  locatinfT  a  public  road.  snH  it  shall  appear  to  them  that  any  damage  will 
be  caused  thereby,  they  shall  sswss  the  damage  and  make  report  thereof,  the  om- 
ission by  viewers  to  assess  damages  is  equivalent  to  finding  that  none  had  been 
sustained. 

Where  viewers  report  that  a  proposed  road  is  practicabJe  and  necessary  for 
pubUc  convenience,  an  objection  th«>reto,  baaed  upon  a  supposed  futur6  liability  to 
a  railroad  company  arising  out  of  the  increased  cost  of  substituting  a  stone  culvert 
for  a  taestle  in  crossing  a  ravine,  is  not  sufllcient  to  prevent  the  laying  out  of  the 
road. 

Certiorari  to  Court  of  Quarter  Sessions,  Luzerne  county ; 
Stanley  Woodward,  Judge. 

The  opinion  of  the  judge  of  the  lower  court  was  as  fol- 
lows: 

"On  January  31,  1887,  the  petition  of  sundry  inhabitants 
of  Kingston  township  was  filed,  setting  forth  that  they  labor 
under  great  inconvenience  for  want  of  a  road  *  to  begin  at 
the  Dallas  and  Kingston  turnpike,  near  Rice's  fulling  mill, 
and  to  end  in  a  road  leading  from  Rice*s  fulling-mill  towards 
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Wyoming,  near  the  house  of  Peter  Staub.  Sr.,  being  between 
one-half  and    three-quarters  of  a    mile   in    length/  etc.,  and' 
praying  the  court  to  appoint  'proper  persons  to  view  and  lay 
out  the  same,  and  to  inquire  of  and    vacate  the  public  road 
between  the  same  points  which  by  the  laying  out  of  the   pro- 
posed  road    will   become  unnecessary  and  burdensome,'  etc. 
Thereupon   viewers  were   appointed  by  the   court,   who,  on 
April   21,  1887,    filed  their   report   in   favor  of  the  petition, 
which  was  confirmed  xm,  the  width  of  the   road  being  fixed 
at  fifty  feet.     This  report  was  accompanied  by  a  draft  show- 
ing the  new  road,  and  also  the  one 'to  be  vacated.     On   June 
20,  1887,  exceptions  to  this  report  were  filed,  but  these   ex- 
ceptions  were  apparently  abandoned  ;  for  on  the  same  day  a 
petition  for  a  review  was  also  filed,  the  same  attorney  appear- 
ing both  for  the  exceptants  and  for  the  petitioners  for  the  re- 
view.    Upon  this  petition  reviewers  were  duly  appointed  by 
the   court;  and  on   February  27,  1888,  these   reviewers  filed 
their  report,    in  which   they  set  forth,   among  other  things, 
that,  *in   pursuance  of  said  order,  we  have  reviewed  th^^  said 
road  returned  for  public  use,  and  are  of  opinion  that  a  road 
in  that  place  is  necessary  for  the  public  convenience,  but  that 
the   cost  of  constructing  the  same,   and    the    damages  that 
would  probably  be  recovered  by  the  Harvey's  Lake  RailroBd 
Company  would  be  so  great  as  not  to  warrant  the  granting 
of  said  road.'     They  also  reported  against  the  vacating  of  the 
former  or  old  road.     The  reports  of  the   viewers  and  of   the 
reviewers  having  thus  come  into  court,  the  petitioners  for  the 
road  and  for  the  review,  respectively,  proceeded  to  take  dep- 
ositions to   aid  the   court  in   coming  to  a  conclusion  on  the 
question  involved  in  the  controversy.      These  questions  were 
as  to  the  necessity  for  the  proposed   road,  and   the  expense 
of  its  construction.     But  it  also  appeared  at  this  stage  of  the 
case  that  among  the  parties  opposed  to  the  road  is  the  Har- 
vey's Lake  Railroad  Company,  for  the    reason  that  at  a  cer- 
tain point  it  will  pass   under  a  trestle   spanning  a  space 

feet  in  length,  which  space  the  railroad  company  intend  at 
some  future  time  to  fill  up.  and  thus  do  away  with  the  trestle 
upon  which  the  track  is  now  located,  and  to  substitute  for  it 
an  earth  embankment.  It  is  claimed  by  the  railroad  company 
that  the  trestle  was  only  intended  for  temporary  use,  and  that 
the  proposed  location  of  the   new  public  road  will  compel 
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them  to  construct  an  expensive  stone  culvert,   instead  of  the 
earth  embankment  referred  to. 

"  The  reports  of    the  viewers  and  of  the  reviewers,  accom- 
panied by  the  depositions,  were,  after  the  argument  by  coun- 
sel, handed  to  us.      After  a  careful  consideration,  we  were  of 
the  opinion  that  the  report  of  the   reviewers  in  reference  to 
the  subject  of  the  damages,  by  reason  of  the  location  of  the 
road,  was  imperfect  and  unsatisfactory,   especially  in  regard 
to  the  supposed    prospective  injury   to   the  Harvey's    Lake 
Railroad  Company.     We  therefore  referred  the  matter  back 
to  the  reviewers  for  amendment,  filing  an  opinion  in  connec- 
tion with  the  order  for  recommittal.      From   this  opinion  we 
extract  a  sentence  or  two  to  indicate  our  intention  in  making 
this  order.      Referring  to  the  language  of  the  report,  *  that  a 
road  in  that  place  is  necessary  for  the  public  convenience, 
but  that  the  cost  of  constructing  the  same,  and  the  damages 
that  would  probably  be  recovered  by  the  Harvey's  Lake  Rail* 
road  Company,  would  be  so  great  as  not  to  warrant  the  grant- 
ing of  said  road,*  etc.,  we   said :     'Now,    inasmuch  as  the 
viewers  and   the  reviewers  have  both  found  the  road  to  be 
necessary  for  public  .convenience,  the  only  meritorious  ques- 
tion  in  the  case  is  the  amount  of  the   damages ;  and  it  has 
been   held  in   many  cases  that  the  assessment  of  damages  is 
the  peculiar  province  of  the  reviewers,   rather  than  a  question 
for  the  court  upon  exceptions  to  a  report.'      And,  in  support 
of  this  view  of  the  law,  we  referred  to  the  cases  of  Road  in 
Chartiers  Tp.,  34  Pa.  St.  413,  and  Potts'  Appeal.  15  Pa.  St. 
414.     This  opinion  was   filed   May   7,   1888,  and  concluded 
with  an  order  in  these  words  :   'We  do  not  feel  at   liberty  to 
express  an  opinion    upon  the  main  question  involved  in  this 
controversy  until  we  can  have  the  benefit  of  a  clear  and  well- 
considered    report   by  the   reviewers  upon  the  character  and 
amount  of  the  damages  sustained  by  the  parties  who  object 
to  the  opening  of  the   proposed   road.      The   report  of  the 
reviewers  is  therefore  recommitted  and  referred  back  to  them 
for  correction.       See   Herr's  Mill  Road,    14  Serg.  &  R.  204; 
Baldwin  Road,  3  Grant.  Cas.  62.     On  September  17,  1888,  the 
reviewers  filed  a  new  report,  finding  in  favor  of  the  necessity 
of  the  road  to  be  opened,  as  well   as  for  the  Viacating  of  the 
old  road,  but  saying  nothing  whatever  about  damages  to  any 
one  claiming  to  be  injured.      This  report  was  confirmed  nisi 
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by  the  court  on  September  22,  1888.  On  November  2,  t88^» 
on  motion  of  counsel  for  the  Wilkes-Barre  &  Harvey's  Lake 
Railroad  Company,  the  court  granted  a  rule  'to  show  cause 
why  the  confirmation  nisi  of  the  second  or  supplemental  re- 
port of  'ihe  reviewers  shall  not  be  set  aside,  and  the  report 
recommitted/  Upon  the  same  day  the  counsel  for  the  rail- 
road company  filed  certain  exceptions  to  this  last  report  of 
the  reviewers.  The  principal  exception — and  the  only  one, 
in  our  judgment,  demanding  our  attention  at  this  stage  of 
the  case — is  as  follows :  '  Because,  while  the  first  report  of 
the  reviewers  was  expressly  remitted  to  them  to  report  upon 
the  character  and  amount  of  the  damages  sustained  by  the 
parties  who  object  to  the  opening  of  the  proposed  road,  yet 
the  reviewers  directly  disobeyed  the  order  of  the  court,  and 
never  examined  or  reported  upon  the  character  or  amount 
of  such  damages.' 

**The  first  question  then  to  be  considered  is  this:  Were 
the  reviewers  bound,  upon  the  recommittal  of  the  report  to 
them,  to  return  a  specific  finding  in  reference  to  the  claim 
of  the  Harvey's  Lake  Railroad  Company  for  damages;  or 
was  the  amended  report  in  favor  of  the  proposed  road,  with- 
out any  allowance  of  damages,  or  any  mention  of  the  sub- 
ject, a  substantial  and  sufiicient  compliance  with  the  order 
of  the  court,  and  the  rule  of  the  law  on  the  subject  ?  And 
first  as  to  the  law.  This  is  to  be  found  in  the  act  of  Feb- 
ruary 24,  1845,  (2  Purd.  Dig.  p  1 5 19,  pi.  169.)  This  act  was 
originally  made  applicable  to  the  counties  of  Butler,  Alle- 
gheny, Luzerne,  Lycoming,  and  Clinton  only ;  and  its  third 
section  is  as  follows :  *If  the  viewers  shall  decide  in  favor 
of  locating  a  public  road,  or  to  make  any  change  in  the  loca- 
tion of  the  public  road  which  they  were  appointed  to  review, 
it  shall  be  the  duty  of  the  viewers  to  endeavor  to  procure 
from  the  persons  through  whose  lands  such  location  may  be 
made,  releases  for  all  claims  of  damages  that  might  arise 
from  opening  the  same :  and,  in  every  case  where  said  view- 
ers shall  fail  to  procure  such  releases,  and  it  shall  appear  to 
them  that  any  damages  will  be  sustained,  it  shall  be  their 
duty  to  assess  the  damages  and  make  report  thereof,  signed 
by  a  majority  of  their  number,  etc.  Under  this  act  it  has 
been  decided  (i)  that  it  is  not  necessary  that  it  should  ap- 
pear on  the  face  of  the  report  that  the  viewers  gave  notice 
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bt  the  time  and  place  of  meeting,  (see  Middle  Creek  Road, 
9  Pa.  St.  69;  Baldwin  Road,  3  Grant,  Cas.  62 ;  Benton  Tp. 
Road,  2  Luz.  Leg.  Reg.  99;)  nor  (2)  that  they  have  endeav- 
ored to  obtain  releases,  (Road  in  Chartiers  Tp.,  .34  Pa.  St. 
413;  McConnell's  Mill  Road,  32  Pa.  St  2B5  ;)  and  <3)  that 
the  remedy  for  an  insufficient  allowance  of  damages  is  by  an 
application  for  a  review,  not  by  exceptions  to  the  report, 
(Road  in  Chartiers  Tp.,  34  Pa.  St.  413;  Pleasant  St.,  5  Luz. 
Leg.  Reg.  221.)  In  the  Case  of  Road  from  Point-No- Point 
to  Frankford  Road.  2  Serg.  &  R.  277,  under  an  act  then  iti 
force,  the  Brst  exception  to  the  proceedings  was  in  the  fol- 
lowing words  :  *Thal  the  Court  of  Quarter  Sessions  confirm- 
ed the  report  of  the  jury,  although  the  said  jury  did  not 
notice  the  claim  for  damages  of  the  heirs  of  Anna  Gibsop; 
nor  the  claim  for  damages  of  James  and  John  Gibson,  which 
were  embraced  in  the  general  order  of  the  court*  and  it  was 
shown  to  the  court  that  the  said  claims  were  laid  before  the 
jury.'  Tilghman,  C.  J.,  in  discussing  this  exception,  said: 
'The  point,  then,  is  reduced  to  this ;  Shall  this  court  quash 
the  proceedings  because  the  jury  have  not  expressly  said 
that  they  found  no  damage  had  been  sustained  by  any  per- 
son but  the  heirs  of  Baker  ?  To  establish  such  a  principle 
might  do  mischief,  because,  on  search  of  precedents,  we  find 
many  cases  where  the  jury  have  been  silent  as  to  all  persons 
who,  in  their  opinion,  had  sustained  no  damage.  These  re- 
ports or  findings  by  freeholders  appointed  to  inquire  into 
damages  are  not  scanned  with  such  critical  nicety  in  this 
court  as  proceedings  at  common  law  removed  by  writ  of 
error.'  The  proceedings  were  accordingly  affirmed.  A  care- 
ful research  on  our  part  has  failed  to  find  any  authority  for 
the  doctrine  that  viewers  or  reviewers  are  bound  to  say  ex- 
pressly in  their  report  that  thej^  find  no  damages  in  favor  of 
any  party  claiming  to  be  injured  by  the  location  of  the  road. 
In  other  words,  a  report  regular  on  its  face,  and  in  favor  of 
the  road  as  necessary  for  the  public  convenience,  with  no 
award  of  damages  to  any  one,  will  be  construed  to  mean 
that,  in  the  opinion  of  the  viewers,  no  damage  has  been 
suffered,  and  that  the  road  should  be  laid  out. 

*'But,  further,  the  rule  of  the  law  is  that,  vyhere  viewers 
and. reviewers  differ,  it  is  the  duty  of  the  courts  to  decide  be* 
tween  them,  and  to  adopt  the   one  or  the  other  report  as  the 


34^  LACKAWANNA  JURIST. 

justice  of  the   case   may  seem  to  dictate.       Road   in    Bucks 
county,  3VVhart.   109;     Road    Leading    from    Buckwalter's 
Orcherd,  3  Serg.  &  R.  236;  Bachman's    Road,  I  Watts,  406; 
Paradise  Road,  29  Pa.  St.  22.      In  the  case  before  us  the  or- 
iginal report  of  the   viewers  of  April  21,   1887.  set  forth  that 
they  had    'endeavored   to  procure  from  all    the  owners  of  the 
land   over   which   said  road  passes    releases  in  writing  of  all 
claims   to    damage   that  may  arise  from    opening  the  same, 
and  that  they  failed  to   procure  such  releases;   and,  having 
taken   into  consideration  the   advantages  to  be  derived  from 
the  road  passing   through   their  lands,    we  have  as.sessed  no 
damage.'      The  report  of  the  viewers  seems  in  all  respects  to 
conform  to  the  strictest  view  of  the  requirements  of  the  law, 
while  the  finding  of  the  reviewers  in   reference   to  the   pros- 
pective injury  to  the  railroad  company  might  be  reasonably 
considered  as   beyond  their  proper  jurisdiction,   and  as  con- 
trary to  the  principle  stated   in    the  Case  of  Germantown  & 
Perkiomen   Turnpike    Road   Co.,  4     Rawle,  191,   where  the 
court  said  :     *The  Quarter  Sessions  very  properly  quashed  the 
report,    inasmuch  as   the  viewers  had    not    power   to  report 
conditionally,  or,  as   in   the   case  of  a  spcial   verdict,  to    re- 
serve the  matters  of  law  for  the  determination  of  the  court. 
*      *     *       It  would    be  improper  to  anticipate  a  question 
which  may  arise  hereafter,  whether   the   rights  of     the  com- 
pany have  been  assumed  by  the  district,  or  whether  the  cor- 
porate  owner   of    a  franchise  is  a  subject  for  compensation 
under  the  general  road  law/      See,  also.  Case  of  Girard  Ave., 
33  Leg.  Int.  100,  and  Plan  of  Kensington  Case,  2  Rawle,  445, 
where  it  was  held  that  a  public  highway  may  be  laid  out  over 
a  part  of  the  road  of  an  incorporated  turnpike  company.     In 
the  Case  of  Passyunk   Ave.,  reported  in  2  Pa.  Co.  Ct.    Rep. 
271^  Judge   Finletter  said:      'In    considering  this   disadvan- 
tages, if  any,  incident  to  the  opening  of  the  avenue  or  street, 
the  viewers   have  no  right  to  receive  evidence  as  to  the  esti- 
mated cost  of  possible  future  street  improvements,  or  to  con- 
sider the  same,  nor  the  suggestion  that  any  railway  company 
may  ask   for  or   obtain     permission    to  lay  tracks  upon  the 
highway.     Such  matters  have  nothing  to  do  with  the  present 
question  of  damages.     They  are  purely  speculative,  and  it  is 
unjust   and  misleading  to  entertain  thjm.*     And,  in  this  con- 
nection, we  deem  it  proper  to  call  attention  to  the  depositions 


^^^boiitted  to  u$»  f rom; whicbit  cleacly  appears  that  the  alleged 
injury  to  the  railroad  is  not  present  .and  immediate^. Jbiif  is 
predicated  entirely  upoi),the  .expe|if<t_ which  will  ^e  ificuxred 
by  the  company  Jn  the  future,  wken  tkhjejr  shall  determine  to 
abandon  the  jtr^estle,  wlxich..i$  now  tin  use»  aod^. substitute 
therefor  «i  stoi^e  culvert,  or  arch  at  the  ^po^nt  ki  qufsstion. 
Mr.  Phillips,  a  witness  called  bv  .the  exceptants,  testifies  that 
he  had  jcharge  of.  the  i  construction  of  tlie  railroad  at  jthis 
point,  and  upon  cross^xaminatfon  was.  asked:  *Q,  ,  In 
your  pinion  how  much  will  the  proposed  road  damage,  .the 
Harvey's  Lake  Raikoad  as  it  if  novf^ ,  (Ohjectjou.  Ijrrelc^ant 
and  ipfimaterial.):  A,  ;]&|pne.  ,JQ.  .Then.^he  4awge  .t)iat 
maybe  done  is  what  thie;  cqnfipany  wiJl  Jjave  lo  .pay  fojc  jthe 
cost  of  an  arch  when  an-  embsinkment  is..,|>ut  ii\^  in,  place  of 
the  trestle?  A.  Y^s.'  jrhe;..repQrt  of  the.,reviewcrs>  ta]cen 
in  connection  with  th^  a^po6Ui9'^s..s.u)l?iiiMtt.ed»: leave  no  room 
to  doubt  that  the  objecti^na  to  the  road,  in^he  minds  of  ..the 
reviewers,  were  based  upon  a  supposed  future  liability  to 
thei^ilroad  company  lirisfttg  obt  <>^the  fa^  of  the  ibcreased 
cost  to  them  of  substituting  a  stone  culvert  f of  the 'tif^t}e  or 
an  earth  embankment  bs  a  means$  of.  crossi^ig/the  ravine 
with  their  tracks.  Both  the  viewers  and  the  reviewers  find 
that  the  proposed  road  is  :necessary  fori  ifiublic/  convenience, 
and  it  does  not  seem  to  Us  that  the  assumption  ?  by  the.,  re- 
viewers of  a  possible  future  liability  to  the  cdilroad  company 
in  the  matiner  suggested  has  anyproper^tace  in  the  consid- 
eration of  the  case.  Leaving  out  of  view  the  questioq  of 
the  injury  to  the  railroad  compaliy,  the  preponderance  of .  :the 
evidence  in  favor  of  the  road,  as  shown  by  the.  d^ositions, 
is  very  decided.  In  reference  t<;^  tke  vacating  of;  the:>old 
road,  the  findings  of  the  viewers  and  of  the  rcview)ef9^  aB»  or- 
iginally made,  differed  ;  the  viewers  reporting  in  favor  pf  va- 
cation, and  the  reviewers  agaiiist  it.  Under  tliese:  circum- 
stances, and  independently  bf  the  second- or  amended  report 
of  the  reviewers,  ;which  is  also  in  favor  of  thd.y«i3ation,.  we 
have  considered'thf  querstibn  as 'ifiresentcdv.byothe.  I  evidence 
of  the  witnesses  ttffd'tiie  diagraips  atta^^ed  tOcthe  report^  and 
are  of  the  opinion  that  the  old  road  shotild  be  vacated.: 

"Our  opinion  on  the  whole  case  may  :be:  stated  in  the 
following  propositions :  (i)  :There)s.  nothihg<  in  the  .road 
law  of  February  24,  1845,  i^^^  '^^  ^"X  ^^  ^^^^  afljudications  of 
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our  supreme  court  in  reference  to  the  laying  out  of  new 
roads,  which  made  it  the  duty  of  the  reviewers  to  return  a 
specific  finding  in  reference  to  the  claim  for  damages  by  the 
Harvey*s  Lake  Railroad  Company.  The.  omission  by  the 
reviewers  to  assess  damages  is  tantamount  to  finding  that,  in 
their  opinion,  none  had  been  sustained.  (2)  The  jurisdic- 
tion and  authority  of  viewers  or  reviewers  to  pass  upon  such 
a  claim  for  damages  as  that  made  by  the  Harvey's  Lake  Rail- 
road Company,  such  damages,  being  prospective,  contingent, 
and  consequental,  is  at  best  doubtful;  and  such  a  clain) 
should  not  prevent  the  laying  out  of  a  road  which  both 
viewers  and  reviewers  have  found  practicable  and  necessary 
for  the  public  convenince  (3)  In  view  of  the  law  as  above 
stated,  and  after  a  careful  consideration  of  all  the  evidence 
submitted  to  us,  we  are  of  the  opinion  that  the  report  of  the 
original  viewers  filed  on  April  21,  1887,  should  now  be  con- 
firmed ;  and  it  is  therefore  so  ordered." 

71  H,  B,  Leviisy  /.  Vaughan  Darling,  If,  W,  Palmer,  for 
appUellants. 

/.  B,  Waodwardy  for  appellees. 

Per  Curiam.  The  facts  ol  this  case  are  very  fully 
stated  in^  the  opinion  of  the  learned  judge  of  the  quarter 
sessions.  The  questions  arising  upon  those  facts  were  rightly 
disposed  of;  >  The  reports  of  the  viewers,  reviewers,  and  sup- 
plemental report  of  the  latter,  together  with  the  testimony 
taken  on  the  exceptio.ns  thereto,  were  all  before  the  court 
'when  the  former  was  confirmed.  By  necessary  implication, 
the  final  order  confirming  the  report  of  the  viewers  disposed 
of  the  reports  of  reviewers  and  all  the  exceptions  as  fully  as 
if  the  court,  'in '  express  terms,  had  set  asid^  the  reports  of 
the  reviewers,  and  dismissed  all  the  exceptions.  Whether 
the  exceptions  to  the  report  of  the  viewers  were  previously 
abandoned  or  not,  is  now  of  no  consequence.  If  not  aban- 
doned, they  were,  in  effect,  dismissed  by  the  order  confirm- 
ing the  report.  There  appears  to  be  no  error  in  the  record 
that  calls  for  either  a  reversal  or  modification  of  the  order 
complained  of.  ■  The  order  of  court  confirming  the  report  of 
the  viewers  filed  April  22,  1889,  is  affirmed,  with  costs  to  be 
paid  by  appellants. 
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COMMONWELTH  VS.  ROARING   BROOK  TURNPIKE  CO. 

(Quarter  Sessions  of  Lackawanna  County ^  June  2jd,  iSfiO,) 

DEMURRER  TO  SPECIAL  PLEA. 

An  indictment  against  a  Turnpike  Company  charging  them  with  allowing 
their  road  to  become  so  out  of  repair  as  to  make  it  a  common  nuisance^  cannot  be 
sustained  when  the  charter  of  the  defendant  (^mpanj  subjects  them  to  the  provi- 
sions of  the  (General  Turnpike  Road  Law  of  1840. 

The  procedure  under  said  act  discnnsed. 

A  complete  statutory  remedy,  covering  just  such  cases,  pennl  in  its  character* 
is  exclusive  of  every  other. 

District  Attorney  H,  M,  Edwards ,  for  the  Commonwealth. 
Ward  &  Horn,  Dean,  for  Defendant. 

Archbald.  p.  J.  The  Roaring  Brook  Turnpike  Company 
is  indicted  for  a!F6wing  their  road  to  become  so  out  of  repair  as 
to  make  it  a  cuiiimon  nuisance.  They  have  thereupon  inter- 
posed a  special  plea  in  bar  setting  up  that  th(*v  are  subject  by 
their  charter  to  the  provisions  of  the  General  Turnpike  Road 
Law  of  1849,  ^"^  ^^^^  their  is  a  special  remedy  under  this 
statute  in  such  cases  as  is  covered  by  this  indictment  to  which 
resort  can  alone  be  had.  The  district  attorney  has  demurred 
to  the  plea  and  hence  the  issue  which  is  to  be  now  disposed  of. 

The  General  Turnpifee  Road  Law  of  26th  January,  1849, 
TP.  L.  10)  in  the  I4t,b,  15th,  16th,  17th  and  i8th  sections,  directs 
the  course  to  be  pursued  in  case  any  such  company  as  the 
defendant  ^*shall  neglect  or  refuse  to  keep  their  road  in  good 
travelling  order  and  repair  for  the  space  of  thirty  days.'*  After 
notice  in  writing  to  the  nearest  gatekeeper  of  the  part  or  parts 
of  the  road  alleged  to  be  out  of  repair,  and  the  nature  of  the 
defect,  and  that  unless  the  proper  repairs  be  made  within  thirty 
days  proceedings  will  be  instituted,  information  may  there- 
upon be  lodged  before  a  neighboring  justice  upon  which  a 
precept  shall  issue  for  the  choice  of  three  freeholders  to  hold 
an  inquest  upon  the  matters  thus  complained  of.  After  the 
chostng  of  such  inquest,  and  a  view  bylhem,if  they  report  the 
road  to  be  out  of  repair,  the  justice  shall  adjudge  the  company 
to  pay  a  fine  of  not  less  than  twenty-five  nor  more  than  fifty 
dollars,  for  the  use  of  the  supervisors  of  the  township  in  which 
the  defects  exist.  From  this  adjudication  the  company  have 
the  right  of  appeal  to  the  Court  of  Common  Pleas.  If  no 
appeal  is  taken,  and  the  company  persist  in  their  neglect  to 
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repsiiif  tfhepa/ty  off  tfi^4otftf  ^Mifid  tobexMti^i^wpBm  Cifcw  pro- 
,ceeding5.n\ay  t>e. prosecuted  therefor,  and  should  this^qeglect 
continue  until  the  next  general  court  6?  yu'zn'teFSeS^ons  of 
the  county,  the  justiice shall toerlify  thefiodings  of  the  inquest 
.  and  the  judgment  thereon  to  the  judges  of  the  said  court  who 
'shall  tbepcupoa<i5sueip);oces&'''>an(il  bring  m  tne  bodv  .or  |>odies 
of  the  person  or  persons  tntrtisted  by  the*  company  with  the 
care  and  superintendence  of  such  part  of 'said  road  as  shdil  be 
so  found  defective^  and  shall  proceed  thereon  as  in  cases  of 
supervisors  of  highways  for  neglect  of  their  duty/* 

This    summary  of  the  law  shows  aa, express  statutory 
course  of  procedure^  wherever  the  turnpike  road  of  a  company 
subject  to  this  statute  is  allowed  to  fall  out  of  repair  to  such 
extent  as  to  be  the  subject  of  comfilaint  to  those  iifho  are  called 
upon  to  traverse  the  same.     If  after  notice  the  pr6pei'  Tepairs 
are  not  made,  and  this  be  established  by  the  inquest  Of  free- 
holders, the  company  is  made  subject  to  a  fine  and  ti  still  neg- 
ligent may  upon  like  proceedings  be  subjected  to  ^another-,  and 
in  the  end  if  the  neglect  is  continued  so  far  the  officers  of  the 
company  may  be  indicted  and  punished  as  township  supervi* 
sors  are  punished  for  neglect  to  repair  the  township  roads. 
Here  is  a  complete  statutory  remedy,  penal  in  its  Charau^ter, 
and  covering  just  such  cases  as  the  present.    Under  the  famil- 
iar provisions  of  our  law  it  is  therefore  exclusive  of  every  other. 
It  surely  will   not  be  contended  that  the  defendant  corripany 
could  be  subj^'ctcd  to  a  fine  on  a  conviction  upon  this  indict- 
ment, and  also  to  a  fine  under  the  statute,  and  yet  that  is  the 
ntrcessary  result  if   the  remedy  given  by  the  statute  ihay  be 
passed  by  and  the  present  Indictment  sustained  agafhst  this 
company.     Nor  is  this  question   affected  byth^  form  of  the 
charge  here  made;  for  while  it  is  Taid  as  being  to  the  common 
nuisance  of  the  public  the  indictment  is  really  for  neglect  of 
duty  on  the  part  of  the  defendant  company  in  not  keeping  its 
turnpike  in  proper  repair,  '  There  is  no  nuisance  to  be  abated 
upon  a  conviction,  nor.cati  th^ifefendatit  be  eoiffpieHed  to  do 
its  duty  by  a  sentence  to  that  effict  iiriposed  upoti  ft.  *  'It  can 
only  at  the  most  in  this  proceeding  be  subjected  to  a  pecuniary 
fine.    {Pittspurg,  etc. ^  Railway  Co,  vs.  Conittum\Dtdltk^\o\  Pa, 
192).     The  offense  therefore  being  the  neglect  to  repah^  it  is 
dofnpletely  covered  and  provided  for  in  .the  secti  ii>s  oC  the 
statute  referred  to.    Th^  only  Indictment  whith  touldbtesus* 
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tained  ts  one  against  the  officers  of  the  con)pany  who-  are  in- 
trusted with  the  care  and  superintendence  of  that  part  of  the 
road  which  is  out  of  repair,  and  then  only  after  the  proper 
preliminary  steps  leading  up  to  such  indictnient  have  been 
taken.  In  the  face  of  the  provisions  of  the  statute  no  indict- 
ment lies  against  the  corporation  defendant  «tself. 

No  reference  has  been  so  far  made  to  the  act  of  1874,  or  its 
Supplements  of  1878.  It  does  not  seem  to  me  that  these  are 
applicable  to  the  defendant  company.  The  title  to  the  general 
corporation  act  is  hardly  sufficient  to  have  its  provisions  apply 
to  such  existing  corporations,  and  notwithstanding  the  broader 
terms  of  the  supplement  I  do  not  well  see  how  it  can  be  made 
to  reach  further  than  the  original.  {Commonwealth  vs.  Turn, 
pike  Co,^  2  Lane.  Law.  Kev.  63).  It  is  not  necessary,  however, 
to  decide  that  question.  If  the  act  of  1878  binds  this  company, 
it  simply  takes  the  place  in  what  I  have  said  of  the  Act  of 
1849  ^ts  provisions  if  applicable  are  equally  exclusive  and 
must  be  followed.  An  indictment  may  lie  under  it,  upon  the 
return  of  a  constable,  or  ordinary  information  before  a  justice, 
against  the  officers  of  this  corporation  for  defects  in  its  road, 
but  no  such  indictment  will  lie  even  in  the  present  state  of  the 
law  against  the  turnpike  company  itself. 

Judgment  is  entered  on  the  demurrer  in  favor  of  the 
defendant. 


Adgate  vs.  Adgate. 
{Common  Pleas  of  Lackawanna  County^  July  6th,  18^0,) 

RULE  FOR  DECREE  IN   DIVORCE. 

A  pei'sonal  servioe  of  an  alias  gubpcena  within  the  county  is  sufficient  in  pro- 
ceedings for  divorce  even  though  the  libellee  resides  in  another  state. 

The  libeUant  is  competent  to  testify  to  the  cause  of  divorce  when  a  personal 
8ervic<«  is  had  upon  the  respondent 

No.  136,  January  Term,  1890. 

L.  A.  Watres,  H,  A,  Knapp,  for  libellant, 

By  THE  Court.  The  cause  of  divorce  arose  in  the  State 
of  New  York,  and  the  parties  do  not  appear  to  have  had  since 
then  a  common  domicil  in  this  state,  nor  the  respondent  to 
have  resided  here.  At  the  time  these  proceedings  were  insti- 
tuted  therefore,  this  court  would  not  seem  to  have  had  juris- 
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diction,  except  only  so  far  as  that  this  county  was  the  resi- 
dence of  the  libellant.  But  on  the  alias  subpoena  a  personal 
service  was  obtained  upon  the  respondent  within  the  county, 
so  that  at  the  time  the  cause  comes  on  to  be  heard,  we  have 
full  jurisdiction  in  the  premises. 

The  marriage  of  the  parties  and  the  cause  of  divorce  is 
made  out  by  the  testimony  of  the  libellant,  who  was  compe- 
tent to  testify  as  to  the  latter,  because  of  the  personal  service 
of  the  alias  subpoena  upon  the  respondent.  Mrs.  Adgate  is 
also  confirmed  by  the  sustaining  testimony  of  other  witnesses. 

The  rule  to  show  cause  why  a  divorce  should  not  be  de- 
creed was  served  personally  on  the  respondent  in  the  State 
df  New  York.  All  things  considered,  the  libellant  is  entitled 
to  the  divorce  which  she  asks  and  the  rule  is  made  absolute. 


Estate  of  William  A.  Rhodes,  Dec*d. 
{OrpJuim  Court  of  Philadelphia ^  May  2^,  18^0,) 

SUR  EXCEPTIONS  TO  ADJUDICATION. 


Construction  of  will  oontaiaing  trusts— Raid  ftgalnst  perpetuities — Distribu- 
tion of  surplus  iucome  accruing  daring  lifetime  of  widow. 

C.  Berkley  Taylor,  /.  Sergeant  Pricey  Esqs.^  for  exceptants. 

Penrose.  J.  If  the  limitations  taking  effect  at  the  death 
of  the  testator's  daughter  were,  as  contended  on  her  behalf, 
void  under  the  rule  against  perpetuities,  and  the  estate  thus 
ineffectually  disposed  of  passed  to  her  under  the  intestate 
laws,  the  trust  created  by  the  will  during  her  lifetime  would, 
of  course,  be  inoperative, — and  this  notwithstanding  the  fact 
that  active  duties  are  imposed  upon  the  trustees.  The  vali- 
dity of  a  trust  depends  not  upon  the  character  of  the  duties 
of  the  trustees,  but  upon  whether  the  purpose  to  be  accom- 
plished by  it  is  one  which  the  law  recognizes  as  proper  {Rife 
vs.  Geyer,  9  Smith,  393,  &c.,  &c.,  &c.) ;  and  in  the  case  sup- 
posed, the  daughter  being  entitled  to  the  entire  beneficial 
ownership,  viz.,  to  an  equitable  life  estate  under  the  will,  and 
the  reversion,  legal  and  equitable,  under  the  intestate  laws, 
the  continuance  of  the  legal  estate  in  the  trustees,  would  be 
simply  to  withhold  from  her  the  power  to  alien  property  in 
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•which  no  one  but  herself  had  any  interest  whatever.  See 
Cray  on  Perp.,  Sect.  120;  Barfordws,  Street y  16  Vesey,  135. 

The  limitations  would  be  void  if  the  estates  given  are  not 
to  vest  until  the  daughter's  children,  whether  born  in  the  life- 
time of  the  testator  or  not,  attain  the  age  of  twenty-five  years. 
The  question  of  perpetuity  is  to  be  decided  as  of  the  date  ot 
the  testator's  death,  and,  since  it  cannot  await  actual  results, 
must  be  determined  by  possibilities.  Limitations  arc  void 
unless  they  necessarily  vest,  if  at  all,  within  a  life  or  lives  in 
being  when  the  estate  passes  from  the  settlor  and  twenty-one 
years,  &c.,  afterwards.  Some  of  the  daughter's  children  might 
not  be  born  at  the  death  of  the  testator,  and  may  not  reach 
the  age  of  twenty-five  until  more  than  twenty-one  years  after 
their  mother's  death ;.  and  even  if  she  had  been  past  the  age 
of  child  bearing  when  the  testator  died,  the  legal  possibility 
of  issue  would  make  the  limitation  void :  (/revs.  Audiexy  i  Cox 
Ch.  324. 

A  limitation  which  transgresses  the  rule  against  perpetu- 
ties  is  void  altogether, — diflfering  in  this  respect  from  a  pro- 
vision for  accumulation  contrary  to  the  statute,  which  is  void 
only  for  the  excess.  {Hillyard  \s.  Miller,  lO.Barr.  326:  Brawn 
vs:   Williamson,  12  Casey,  338.) 

But  it  is  quite  clear  that  the  limitations  here  are  not 
void.  It  is  true  that  the  fourth  codicil  provides  that  "in  case" 
of  the  death  of  the  daughter,  to  whom  a  life  estate  is  given, 
"leaving  a  chjld  or  children  surviving  her  under  the  age  of 
twent-five  years,"  the  trustees  shall  pay  to  "such  child  or 
children  the  sum  of  thee  hundred  and  fifty  dollars  a  year,  each 
until  they  respectively  arrive  at  the  age  of  twenty-five  years ;" 
and  the  "estate  shall  remain  in  the  hands  of  the  trustees 
without  division,  until  after  all  said  children  .  .  .  arrive  at 
said  age:"  but  the  annuities  thus  given  are  vested  and  im- 
mediately payable  at  the  death  of  the  daughter,  no  matter 
when  the  children  were  born,  and  so  far  as  they  are  concerned, 
the  rule  is  no  more  violated  than  it  would  be  had  the  gift  been 
for  life  or  of  an  absolute  interest.  (Gray  on  Prep.,  Sects.  205, 
239,  322.  etc.,  etc.) 

The  second  codicile  gives  the  residuary  estate  to  the 
nephews  and  neices  of  the  testator  living  at  the  daughter's 
death :  their  interests  become  then  vested,  and  the  only  ef- 
feet  of  the  fourth  codicile  is  to  postpone  their  right  of  posses- 
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sion  in  order  to  secure  payment  of  the  annuties,  the  surplus  in- 
come, of  course,  ^oing  to  them.  It  is  well  settled  that  a  tes- 
tamen  ary  gift  is  not  reduced  by  a  subsequent  codicile  unless 
there  is  an  ab>olute  repugnancy  : — *'It  is  a  cannon  of  construc- 
tion that  a  clear  gift  cannot  be  cut  down  by  a  subsequent  will 
or  codicile  unless  they  show  an  equally  clear  intention.**  (Wil- 
liams on  Executors.  221 ;  Wetter's  Appeal,  20  W.  N.45;  Rei- 
charti*s  Appeal,  i  Crumr.  232.)  The  fact  that  the  fourth  codi- 
cil would  lead  to  a  perpetuity  if  construed  as  contended  for  by 
the  daughter,  would  be,  in  itself,  a  strong  reason  for  supposing 
that  it  W'ls  not  intended  to  be  construed  in  that  way  if  the 
meaning  were  doubtful :  but  there  is  not  the  slightest  indica- 
tion of  an  intention  on  the  part,  of  the  testator  to  change  the 
time  at  which  the  vesting  of  the  residuary  estate  is  to  take 
place,  though  he  does  change  the  time  for  making  distribution. 
If  therefore,  the  postponement  of  possession  should,  for  any 
reason  be  invalid,  the  residuary  legatees  alone  could  raise  the 
question  {City  of  Philadelphia  vs.  Girard,  9  Wright,  9),  and  it 
is  very  certain  that  the  daughter  cannot.  The  effect  of  the  in- 
validity would  be  simply  to  accelerate  the  right  of  possession. 
(i  Jarman  on  >yills,  252 ;  Gray  on  Perp.  Sect.  251.) 

The  distribution  of  the  surplus  income  accumulating  dur- 
ing the  lifetime  of  the  widow  was  entirely  proper.  It  could 
not  go  to  the  residuary  legatees,  for  their  rights  do  not  begin, 
nor,  indeed  are  they  themselves  ascertained,  until  the  death 
of  the  tenants  for  life:  it  could  not  be  held  in  the  mean- 
time for  accumulation,  directly  or  indirectly,  is  forbidden  by 
the  Act  of  Assembly  except  during  an  existing  minority  and 
for  the  benefit  of  the  minor.  Necessarily,  therefore,  not  have- 
ing  been  disposed  of  by  the  testator,  it  passed  under  the  intes- 
tate laws.  '  See  Grim's  Appeal,  1 3  Outerb.  391  ;  Mellon 's  Estate, 
16  Phila.  323. 

How  far  the  direction  to  apply  surplus  income  to  the  pay- 
ment of  liens  on  real  estate  involves  a  capitalization  within  the 
prohibition  of  our  statute — which  unlike  the  Thelusson  Act 
does  not  allow  accumulation  for  the  purpose  of  payment  of 
debts,  is  a  question  suggested  in  Washington's  Estate,  25 
Smith,  192,  and  Carson *s  Appeal,  3  Outerb.  325.  329  but  not 
raised  by  the  exceptions.  Exceptions  dismissed  and  adjudica- 
tion confirmed. 
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SCHROEDER  VS,   GALLAND. 

(Supreme  Court  of  Pennsylvania,  April  21^  18^0.) 

.  SUH-CONTRACTIN(i. 

A  sub-contractor  for  the  confltinictioii  of  a  baiULing  is  charged  with  notice  of 
the  principal  oontract  with  the  owner,  and  by  necemary  consequence,  with  notice 
of  all  ice  terras  and  stipulations.  He  is  certaiidy  bound  to  know  the  kin<l  of  build- 
ing that  is  to  be  erected,  the  materials  of  which  it  is  to  be  built,  and  the  manner 
and  times  of  payment. 

His  right  of  lien  has  no  existence  at  common  law  or  in  equity,  it  is  a  crea- 
ture of  statute  alone,  but  the  statute  confers  upon  him  no  special  prerogative  to 
transcend  the  roost  familiar  principles  of  the  law,  and  to  claim  privileges  which 
are  denied  to  all  other  citiaens  in  the  determination  of  their  contract  rights. 

Therefore,  if  the  owner  of  land  stipulates  with  a  builder  for  the  erection 
of  a  house  upon  it,  with  the  provision  that  no  mechanic's  claim  for  labor  or  mater- 
ial is  to  be  filed  against  it,  all  sub-contractors  are  bound  thereby. 

Appeal  from  the  Court  of  Common  Pleas  of  Lackawanna 
county. 

S,  B.  Price ^  Lemuel  Amerman^  for  appellants. 
Edward  N,  Willardy  Everett  Warren,  for  appellee. 

Green,  J.  The  plaintiff,  Schroeder,  was  a  sub-contractor 
under  the  principal  contractor,  Olmstead,  for  the  execution  of 
a  part  of  the  work  of  the  construction  of  a  house  for  the  defen- 
dant, Galiand.  In  the  contract  between  the  owner  and  the 
principal  contractor  it  was  expressly  stipulated  that  th  :  build- 
ing should  be  built,  finished  and  delivered  over  to  the  owner 
"free  of  all  liens  and  encumbrances,  or  any  claims  whatever  that 
might  arise  under  any  action  of  the  party  of  the  second  part,  or 
his  legal  representatives,  under  this  contract.'*  And  again,  it  is 
provided  that  the  payments  were  to  be  made  to  the  party  of 
the  second  part,  ''provided  the  wages  of  all  artisans  and  labor- 
ers,  and  all  those  employed  by,  or  furnishing  materials  to,  the 
said  party  of  the  second  part  on  account  of  this  contract,  shall 
have  been  paid  and  satisfied."  And  further :  "In  case  the  party 
of  the  second  part  fails  to  pay  and  satisfy  all  and  every  legal 
claim  and  demand,  as  aforesaid,  against  the  building,  the  said 
party  of  the  first  part,  if  he  deems  proper  so  to  do.  shall  retain 
from  the  moneys  due  and  coming  to  the  party  of  the  second 
part,  enough  to  satisfy  such  claims  and  demands,  and  if  there 
be  not  enough  due  or  coming,  then  the  said  second  party 
covenants  and  agrees  to  pay  the  same.     Said  second  party  also 
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agrees  to  pay  sub-contractors  and  parties  furnishing  materials 
on  account  of  this  contract, /r^?  rata,  at  each  estimate."  The 
owner  seems  to  have  guarded  himself  as  well  as  it  was  possible  to 
do,  by|these  provisions,  against  liens,  claims,  demands,  and  liabil- 
ities of,  and  to,  any  and  all  other  persons  than  the  princi- 
pal contractor.  The  stipulation  against  liens  is  undoubtedly 
obligatory  upon  the  principal  contractor,  and  so  far  as  he  is 
concerned  no  lien  could  be  filed.  {Long  vs.  Caffrey^  93  Pa. 
526:  5r/;iV^ vs. /?<!//,  121  Pa.  593.)  The  controlling- question 
of  this  case  is,  can  the  sub-contractor  file  a  lien  for  the 
work  and  materials  done  and  furnished  by  him  notwithstanding 
the  stipulations  of  the  principal  contract?  If  he  can,  the  own- 
er, instead  of  paying  $9,000  for  the  completed  house  will  be 
obliged  to  pay  therefor  nearly  $1 1,000.  The  plaintifi  filed  his 
lien  as  a  sub-contractor  under  Olmstead  whom  he  described  as 
contractor,  and  with  whom  he  contracted.  He  says  in  his  claim 
of  lien  :  "The  name  of  the  person  with  whom  Conrad  Schroe- 
der  contracted  is  named  Charles  Olmstead."  He  also  states 
that  the  name  of  the  owner  is  Anna  M.  Galland,  the  wife  of  B. 
Galland.  He  therefore  knew  that  he  was  dealing  and  contract- 
ing not  with  the  owner,  but  with  one  who  was  a  contractor  for 
the  construction  of  the  building.  The  only  connection  between 
the  owner  and  this  sub-contractor  was  through,  and  by  means 
of,  the  written  contract  between  the  owner  and  the  principal 
contractor.  He  could  not  in  such  circumstances  contract  with 
this  person  without  being  charged  with  notice  of  the  contract 
of  the  latter  with  the  owner,  and,  by  necessary  consequence 
with  notice  of  all  its  terms  and  stipulations.  A  sub-contractor 
for  construction  is  certainly  bound  to  know  the  kind  of  build- 
ing that  is  to  be  erected,  the  materials  of  which  it  is  to  be 
built,  the  price  to  be  paid  for  it,  and  the  manner  and  times  of 
payment.  He  cannot  under  the  contract  for  the  erection  of 
the  building  at  a  cost  of  $1,000  furnish  work  and  .material  to 
the  amount  of  $5,000.  He  cannot  furnish  wood  as  material  for 
the  erection  of  a  building  to  be  built  of  marble  or  stone  or 
bricks.  Nor  can  he  furnish  unsuitable  materials  even  of  a  kind 
demanded  by  the  contract  and  entitle  himself  to  a  lien  there- 
for. In  the  case  of  Harlan  vs.  Rand,  27  Pa.  511,  we  decided 
that  to  entitle  a  material  man,  who  deals  with  the  contractor,  to 
haye  his  lien,  he  must  furnish  materials  suitable  for  the  build- 
ing and  apparently  adapted  to  it.    There  the  contractor  made 
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a  contract  with  a  sub-contractor  to  furnish  a  heater  of  a  new 
construction  to  heat  the  building.  The  sub-contractor 
employed  the  plaintiff,  who  claimed  a  lien,  to  do  the  work. 
The  contract  with  the  sub  contractor  stipulated  that  if  the 
heater  did  not  answer  the  purpose  of  heating  the  building,  it 
was  to  be  removed  at  his  expense.  The  claimant,  who  did  the 
work,  filed  a  lien  for  it,  and  this  court  held  he  was  bound  by 
the  provisions  of  the  contract  with  his  employer,  the  sub-con- 
tractor though  he  was  no  party  to  it,  and  rejected  his  lien. 
Lowrie,  J.,  in  delivering  the  opinion  of  the  court,  said  :  "There 
are  several  cases  that  show  that  the  material  fhan  cannot  justly 
charge  the  building  for  all  the  material  that  he  may  choose  to 
furnish  on  its  credit  without  reference  to  the  quantity  or  qual- 
ity needed.  He  must,  in  his  supplies,  regard  the  size  and  ap- 
parent character  of  the  building,  and  his  lien  cannot  go  be- 
yond what  these  show  to  be  reasonable  :  24  St.  R.  510  .  .  . 
And  no  one  would  think  of  saying  that  a  material  man  shall 
have  a  lien  for  materials  furnished  for  a  particular  purpose  and 
which  Are  unfit  for  it.  .  .  If  they  are  furnished  on  the  order 
of  the  order  of  the  owner  of  the  house,  of  course,  this  rule  does 
not  apply,  for  a  man  may  pledge  hi's  own  property  for  any 
kind  of  materials.  But  it  is  involved  in  the  very  fact  of  fur- 
nishing them  to  a  contractor  of  the  building  on  its  credit  that 
he  should  know  its  character,  and  that  they  must,  at  least  ap- 
parently, he  adapted  to  it.'* 

On  another  branch  of  the  case  the  same  judge  said : 
''When  the  owner  employs  a  house  builder  to  erect  a  house 
for  him,  the  parties  are  directly  connected  by  contract,  and 
the  lien  must  be  founded  on  it.*'  The  same  thought  is  expres- 
sed  and  enforced  in  the  recent  case  of  Brown  vs.  Cowan  & 
Steele,  1 10  Pa.  588.  We  there  say :  "It  is  the  plain  and  obvious 
duty  of  one  who  deals  with  an  alleged  contractor  to  know 
the  relation  which  he  bears  to  the  owner ;  failing  in  this  he 
furnishes  labor  or  materials  at  his  peril."  Of  course,  it  cannot 
be  questioned  for  a  moment  that  a  sub-contractor,  who  under- 
takes the  construction,  in  whole  or  in  part,  of  a  building  un- 
der a  contract  with  the  principal  contractor,  is  absolutely 
bound  by  all  the  plans  and  specifications  expressed  in  the  ori- 
ginal contract  of  the  the  owner  with  the  builder.  He  must 
conform  to  the  original  contract  in  all  matters  and  in  the 
minutest  detail  precisely  as  the  builder  would  be  obliged  to 
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do.  It  is  most  obvious  that  we  cannot  depart  in  any  respect, 
either  from  the  designs,  the  dimensions,  the  materials,  the 
plans,  shapes  and  sizes,  that  are  expressed  in  the  original  con- 
tract. And  the  reason  is  most  manifest.  He  is  the  represen- 
tative of  the  builder.  He  undertakes  to  perform  the  contract 
of  the  latter  with  the  owner,  either  in  whole  or  in  part,  and,  of 
course,  he  must  conform  to  that  contract  in  every  particular. 
It  would  be  of  no  use  for  him  to  say  that  he  did  not  know 
the  particulars  of  that  contract ;  he  is  bound  to  know  them. 
It  is  a  legal  necessity  arising  from  the  fact  that  he  has  under- 
taken to  do  the  work  which  his  principal  has  engaged  to  do. 
He  certainly  cannot  furnish  pine  wood  for  interior  wood  work 
when  the  owner's  contract  with  the  builder  calls  for  walnut  or 
ash.  He  cannot' furnish  stone  when  the  contract  requires  mar- 
ble, or  bricks  when  stone  is  designated,  or  one  kind  of  stone 
when  another  kind  is  expressed,  or  wood  instead  of  bricks.  He 
cannot  furnish  a  buildingof  two  stories  when  three  are  demand- 
ed by  the  contract,  or  of  six  rooms  when  ten  are  required. 
These  conclusions  are  readily  appreciated,  and  will  be  prompt- 
ly  conceded.  But,  to  go  further  and  into  greater  detail,  it 
must  be  equally  plain  that  one  who,  as  a  sub-contractor,  agrees 
with  the  principal  contractor,  to  furnish  materials  only  for  the 
building,  is  just  as  precisely  bound  as  his  principal  by  the  stip* 
ulations  of  the  original  contract.  If  that  contract  requires 
the  mantles  to  be  of  marble  he  must  make  them  of  marble, 
and  he  not  only  could  not  acquire  a  right  to  a  lien  if  he  made 
them  of  slate  or  of  wood,  but  he  would  not  be  entitled  to  any 
payment  whatever  from  the  owner  for  this  work.  And,  vice 
versa^  if  they  were  required  to  be  of  wood  he  could  not  make 
them  of  marble  or  of  slate.  And  so  if  a  carpenter  should  take 
a  sub-contract  for  the  wood-work  he  could  not  furnish  hemlock 
flooring  when  the  owner's  contract  required  pine  or  ash,  or 
doors  of  pine  when  doors  of  walnut  were  specified.  And  so 
of  painters  and  glaziers  and  plasterers  who  take  sub  contracts 
for  the  execution  of  their  several  specialties,  they  are  all  bound 
by  the  owner's  contract  with  the  builder  precisely  as  the  build- 
er himself  is  bound.  They  cannot  be  permitted  to  be  ignor- 
ant of  his  limitations  or  to  plead  such  ignorance  as  an  excuse 
for  insufficient  performance.  And  the  reason  for  it  all  is  most 
manifest.  They  are  bound  to  do  just  what  their  principal  was 
bound  to  do,  because  they  assumed  to  perform  his  contract 
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with  the  owner,  to  the  extent  of  their  undertaking,  and  of 
course  they  must  perform  according  to  his  express  limitations. 
In  other  words  they  necessarily  have  notice  of  the  terms  and 
stipulations  of  his  contract  with  the  owner,  and  that  means  not 
a  part,  but  all  these  terms  and  stipulations.  Upon  the  plainest 
legal  principles,  applicable  in  all  other  cases,  they  cannot  have 
the  benefits  of  the  builders  contract  without  accepting  the  con- 
ditions upon  which  those  benefits  were  conferred.  If  they  could, 
they  would  defeat  the  explicit  contract  of  the  owner  upon  a 
point  without  which,  it  may  easily  be,  he  would  never  have 
consented  to  it.  If  the  law  would  tolerate  this  method  of  deal- 
ing with  building  contracts  it  would  only  be  necessary  for  the 
oHginal  contractor  to  sub-let  his  contracts  by  portions^  to  dif* 
ferent  persons,  and  the  prohibition  against  liens  would  be  ut» 
terly  destroyed,  and  a  contract  would  be  enforced  against  the 
owner  to  which  he  never  consented.  There  is  no  hardship  to 
sub-contractors  in  enforcing  a  provision  prohibiting  liens 
against  them,  because  they  are  bound  to  know,  by  necessity, 
all  the  terms  of  the  contract  made  by  the  principal  in  any  event 
and  they  therefore  know  of  the  prohibition.  But  the  owner 
has  no  opportunity  of  protecting  himself,  because  he  cannot 
know  to  what  person  the  contract,  or  portions  of  it,  may  be 
sub-let.  He  has  done  all  he  could  do  by  prohibiting  liens  in 
plain  terms,  in  his  written  contract,  and  of  that  prohibition  all 
sub-contractors  are  bound  to  know  and  may  abstain  from  con- 
tracting on  such  grounds  if  they  choose.  We  know  of  no  good 
reason  for  giving  such  an  extraordinary  privlege  to  sub-con- 
tractors as  the  right  to  repudiate  one  of  the  most  important 
terms  to  which  their  contracts  are  subject,  or  of  taking  away 
from  an  owner  the  right  to  insist  upon  the  performance  of  his 
contract  according  to  its  literal  terms.  We  take  away  houses 
and  lands  from  their  owners  by  means  of  some  secret  lien  or 
trust  of  which  they  know  nothing,  by  applying  the  doctrine  of 
construcutive  notice,  and  it  would  be  passing  strange  for  us  to 
hold  that  the  right  of  a  sub-contractor  for  part  of  a  building  is 
of  so  sacred  a  characted  that  it  shall  not  be  bound  by  the  ex. 
press  limitations  of  a .  written  contract,  under  which,  and  by 
force  of  which,  his  own  contract  must  be  performed. 

His  right  of  lien  has  no  existance  at  common  law  or  in 
equity.  It  is  a  creature  of  statute  alone,  but  the  statute  con- 
fers upon  him  no  special  perrogative  to  transcend  the  most 
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familiar  principles  of  the  law,  and  to  claim  privileges  which 
are  denied  to  all  other  citizens  in  the  determination  of  their 
contract  rights.  .  Let  it  be  granted  that  a  contractor,  as  well 
as  the  owner,  has  power  to  bind  the  building  by  a  lien  for 
work  and  materials,  we  have  never  yet  held  that  he  may  con- 
fer that  right  upon  a  mere  subcontractor  under  him,  when  by 
the  terms  of  his  own  contract  he  does  not  possess  the  right 
himself.  The  question  is  one  of  first  impression.  Heretofore 
it  has  never  been  before  us.  It  is  with  us  now,  and  we  are  at 
liberty  to  decide  it  in  accordance  with  our  views  of  right  and 
justice,  and  with  those  principles  of  the  interpretation  and 
administration  of  contracts  between  citizens  which  we  unfail- 
ingly apply  in  all  other  cases.  In  an  old  case  decided  many 
years  ago  by  the  District  Court  of  Allegheny  County,  Camp* 
bell  vs.  Seaife^  i  Phila.  187,  the  same  conclusion  we  have  reach* 
ed  was  expressed  and  applied.  The  decision  is  of  no  binding 
authority  upon  this  court,  but  the  reasoning  of  the.  opinion  is 
of  such  clearness  and  force  that  some  of  it  may  well  be  re- 
peated here.  The  learned  court  says :  "The  owner  contracts 
with  the  builder  to  erect  a  house  on  certain  terms,  and  the 
builder  makes  a  sub-contract  with  a  material  man  to  supply 
the  materials.  The  chain  of  relationship  consists  of  but  two 
links,  the  second  of  which  hangs  by  the  Brst,  and  will  bear  no 
greater  weight.  The  sub-contractor  comes  in  by  reason  of  his 
direct  contract  relation  to  the  builder,  and  the  right  of  lien  of 
the  former  for  his  claim,  is,  pro  tanto,  substitutionary  to  that 
of  the  latter.  As  against  the  owner,  the  terms  of  the  original 
contract,  and  as  against  the  builder,  the  terms  of  the  sub-con- 
tract, limit  and  qualify  the  lien  of  the  sub-contractor,  sq  as  to 
prevent  his  claim  from  abating  the  terms  of  either  contract. 
.  .  .  «  The  allowance  of  any  lien  at  all  to  a  sub-con tractoj 
is  a  special  privilege 'granted  only  in  case  of  buildings,  and  it 
is  npt  unreasonable  to  require  him  to  look  at  the  principal 
contract,  to  ascertain-  whether  it  is  such  as  to  justify  him  in 
becoming  a  contractor  under  it.  The  argument  that  the'  law 
and  the  principal  contract  make  the  builder  the  agent  of  the 
owner  proves  nothing.  Suppose  the  fact  to  be  so,  still  his 
agency  is  only  special,  limited. by  the  terms  of  the  contract. 
He  is  to  employ  men  to  build  the  house  in  the  manner  and  on 
the  terms  there  indicated.  For  anything  beyond  that  he  ex- 
.  ceeds  bis  authority,  and  does  not  bihd'his  principal. 
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In  the  case  of  Dickinson  College  vs.  Church,  i  W.  &S.462, 
Mr.  Justice  Rogers,  in  delivering  the  opinion  of  this  court 
said :  **It  is  a  great  mistake,  which  cannot  be  too  soon  correct- 
ed, if  any  suppose  that  when  a  person  undertakes  to  furnish 
lumber  to  a  contractor  on  the  credit  of  a  building,  that  he  is 
relieved  from  inquiring  into  the  nature  of  the  building  he  trusts, 
.rhether  it  is  brick  or  frame,  whether  it  is  a  one  of  three  story 
house,  or  whether  it  is  large  or  small ;  that  in  short  he  can 
furnish  materials  enough  to  complete  a  three  story  house  of 
the  largest  dimensions>  when  the  materials  are  intended  for  a 
house  of  the  most  inferior  description.  The  very  fact  that  he 
credits  the  building,  and  do^s  not  depend  altogether  on  the 
personal  responsibility  of  the  contractor,  should  it  would^  seem 
to  suggest,  the  propriety  of  making  the  necessary  inquiries  as 
to  the  size,  materials  and  nature  of  the  intended  erection." 

In  the  State  of  California  it  has  been  held  by  their  court 
of  last  resort  in  two  cases  that  the  right  of  the  sub-contractor 
to  a  lien  is  controlled  by  the  terms  of  the  original  contract, 
and  he  is  presumed  to  have  notice  of  the  terms  of  that  con- 
tract. {Sharer  vs.  Murdoch,  36  Cal.  298 ;  Henly  vs.  Wadswarth, 
3S  Cal.  356.)  Entertaining  these  views  we  sustain  the  third, 
fourth,  fifth  and  sixth  assignments  of  error. 

Judgment  reversed. 


In  The  Matter  of  the  Will  of  Louisa  Frazier,  Dec'd. 
(jOrpltans'  Court  of  Philadelphia,  May  24,  i8po,) 

SIGNATURE  OF,   A  WILL. 

A  will  mutt  be  signed  by  the  person  making  the  same  at  the  end  thereof. 

A  will  written  00  three  pages,  but  signed  at  the  botton  of  the  second  page, 
befon»  a  part  of  the  will  by  which  a  disposition  of  testator's  estate  is  made,  is  not 
properly  executed,  and  should  not  be  admitted  to  probate. 

Wineland's  Appeal,  118  Pa.  37,  followed. 

Rowtfind  Evans,  Richard  L,  Ashhurst,  for  proponents. 
Bradbury  Bedell,  Henry  F,  Hepburn,  for  caveators. 

Ferguson,  J.    The  testatrix  wrote  her  will  upon  three 
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pages  of  an  ordinary  sheet  of  note  paper.  It  was  very  short, 
and  composed  mostly  of  the  preamble  or  introduction  so  often 
used  in  such  instruments.  The  disposition  of  her  estate  took 
but  a  very  few  words.  She  gave  all  her  pqpperty  to  her 
brother,  William  R.  Frazier,  "except  for  Ida  Ervift  10  dollars, 
Ida  Frazier  10  dollars,  Lucy  Moss  my  clothing,  Amelia  Ervin 
S  dollars,  Emma  Neilson  10  dollars."  The  words  "Ida  Fraz- 
ier  10  dollars"  are  the  last  words  at  the  bottom  of  the  second 
page,  and  the  words  which  follow,  commencing  with  "Lucy 
Moss  my  clothinjg,**  together  with  the  attestation  clauses,  both 
for  the  testatrix  and  the  witnesses,  are  upon  the  third  page. 

The  testatrix  signed  her  name  at  the  bottom  of  the  sec- 
ond page.  This  was  about  the  middle  of  the  only  sentence 
of  the  will  by  which  a  disposition  of  her  estate  was  made. 
The  question  presented  is,  whether  this  was  a  Valid  execution 
of  this  will  under  the  Act  of  April  8,  1833,  which  requires  that 
every  will  shall  be  signed  by  the  person  making  the  same  at 
the  end  thereof. 

In  Wineland's  Appeal,  118  Pa.  37,  the  testator  signed  his 
will,  at  the  end  thereof,  but  after  his  signature  added  the 
words,  "I  will  that  Cephas  Lash  and  Henry  Wineland  be  my 
executors,"  which  he  did  not  sign.  His  will  was  perfectly  good 
without  having  named  any  executors.  Their  appointment 
was  not  at  all  necessary  to  its  validity.  Yet  it  was  held  that 
a  will  executed  in  proper  form  in  every  respect  was  rendered 
of  no  validity  by  the  addition  after  the  signature  of  words 
which,  while  important,  were  not  at  all  essential.  The  Su- 
preme Court  said  that  those  words  were  a  part  of  the  will,  and 
as  they  followed  the  signature,  the  will  was  not  signed  at  the 
ond  thereof,  and  it  was  error  to  admit  it  to  probate.  - 

The  case  now  under  consideration  is  much 'stronger,  be- 
cause the  signature  is  placed  before  a  part  of  the  will  ^y  which 
a  disposition  of  her  estate  is  made,  and  while  it  is  true  that 
the  bequests  are  inconsiderable  in  value,  yet  they  are,  never- 
theless, just  as  much  a  part  of  the  will  as  any  other  portion  of 
it,  and  must  certainly  be  considered  in  determining  where  the 
end  of  the  will  is.         c. 

Wineland's  Appeal  governs  this  case,  and  upon  that 
authority  we  decide  that  this  will  was  not  properly  executed, 
and  should  not  be  admit'  ed  to  probate. 
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Commonwealth  vs.  Clark. 

(Supreme  Court  of  Pennsylvania,  January  6th,  i8go,) 

confessions — knowledge  of  crime. 

EWdenoe  which  tends  to  show  nothing  more  than  guilty  knowledge  of  a 
crime  after  the  fact  is  not  admissible  against  one  who  is  indicted  as  a  principal. 

The  law  protects  a  defendant  against  the  use  of  a  confession  drawn  from 
him  by  holding  out  inducements  to  make  it,  but  there  is  no  objection  to  evidence  of 
a  confession  made  Toluntarily  by  the  prisoner.  The  fact  that  is  given  under  oeth  is 
of  no  iinportancef  if  the  oath  was  not  taken  against  his  free  will. 

Appeal  from  the  Court  of  Oyer  and  Terminer  of  Green 
county. 

F.  P.  lams,  James  E.  Sayers,  Jhos.  L,  Lincoln,  for  appel- 
lant. 

D,  R.  P.  Hnss,  District  Attorney,  W.  F,  Anderson,  R,  F. 
Downey,  S.  R,  Huss,  for  Commonwealth. 

PaxsON,  C.  J.  The  defendant  was  tried  in  the  court  be- 
low for  the  murder  of  Wm.  McCausland.  The  jury  found  him 
guilty  of  n\urder  in  the  first  degree.  If  guilty  at  all  there  can 
be  no  doubt  as  to  the  degree,  as  it  was  conceded  the  murder 
was  perpetrated  in  the  commission  of  a  robbery. 

The  first  specification  is  not  properly  assigned  and  we 
might  dismiss  it  without  more.  The  answer  to  the  question 
is  not  given,  nor  is  the  testimony  printed  to  enable  us  to 
judge  whether  the  answer  did  the  defendant  any  harm.  As, 
however,  the  case  involves  the  life  of  a  human  being  we  will 
pass  over  what  we  regard  as  a  palpable  violation  of  the  rules 
of  court.  We  have  referred  to  this  disregard  of  our  rules  so 
often  and  so  pointedly  that  we  are  surprised  so  little  attention 
is  paid  to  it.  In  ordinary  civil  cases  we  do  not  notice  errors 
improperly  assigned,  but  the  issue  here  is  too  momentous  to 
enforce  such  a  practice. 

The  offer  of  evidence  complained  of  is  as  follows : 

"George  Calvert  on  the  stand  for  the  Commonwealth : 
We  propose  to  prove  by  this  witness  that  about  three  weeks 
after  the  murder  he    was  out  hunting  in  the  woods  called 
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''Qoud's  Woods/  came  across  the  defendant  atid  a  man  named 
Newton  Hunter,  at  or  near  an  old  coal  mine ;  that  he  heard 
defendant  say  to  Hunter,  'It  will  take  all  pap's  got  to  clear 
kimf  and  in  the  same  conversation  he  heard  the  word  'Mc- 
Causland*  used. 

"This  for  the  purpose  of  showing  guilty  knowledge  oft 
the  part  o^  the  defendant." 

We  mtist  assume  that  the  answer  of  the  witness  sustained 
this  offer.  The  answer  was  not  given,  as  before  stated,  but 
the  case  was  argued  here  upon  the  theory  that  the  witness 
testified  as  stated  in  the  question. 

In  order  to  understand  this  offer  it  is  proper  to  say  that 
the  father  of  the  defendant,  Frank  Clark,  sr.,  was  in  prison 
charged  with  this  same  murder,  although  at  the  time  of  the 
alleged  conversation  with  Hunter  he  had  not  been  arrested. 
Two  other  men,  George  Clark  and  Zack  Taylor,  had  previously 
beed  tried  and  convicted  oi  McCausland's  murder.  There 
was  no  direct  evidence  of  the  defendant's  presence  at  and  par- 
ticipation in  the  murder,  and  the  circumstantial  evidence  upon 
this  point  was  weak,  to  state  it  in  the  mildest  manner.  We 
are,  of  coure,  embarrassed  by  the  absence  of  the  testimony, 
and  I  can  only  judge  of  it  from  the  statements  and  argu- 
ments of  the  respective  counsel.  If  we  are  led  into  error  by 
reason  of  the  meagre  presentation  of  the  case  the  fault  is  not 
ours. 

This  testimony  was  offered  for  the  sole  purpose  of  prov- 
ing guilty  knowledge  on  the  part  of  the  defendant.  If  com- 
petent at  all  it  was  not  competent  for  any  other  purpose. 
Guilty  knowledge  of  a  crime  is  a  very  different  matter  from 
the  commission  of  the  crime,  and  the  guilty  knowledge  here 
is  only  shown  after  the  fact.  Had  this  defendant  been  indict- 
ed as  an  accessory  after  the  fact,  we  are  of  opinion  the  evi- 
dence would  have  been  competent,  but  he  was  indicted  as  a 
principal  and  the  guilty  knowledge,  not  shown  to  have  been 
acquired  before  or  at  the  murder,  was  used  against  him  to  show  . 
his  participation  in  the  crime  itself.  There  was  not  a  word  in 
the  conversation  that  referred  to  the  defendant's  commission 
of  this  niurder.  He'  was  not  speaking  of  himself  at  all;  he 
merely  said:    "It  will  take  all  pap's  got  to  clear  him."     Even 
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this  was  vague  and  indefinite.  Clear  him  of  what  ?  It  does  not 
follow  that  it  was  to  clear  him  of  McCausland's  murder,<  even 
if  it  appeared  clearly  that  the  defendant  was  speaking  of  this 
murder,  and  that  he  had  knowledge  that  his  father  partici- 
pated therein.  It  would  be  a  harsh  rule  to  admit  it  as  evi- 
dence of  his  own  guilt  as  a  principal.  It  is  no  answer  to  say. 
that  it  was  admitted  for  a  special  purpose,  and  that  it  did  the 
defendant  no  harm.  On  the  contrary,  I  have  no  doubt  it  had 
a  crushing  weight  with  the  jury.  I  can  conceive  a  case  ivhere 
it  would  do  little  harm,  and  of  circumstances  where  even 
such  evidence  might  be  admissible,  but  we  have  here  very 
slight  evidence  outside  of  this  particular  matter,  and  the 
confession  to  be  referred  to  later,  of  the  defendant's  guilt  as 
a  principal. 

The  remaining  specification  refers  to  the  admission  of  the 
defendant's  confession  or  statement.  We  do  not  think  the 
objections  that  it  was  obtained  by  duress,  and  was  sworn  to, 
are  of  much  importance.  The  testimony  upon  this  one 
point  L  g«ven  in  the  Commonwealth's  paper  book,  and  it 
shows  very  conclusively  that  the  statement — it  was  not  a  con- 
fession— was  made  of  his  own  free  will,  and  without  either 
threats  or  the  promise  of  rewards  or  benefits  in  the  future. 
The  law  is  always  tender  and  merciful  to  a  defendant.  It 
will  protect  him  against  the  use  o^  a  confession  drawn  from 
him  by  holding  out  inducements  to  make  it,  but  when  a 
criminal  wants  to  ease  his  mind  by  a  voluntary  confession,  it 
would  be  a  weak  sentimentalism  to  interfere  with  his  doing 
so.  Nor  do  I  see  that  its  force  as  a  statement  is  impaired  by 
the  fact  that  the  justice  of  the  peace  administered  an  oath 
to  him.  It  was  a  foolish,  blundering  act  on  the  part  of  the 
justice,  but  it  was  voluntarily  taken  by  the  defendant.  The 
facts  bear  no  analogy  to  Comfnonioealth  vs.  Harrison^  4  Pa. 
269.  In  that  case  a  prisoner  was  brought  before  the  justice 
charged  with  homicide.  The  justice  administered  an  oath 
to  the  prisoner,  and  then  told  her,  "If  you  do  not  tell  the 
truth  I  will  commit  you."  .  Under  such  circumstances  we  are 
not  surprised  that  Chief  Justice  Gibson  condemned  the  con- 
duct of  the  justice  in  this  strong  language:  *'The  adminis- 
tering of  an  oath  by  the  magistrate  under  such  circumstances 
was  a  gross  outrage  upon  the  accused.      Any  information 
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drawn  by  it,  or  subsebuently  given  on  its  basts,  is  inadmissi- 
ble." The  fact  nrust  not  be  overlooked  that  a  defendant  in 
a  homicide  case  may  now  take  the  stand  and  be  sworn  as  a 
witness  on  his  own  behalf.  There  would  seem  to  be  no  good 
reason  why  he  may  not  of  his  own  motion  go  before  a  mag- 
istrate and  make  a  voluntary  statement  under  oath.  It  is 
quite  a  different  matter  when  the  oath  is  administered  against 
his  will. 

We  see  nothing,  then,  in  the  circumstances  under  which 
this  statement  was  made  to  exclude  it.  But,  we  think  it  was 
inadmissible  upon  other  grounds.  There  is  not  a  word  in  it 
which  can  be  construed  into  an  admission  of  defendant's 
participation  in  the  murder.  The  most  that  can  he  fairly 
claimed  for  it  is  a  confession  of  guilty  knowledge  after  the 
fact.  It  would  have  been  proper  evidence  had  he  been  on 
trial  as  an  accessory  after  the  fact,  but  he  was  not  on  trial  for 
that  offence.  It  was  a  damaging  piece  of  testimony,  and  in 
-our  opinion  should  have  been  excluded. 

The  judgment  is  reversed   and   a  vrnire  facias  de  novo 
awarded. 
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Estate  of  Sally  H.  Law,  Deceased. 
(Orpltans"  Court  of  Philadrlphia,  May  (5,  i8go.) 

SUR  EXCEPTIONS  TO  ADJUDICATION. 

An  executor  died  without  filing  an  aoooant,  and  in  proceeding  to  settle  the 
account  of  the  deceased  executor,  filed  by  his  executor,    Held'. 

1.  That  the  proceeding  is  simply  to  ascertain  the  amoant  due  the  estate  1^ 
the  deceased  executor,  in  which  claims  by  creditors  of  the  decedent  cannot  be  ad- 
judicated and  awarded,  as  the  balance  most  be  awarded  the  administrator  d.  bu  a. 
of  the  original  decedent,  upon  whose  accounting  the  claims  of  the  creditors  will 
be  heard. 

%.  In  such  proceeding  the  creditors  of  the  decased  executor  hare  no  status 
to  iuterrene  and  be  heard. 

8.  The  executor  of  the  deceased  executor,  his  wife  being  the  admlnistmtriz 
d.  b.  n.  of  the  original  testatrix  and  interested  in  her  estate,  is  competent  to  state 
the  account  of  his  deceased  executor  from  declarations  made  to  him  by  his  testa, 
tor  and  declarations  made  by  the  original  testatrix  to  her  son,  the  deceased  eocami- 
tor  in  the  presence  of  the  so-called  accountant.  He  is  performing  an  official  aot 
imposed  upon  him  by  law  and  is  not  acting  as  a  witness. 

AliteTf  if  an  auditor  appointed  by  the  court  were  settling  the  account,  the 
executor  of  the  deceased  executor  would  then  be  incompetent  as  a  witness  on  be- 
half of  his  wife  to  show  his  testator^  liability. 

//.  LaBarre  JaynCy  Arthur  Biddle,  for  exceptants. 

L.  L.  Smith,  C.  WetherUl,  Jr.,  Frank  P,  Prichard,  H. 
Hampton  Todd,  contra. 

Hanna,  p.  J.  It  is  by  no  means  clear  that  the  excep- 
tants have  any  status  in  this  proceeding.  They  are  not  in- 
terested in  the  estate  of  decedent,  either  as  legatees,  distrib- 
utees or  creditors.  Nor  are  they  even  assignees  of  legatess 
or  distributees.  And  it  is  well  settled  in  a  proceeding  for 
distribution  in  the  Orphans*  Court  no  one  can  claim  but 
through  the  decedent  as  creditor,  legatee'  or  next  of  kin : 
McBride*s  Appeal,  72  Pa.  480  ;  Braman's  Appeal,  89  lb.  78 ; 
Appeal  oi  Winton.  1 1 1  lb.  387. 

The  present  proceeding  is  to  settle  the  account  of  a  de- 
ceased executor,  filed  by  his  executor ;  and  is  simply  to  as- 
certain the  amount  due  the  estate  bv  the  deceased   executor 

m 

at  the  time  of  his  death.  Claims  by  creditors  of  the  dece- 
dent cannot  be  adjudicated  and  awarded,  the  reason  bcfing 
any  balance  found  due  by  the  deceased  executor,  unless  ear- 
marked, is  but  a  debt  due  from  his  individual  estate,  and 
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must  be  awarded  to  an  administrator  d.  b.  n.  of  the  original 
decedent,  upon  the  filing  and  settlement  of  whose  account, 
the  claims  of  creditors  will  be  heard  and  disposed  of. 

The  exceptants  are  creditors  of  the  deceased  executor. 
And  while  it  may  be  conceded  that  creditors  of  the  dece- 
dent, and  legatees  or  next  of  kin,  may  be  allowed  to  inter- 
vene on  the  grounds  of  interest,  and  that  it  is  necessary 
and  proper  for  their  protection,  it  is  difficult  to  comprehend 
upon  what  principle  separate  creditors  of  the  executor  can . 
likewise  be  permitted  to  intervene. 

The  former  have  a  right  to  inquire  into  the  management 
a.nd  disposition  of  the  estate  by  the  deceased  executor,  and 
to  have  the  amount  due  by  him  and  payable  to  the  admin- 
istrator d.  b.  n.  properly  and  accurately  ascertained.  But 
creditors  of  the  deceased  executor  have  no  corresponding 
right.  They  are  not  interested  in  the  amount  to  be  awarded 
to  the  administrator  d.  b.  n.  That  is  for  the  payment  of 
debts,  legacies  or  distributive  shares  of  the  estate  of  the 
original  decedent,  with  which  they  have  no  concern. 

But  it  is  contended  that,  as  the  estate  of  the  deceased 
executor  is  insolvent,  the  administrator  d.  b.  n  occupies  the 
position  of  an  unpreferred  creditor,  and  other  creditors  of  the 
executor  have  also  the  right,  for  the  protection  of  their  own 
interests,  to  demand  that  the  deceased  executor  should  not 
be  found  indebted  to  his  decedent's  estate  in  a  larger  amount 
than  shown  to  have  been  actually  received  by  him,  after  the 
deduction  of  proper  allowances. 

We,  however,  cannot  accede  to  the  correctness  of  this 
view.  It  presupposes  the  insolvency  of  the  deceased  exe- 
cutor, and  this  cannot  be  determined  until  the  settlement  of 
his  estate,  nor  prior  to  the  filing  and  settlement  by  his  ex- 
ecutor of  the  account  which  in  his  lifetime  he  should  have 
filed.  Non  constat,  the  deceased  executor  will  be  found  sol- 
vent. If  so,  all  his  creditors,  including  the  administrator  d. 
b.  n.,  will  be  paid  in  full ;  and  the  delay  and  embarrassment 
caused  by  the  objections  and  inquiries  interjected  into  a  state- 
ment and  settlement  of  the  account  of  the  deceased  exe- 
cutor by  parties  having  no  interest  in  the  inquiry  will  be 
shown  to  be  futile  and  needless. 

The  practice  thus  sought  to  be  introduced  is  without 
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precedent,  can  x>nly  be  productive  of  mischief  and  delay,  and 
should  not  be  recognized.  For  these  reasons  the  claim  of 
the  exceptants  might  well  have  been  disregarded. 

It  seems,  however,  that  the  objection  to  their  right  to 
be  heard,  whil^  made,  was  not  insisted  upon  ;  and  the  result 
of  the  examination  into  the  correctness  of  the  account  is  the 
question  now  presented,  namely,  whether  the  executor  of  the 
deceased  executor,  his  wife  being  the  administratrix  d,  b,  n, 
of  the  original  testator  and  interested  in  her  estate,  is  com* 
p'eteni  to  state  the  account  of  his  deceased  executor  from 
declarations  made  to  him  by  his  testator  in  his  lifietinie,  and 
declarations  made  by  the  original  testatrix  to  her  son,  the 
deceased  executor,  in  the  presence  of  the  so  called  account- 
ant. It  was  earnestly  argued  that  he  is  incompetent,  be- 
cause an  incompetent  witness,  and  therefore  cannot  bind  the 
estate  of  his  testator,  by  reason  of  the  interest  of  his  wife 
in  the  estate  of  the  original  testator,  of  which  she* is  admin- 
istratrix, as  before  stated,  and  to  whom  any  indebtedness  of 
the  deceased  executor  to  that  estate  must  be  awarded. 

While  it  cannot  be  doubted  that  the  so-called  accountant^ 
the  present  executor,  would  not  be  a  competent  witness  in 
support  of  a  claim  by  his  wife  as  a  credtor  against  the  estate 
either  of  the  original  testatrix  or  of  the  deceased  executor 
{Biiner  vs,  Boone y  128  Pa.  567;  Daisz*s  Appeal,  lb.  572),  yet 
that  ts  not  the  question  now  before  us;  and  the  position  of 
the  accountant  is  wholly  misconceived.  He  is  not  to  be 
considered  as  a  witness,  and  his  competency  as  such  is  not 
involved. 

On  the  other  hand,  as  the  executor  of  his  testator,  he 
is  performing  a  duty  in  stating  the  account  which  not  alone 
the  law  casts  upon  him,  but  which  can  be  required  of  him 
by  the  parties  interested,  and  no  other  person  can  perform 
unless  he  avers  his  utter  lack  of  information  and  ability  for 
its  performance:  Whitehead's  Estate,  3  W.  N.  C.  475; 
Stewart  s  Estate,  lb.  476;  S.  C,  6  lb.  434;  Bowman  vs.  Ex* 
ecuiors  of  Heft,  i  P.  &  W.  282;  Act  of  March  29,  1832,  P. 
L.  1283,  pi.  37. 

It  is  therefore  incumbent  upon  him  to  state  the  account 
of  his  testator  from  all  the  material  in  his  possession,  and 
the  facts  within  his  own  knowledge :  and  it  would  be  strange 
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if  he  were  not  permitted  to  charge  his  testator  with  the 
amount  of  the  assets  received  by  him  from  statements  and 
declarations  made  by  him.  These,  of  course,  would  not  be 
evidence  to  discharge  the  deceased  executor,  nor  preclude 
the  panics  interested  from  sur-charging  him  with  other  assets 
received  ;  but  they  are' sufficient  to  charge  Kim  as  debtor  to 
the  estate. 

In  this  case  the  declarations  and  admissions  of  the  deceas- 
ed executor,  and  the  declarations  of  his  mother,  made  to  him 
in  the  presence  of  the  so-called  accountant,  furnish  the  best 
evidence  upon  which  to  frame  his  account ;  and,  if  rejected, 
the  parties  interested  in  the  estate  of  the  original  testatrix  are 
remediless. 

But  we  think  they  properly  formed  the  basis  of  the  ac- 
count, and  irrespective  of  the  fact  that  the  wife  of  the  account- 
ant so-called  is  interested  in  the  sum  eventually  found  due  to 
an  estate  in  which  she  is  also  interested.  It  is  not  to  be  over- 
looked that  the  account  is  not  that  of  the  executor  personally^ 
but  of  his  deceased  executor,  and  all  the  former  is  required  in 
the  first  instance  to  do  is  to  prove  the  correctness  of  the  pay- 
ments made  by  his  deceased  executor  by  means  of  vouchers 
or  oral  testimony.  The  amount  with  which  the  deceased  ex- 
ecutor is  charged  is  presumed  to  be  correct.  The  onus  of  dis- 
proving its  correctness  or  adding  a  surcharge  being  upon  those 
•who  allege  errors  or  claim  to  surcharge.  This  is  everyday 
practice.  And  it  is  utterly  unknown  that  an  accountant  is  re- 
quired to  prove  the  correctness  of  the  debit  side  of  his  account 
until  it  has  first  been  attacked.  Thus  it  is  with  the  present 
account.  It  is  to  be  treated  as  if  filed  by  the  deceased  execu- 
tor in  his  lifetime,  whereby  he  admits  his  liability  for  the 
amount  stated  therein. 

But  we  are  willing  to  concede  the  case  would  have  been 
different  had  the  present  executor  alleged  his  inability  to  pre- 
pare the  account,  and  the  court,  under  the  provisions  of  the 
Act  of  Assembly,  appointed  an  auditor  to  settle  the  account. 
If  that  practice  had  been  adopted,  and  if  the  executor  had 
been  called  as  a  witness  on  behalf  of  his  wife,  he  would  be  in- 
competent to  testify  as  to  declarations  of  his  testator,  or  acts 
tending  to  show  his  liability  in  order  to  enable  the  auditor  to 
state  the  account. 
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But  in  a  distribution  in  the  Orphans'  Court  each  creditor 
or  claimant  is  independent  of  every  other,  and  therefore,  while 
himself  'incompetent  to  prove  his  own  claim,  yet  he  may  call 
an  adverse  interested  party  who  is  competent,  because  he  is  a 
witness  against  his  interest ;  or  may  call  as  a  witness  in  his  be- 
half another  claimant  who,  although  interested,  has  no  inter, 
est  in  the  claim  in  whose  support  he  may  be  called  to  testify. 
And  upon  the  same  principle,  both  the  executor  and  his  wife 
would  be  competent  witnesses  on  behalf  of  the  creditor  or 
other  claimant  against  the  estate  of  this  testatrix  before  the 
auditor,  if  disinterested  in  that  particular  claim,  and  could 
testify  as  to  the  admissions  and  declarations  of  the  deceased 
executor,  even  though  the  effect  would  be  to  create  a  fund  in 
which  they  may  ultimately  be  interested.  And  for  the  reason 
that  in  sustaining  a  claim  against  the  original  testatrix,  in 
which  they  had  no  interest,  they  would  be  testifying  to  their 
prejudice,  that  is,  thereby  reducing  the  fund  in  which  they 
were  interested. 

This  may  also  be  said  to  be  in  accord  with  settled 
and  familiar  practice,  and  moreover  with  the  express  provisions 
of  the  Act  of  May  23,  1887,  Purd.  2199,  pi.  15. 

We  therefore  conclude  that  the  executor  is  not  to  be 
considered  as  a  witness  competent  or  incompetent  on  the 
ground  of  interest,  but  in  stating  the  account  as  performing 
an  official  act  and  duty  imposed  upon  him  by  law. 

Little  more  need  be  added.  As  was  said  with  reference 
to  the  Act  of  1869  and  supplemental  statues,  we  think  the  Act 
of  1887  was  intended  *'to  be  liberally  constructed  in  favor  of 
competency,  but  not  so  as  to  embrace  actions  or  persons  ex. 
pressly  excepted."  Trunkey,  J.,  in  Hess  vs.  GourUy,  89  Pa. 
195. 

And  furthermore,  the  executor  has  no  direct  interest  in 
the  controversy,  and  it  is  immaterial  to  him  whether  the  sum 
found  due  by  his  testator  be  great  or  small.  Should  the  estate 
of  his  deceased  executor  prove  solvent,  no  one  will  have  reason 
to  complain,  as  before  suggested ;  but  if,  as  appears  to  be  the 
case,  it  result  in  insolvency,  the  possibility  of  an  interest  in  the 
executor  is  too  remote  to  disqualify  him.  Scull  vs.  Mason^  43 
Pa.  99 ;  Hatch  vs.  Bartle,  45  lb.  166. 

The  declarations  of   testatrix   to  the  deceased  exceutor 


; 
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his  affidavit  before  the  Register  as  to  the  probable  value  of  the 
estate,  together  with  his  admissions  to  the  present  executor, 
were  properly  admitted  in  evidence.  The  exceptions  are  dis- 
missed, and  adjudication  confirmed. 


Estate  of  John  C.  Moore,  late  a  minor. 

{Orphans'  Court  pf  Philadelphia y  May  j,  i8go,) 

SUR  exceptions  to  adjudication. 

Duties  and  liabUties  of  tnutees  and  guardians  in  tbe  execation  of  the 
tmst— Partnership  —  Continuation  of  tbe  business  —  Waiver  of  oomraissions— 
Allowance  of  compensation  for  special  services  rendered  to  a  ward. 

H.  J,  LukenSy  for    exceptions. 
Robert  Alexander ^  contra. 

Ashman,  P.  J.  The  accountant  and  the  father  of  the 
minor  for  a  short  time  jointly  conducted  a  private  seminary, 
which  was  originally  founded  by  the  accountant.  The  father 
contributed  $2000  in  cash  to  the  capital,  while  the  interest 
of  the  accountant  consisted  of  school  apparatus  of  an  equiv- 
alent value.  On  the  death  of  the  father,  the  accountant,  as 
surviving  partner,  handed  over  to  the  widow  and  adminis- 
tratrix in  settlement  of  the  decedent's  interest,  a  certain  sum 
in  cash  and  a  promissory  *note  for  $2,000 ;  and  ^oon  after- 
wards, on  the  application  of  the  mother,  he  was  appointed 
guardian  of  the  exceptant.  He  never  invested .  the  money 
represented  by  the  note,  but  he  charged  himself  in  his  ac- 
count with  the  note  and  with  interest  thereon  as  it  accrued. 
That  he  was  in  default  in  this  regard  was  tacitly  confessed  by 
his  waiver  of  any  demand  for  commissions.      He  was,  how- 
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ever,  awarded  compensation  for  special   services  rendered  to 
the  ward  ;  and  this  allowance  is  the  subject  of  exception. 

Undoubtedly  his  strict  duty  was  to  pay  the  note  at  ma- 
turity and  to  invest  the  proceeds.  But  the  facts  found  by 
the  Auditing  Judge  show  that  he  could  not  pay  promptly, 
and  that  he  was  in  all  probability  not  expected  to  pay 
promptly.  He  was  engaged  in  an  undertaking  whose  s'uccess . 
was  to  be  wrought  by  brains  and  energy,  and  in  which  the 
cash  capital  of  his  partner  had  been  simply  used  to  fit  out 
the  school  building  with  the  necessary  appliances  for  the 
work.  It  is  very  certain  that  a  sale  of  thb^  fixtures  at  the 
partner's  death  would  not  have  brought  their  original  cost, 
at  least  the  Auditing  Judge  has  found  that  it  would  not. 
When,  therefore,  the  accountant  gave  hii  note  for  the  full 
amount  of  the  cash  contributed  by  his  co-partner,  he  gave  a 
price  in  excess  of  the  market  value  of  the  partner's  interest, 
and  engaged  himself  to  make  up  the  excess  by  his  individual 
exertions,  for  which  time  was  indispensable.  This  arrange- 
ment, although  outside  of  the  sanction  of  legal  rules,  proved 
to  be  beneficial  to  the  decedent's  estate  and  to  the  minor 
upon  whom  that  estate  devolved.  The  same  observation  will 
apply  to  the  other  moneys  belonging  to  the  ward  which  the 
guardian  invested  in  mortgages,  and  whose  proceeds  when 
the  securities  were  paid  ofif,  he  failed  to  re-invest.  It  was 
alleged  that  in  addition  to  those  funds,  he  had  in  his  hands, 
an  average  balance  of  $500  belonging  to  the  ward,  and  that 
he  was  liable  for  interest  on  that  sum.  The  Auditing  Judge 
reports  that  the  account  did  not  exhibit  any  such  balance ; 
but  even  if  it  did  he  also  reports  that  the  income  of  the  es- 
tate was  insufficient  to  support  the  minor.  Where  the  prin- 
cipal of  an  estate  must  be  encroached  upon  for  expenses  of 
maintenance,  an  accountant  is  always  justified  in  holding  a 
sum  in  reserve  to  meet  such  an  exigency;  and  in  no  event 
will  he  be  held  to  a  severe  accountability  for  not  investing  a 
sum  which  is  too  small  to  be  easily  and  safely  invested.  Our 
duty,  of  course,  is  to  exact  from  trustees,  in  the  execution 
of  their  trust,  a  strict  compliance  with  the  letter  as  well  as 
the  spirit  of  the  law,  and 'hence,  although  this  estate  has 
suffered  no  loss,  and  may  have  even  reaped  a  benefit,  and 
although  the  accountant  is  free  from  actual  fraud,  we  would 
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be  forced,  ''perhaps,"  to  refuse  his  commissions,  if  he  had 
not  already  disclaimed  them.  We  say  "perhaps,"  because 
in  McMenamin  and  McHugh's  Appeal*  41  Legal  Intell.  226, 
the  accountant  kept  no  account  of  receipts  or  disbursements, 
produced  no  vouchers,  and  even  charged  the  minor  with 
board  during  the  time  when  she  lived  as  a  guest  with  her 
friends,  and  he  was,  notwithstanding  these  delinquencies, 
held  not  to  have  forfeited  his  right  to  comniission.  But  the 
compensation  which  the  Auditing  Judge  has  allowed  is  really, 
although  it  is  not  exactly  so  put  in  the  adjudication,  In 
payment  of  services  which  were  conferred  in  another  ca- 
pacity than  that  of  guardian.  The  ward  was  a  pupil  for 
seven  years  in  the  school  of  the  accountant,  received  a  full 
course  of  tuition,  and  was  supplied  with  books  and  station- 
ery. No  charge  for  these  items  is  made  in  the  account,  al- 
though at  the  customary  rates  they  would  have  amounted  to 
$960.  The  Auditing  Judge  has  allowed  $850.  In  this  and 
inhis  other  rulings  we  think  he  has  reached  the  substantial 
justice  of  the  case. 

The  exceptions  are  therefore  dismissed  and  the  adjudi- 
cation is  confirmed. 
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Estate  of  Henry  Wahl,  Deceased. 

{Orphans^  Court  of  Philadelphia^  May  3,  i8go,) 

SUR  EXCEPTIONS  TO  ADJUDICATION. 

Construction  of  will—Trosti  for  accamidatlon— Aocamnlmtfon  is  forbidden 
•zoept  daring  an  existing  minority  and  for  the  benefit  of  the  minor;  the  prohibi- 
tion extends  to  adcomniation  resulting  by  implication  or  indirection  no  less  than  to 
tliat  which  is  expressly  ordered;  the  striking  down  of  the  illegal  accumulation 
leaTss  the  wUl  as  if  it  had  been  silent  on  the  subject,  and  future  gif tsare  not,  there- 
fore, accelerated;  if  the  accumulation  relates  to  a  vested  interest  taking  effect  in 
possession,  the  released  income  goes  at  once  to  the  beneficiary,— if  to  an  interest 
not  vested  in  possession,  the  Income  goes  to  the  residuary  legatee  or  devisee,  unless 
the  residuary  estate,  itself ,  be  the  subject  of  the  provisioii,  in  which  case  the  in- 
come goes  under  the  intestate  laws  to  the  next  of  kin  or  heiriL 

Gustavus  Remak,  Jr.,  Adolph  EicnHoU,  for  exceptions. 

Penrose,  J.  The  provision^/of  the  Act  relating  to  trusts 
for  accumulation  are  simple,  and  the  principles  with  regard  to 
their  application  easily  understood.  Accumulation  is  forbidden 
except  during  an  existing  minority  and  for  the  bene6t  of  the 
minor ;  the  prohibition  extends  to  accumulation  resulting  by 
implication  or  indirection  no  less  than  to  that  which  is  ex- 
pressly ordered ;  the  striking  down  of  the  illegal  accumulation 
leaves  the  will  as  if  it  had  been  silent  on  the  subj'ect,  and  fut- 
ure gifts  are  not,  therefore,  accelerated ;  if  the  accumulation 
relates  to  a  vested  interest  taking  effect  in  possession,  the  re- 
leased income  goes  at  once  to  the  bene6ciary, — if  to  an  inter- 
est  not  vested  in  possession,  the  income  goes  to  the  residuary 
legatee  or  devisee,  unless  the  residuary'  estate,  itself,  be  the 
subj'ect  of  the  provision  in  which  case  the  income  goes  under 
the  intestate  laws  to  the  next  of  kin  or  heirs. 

In  all  cases,  however,  the  6rst  inquiry  is,  how  far,  if  at  all, 
has  the  will  under  consideration  directed,  or  indirectly  occa- 
sioned, an  accumulation  contrary  to  the  statute.  The  term 
itself  implies  a  with-hdlding  of  income  for  the  purpose  of 
creating  an  increased  and  constantly  increasing  fund  for  dis- 
tribution at  a  future  time ;  and,  manifestly,  a  present  beneficial 
gift  of  income  until  a  certain  sum  shall  have  been  received  by 
the  donee,  is  not,  in  itself,  forbidden  by  anything  in  either  the 
letter  or  spirit  of  the  act.  A  direction  to  apply  rents  or  in- 
come in  payment  of  a  specified  sum  to  a  designated  person,  is 
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no  more  a  direction  to  accumulate,  than  a  gift  of  the  estate 
until  out  of  the  rents  the  donee  has  received  an  equiualent 
amount  would  be.  Such  a  direction  gives  to  the  legatee  a 
vested  interest  in  the  rents,  etc.,  as  they  arise ;  and  if  there  be 
coupled  with  it  a  provision  for  accumulation  until  the  trustee 
shall  have  enough  to  pay  in  full,  the  only  person  having  the 
right  to  complain  is  the  legatee  himself, — the  person,  who,  in 
the  language  of  the  Act,  "would  have  been  entitled  .  .if 
such  accumulation  had  not  been  directed.*' 

The  authorities  upon  this  subject  are  very  fully  collected 
and  commented  on  by  Mr.  Scott  in  his  admirable  essay  on 
Trusts  for  Accumulation,  Sees,  no,  iii.  etc.,  etc.  See  also 
Lewin  on  Trusts,  Ch.  VII,  Sec.  i,  pi.  12,  etc.,  etc. ;  Gray  on 
Pcrp.,  Sec.  6yi,  et  seq. 

Of  course,  if  the  person  so  entitled  chooses  to  waive  his 
right  to  call  for  the  rents  as  received  by  the  trustee,  any  inter- 
ests arising  from  their  investment  follows  the  rents  themselves, 
and  belongs  to  him. 

The  will  in  the  case  before  us  is  as  follows :  "To  all  to 
whom  it  may  concern,  be  it  known  that  after  my  death  my 
estate  is  to  be  aidministered  and  distributed  as  follows :  First. 
The  annual  income  Is  to  be  invested  at  interest.  Second.  I 
give  five  hundred  dollars  to  Henry  Doelp  so  soon  as  there  is 
sufficient  interest  accumulated  for  that  purpose,  but  if  my  ex- 
ecutor 6nd  that  the  money  can  be  used  to  the  advantage  of 
said  Henry  Doelp  then  he  as  to  pay  it  to  Henry  Doelp,  but  if 
Henry  Doelp  should  die  in  the  meanwhile,  the  said  legacy  is  to 
become  a  part  of  my  estate.  Third.  I  bequeath  my  whole 
estate  to  Frederick  A.  Wahl,  son  of  my  brother.  Frederick 
Wahl,  ....  under  the  following  conditions;  he.  must 
buy  his  father's  farm,  thereupon  at  the  expiration  of  one  year 
from  the  death  of  his  parents  my  estate  shall  be  paid  over  to 
him  :  if  he  should  fail  to  carry  out  this  condition  or  shoyld  die 
during  the  time,  then  my  estate  shall  be. divided  in  equal  parts 
between  Elizabeth,  wife  of  Alexander  Berg,  her  maiden  name 
wcs  Wahl,  and  Sarah  Jane  Luschenhans,  whose  maiden  name 
was  Wahl.  Fourth.  I  appoint  as  iiJy  executor,  Mr.  Mayer 
Eichholz,  .  .  .  and  give  him  all  the  powers  which  can  be 
conferred  upon  an  executor.     If  he  should  think  it  advisable 
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to  sell  my  property,  he  is  authorized  so  to  do  at  any  time :  in 
case  of  his  death  I  natne  as  his  successor  Mr.  Philip  Fuchs 
.  •  .  And  I  give  him  all  the  powers  which  I  have  con- 
^ferred  upon  his  predecessor.  Fifth.  I  give  my  personal  estate 
to  my  brother,  Lewis  Wahl,  Duncannon.  Sixth.  I  give  to 
each  of  my  brothers  and  sisters  or  relations  who  come  to  my 
funeral  from  the  country  Ten  dollars  for  travelling  expenses. 
As  I  have  no  further  disposition  to  make  I  sign  this  with  my 
name." 

Nothing  could  be  more  inartificial  than  this  instrument. 
The  entire  personal  estate  being  given  at  the  end,  the  provi- 
sions in  the  beginning  must  relate  to  the  residuary  real  estate 
which,  it  seems,  constituted  the  chief  part  of  the  testator's 
property.  It  was  moreover,  written  in  German,  and  it  is  highly 
probably,  therefore,  that  in  the  process  of  translation  the  original 
signification  of  the  terms  employed  may  have  undergone  very 
material  changes.  The  rule  which  (^propter  simplicitatem  lai- 
coruni)  requires  a  liberal  construction,  so  as  to  uphold  and  carry 
into  effect  the  intention  of  testators,  is  peculiarly  applicable  to 
such  a  case. 

Whether  or  not  Henry  Doelp  was  a  minor  at  the  time 
of  the  testator's  death  does  not  appear:  if  he  was,  the 
direction  to  accumulate  was  authorized  by  the  act;  if, 
as  we  shall  assume,  he  had  attained  majority^  as  there 
was  a  present  appropriation  of  the  income  (rents)  for 
him  to  the  amount  of  $500,  he  had,  under  the  authorities 
referred  to,  a  vested  interest  which  gave  him  the  right  to  de- 
mand them  as  they  fell  due ;  and  this  right  was  not  affected 
by  the  gift  over  in  case  of  his  death  before  payment,  which 
could  only  apply  to  rents  falling  due  after  his  death.  Assum- 
ing that  he  was  of  age,  as  he  was  under  no  disability,  the  dis- 
cretionary power  to  the  exeutor  to  pay  him  **if  the  money  can 
be  used  to  his  advantage"  afforded  no  reason  for  witholding 
the  amount ;  while  the  direction  with  regard  to  accumulation, 
being  contrary  to  the  statute,  did  not  take  away  his  right  to 
demand  the  income  to  the  amount  specified,  as  from  time  to 
time  it  fell  due. 

It  would  seem,  therfore,  that  the  payment  by  the  Accoun- 
tant of  the  amount  of  this  legacy  with  the  interest  accruing 
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during  its  detention  was  entirely  proper.  It  was  thus  shown 
that  in  his  judgment  the  money  "could  be  used  to  the  advan- 
tage of*  the  legatee/'  and  the  right  of  the  latter  thus  became 
discharged  of  the  possibility  of  being  divested. 

The  exceptions  to  the  disallowance  of  these  credits  must 
be  sustained. 

It  remains  to  consider  whether  the  will,  either  by  express 
direction  or  as  the  incidental  result  of  any  of  its  provisions, 
requires  an  accumulation  with  regard  to  the  estate  given  to 
the  testator's  nephew. 

An  intention  to  transgress  the  statute  is  not  to  be  attri- 
buted; and  where  a  will  is  susceptible  of  two  construction^, 
that  which  is  in  accordance  with  the  law  is  to  be  adopted. 
The  only  express  direction,  in  the  present  case,  is  that  con- 
tained in  the  first  clause  of  the  will,  but  this  is  immediately 
followed  by  the  provision  with  regard  to  the  legacy  of  Henry 
Doelp,  and  is  entirely  satisfied  by  limiting  its  operation  to 
that.  It  will  not.be  extended  to  the  other  parts  of  the  will  by 
mere  implication.  This  is  the  rule  as  to  powers  which  may  be 
legally  exercised  {Wilkinson  vs.  Buist,  9  Crumr.  353  ;  Fidier  ws» 
Shaw,  10  lb.  87) ;  a  fortiori,  therefore,  where  the  extension 
would  lead  to  that  which  is  contrary  to  law. 

But  if  the  gift  to  the  nephew  is  only  to  take  effect  in  the 
future,  there  may  be  accumulation,  or  rather  an  intestancy 
arising  from  the  fact  that  in  the  meantime  no  disposition  of 
the  rents  has  been  made ;  and  this  depends  upon  the  nature 
of  the/conditions  annexed  to  the  gift, — whether  they  are  to 
be  regarded  as  conditions  precedent  or  subsequent.  We  have 
already  seen  that,  as  all  of  the  personal  estate  is  given  to  the 
.  brother,  the  gift  of  the  nephew  is,  necessarily,  of  the  real  es- 
tate ;  and,  as  the  authorities  show,  "it  has  long  been  an  estab- 
lished rule  for  the  guidance  of  the  court,  that  all  estates  are  to 
be  holden  vested,  except  estates  in  the  devise  of  which  a  con- 
dition precedent  to  the  vesting  is  so  clearly  expressed  that  the 
courts  cannot  treat  them  as  vested  without  deciding  in  direct 
opposition  to  the  terms  of  the  will  .  ...  and  if  the  de- 
vise be  clearly  conditional,  a  condition  will,  if  possible,  be 
construed  as  a  condition  subsequent  and  not  precedent,  so  as 
to  confer  an  immediately  vested  estate,  subject  to  be  divested 
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on  the  happening  of  the  contingency."     (Hawkins  on  Wills, 

237.) 

'  The  language  of  the  gift  is  in  the  present  tense:  "I  be- 
queath my  whole  estate  to  Frederick  A.  Wahl," — thus  confer- 
riiig  an  immediate  right.  The  conditions  follow,  with  noth- 
ing to  show  that  possiesaiion  was  tnadt  depend^t  upon  their 
precedent  performance.  Grammatically,  at  least,  they  are 
conditions  iubaequent*.  The  limitation  over  is  not  to  take 
effect  until  a  year  after  the  death  of  both  parents  of  the  de- 
visee, while  the  act  required  on  his  part, — the  purchase  of  his 
father's  farm — must,  necessarily,  be  performed  -in  thfe  lifetime 
of  the  father,  and  the  mother  may  survive  for  many  yeark  -  It 
Would  i'equire  very  clear  expression  to  induce  ihe  belief  that 
it  was  the  intention  of  the  testator  that  during  ail  of  this  in- 
definite, and  perhaps  prolonged  period,  the  nephew,  whether 
buying  the  farm  or  not,  was  to  be  kept  out  of  the  estate  and 
the  beneficial  interest  remain  in  abeyance.  As  was  said  by 
the  Master  of  the  Rolls  in  Pdy^ton  vs.  Bufj^,  2  P.  Wms.  6a6.  "In 
the  nature  of  the  thing  and  according  to  the  intention  of  the 
testator,  this  could  not  be  a  condition  precedent,  for  at  that 
rate  the  right  to  the  residuum  might  not  have  vested  in  any 
person  whatever  for  twenty  or  thirty  yesil'S  af tel' the  testa- 
tor's death  ....  Besides,  the  bequest  of  the  residuum 
is  fii*st  to  the  legatee,  which,  if  the  will  had  stopped 
there,  would  have  been  an  absolute  devise,  so  that  the  follow- 
ing condition  annexed  must  be  a  subsequent  not  a  precedent 
one."  See  also  Popham  vs.  Bamb field,  i  Vern.  79;  Guiiiver 
vs.  Ash6y.  4  Burr.  1929.' 

The  presumption  is  against  a  construction  which  leads  to 
an  intestacy,  and  the  words  of  the  testator  are  in  perfect  ac- 
cord with  the  presumption. 

The  rents  belonged,  as  they  accrued,  to  the  devisee,  and 
there  has,  therefore,  been  no  accumulation. 

The  exceptions  on  the  part  of  the  heirs  of  the  testator 
are  dismissed,  and  the  adjudication,  modified  so  far  as  it  rela- 
tes to  the  credits  for  payment   to  Henry  Dcelp,  confirmed. 
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In  Re:    PETiiiON  FOR  Viewers  TO  Assess  Damages  to 

PropertV  of  Mary  Padden. 

{Common    Pleas  of  Lackawanna   County,    No.    21^,  January 

Term,   iSpo.), 

Exceptions    to   Report    of    Viewers— Constitution- 
ality OF  the  Act  of  April  3RD,  1872. 


a  petition  was  preaanted  to  Court  by  tbe  City  Bolieitor,  of  Scnmton, 
ting  forth  that  in  "locating  Waahington  avenue,  one  of  the  atreete  of  tbe  city, 
it  became  necaaary  that  the  city  should  take  part  of  a  property  owners  lot  and 
that  the  oompenaation  for  the  damage  done  or  beneflta  accruing  thereCrom  had 
not  been  agreed  upon." 

The  petitioner  prayed  for  tbe  appointment  of  viewers  to  aaMSS  the  same  as 
provided  hy  law. 

The  prayer  was  granted  and  the  viewers  awarded  damages  in  favor  of  the 
property  owner  to  the  amount  of  fUlO.  The  Solicitor  excepted  to  lliMling  of 
viewers  because  they  excluded  an  offer  made  by  him  to  show  a  former  adjudi- 
cation under  the  Act  of  8rd  of  April,  1872.    (P.  L  1872,  p.  Ttia) 

Held,  That  the  viewers  were  legally  Justified  in  rejecting  the  report  of  the 
Commissioner's  appointed  under  said  Act  of  18721 

Tbe  provisions  of  the  Act  oC  28d  of  May,  1880^  Art.  14,  (P.  L. 
voked  by  the  Bolicitor's  petition. 

The  decision  of  the  Supreme  Court  In  Re:  Spring  street  (112  P.,  95^  inci- 
dentally referred  to. 

The  oity*s  exception  was  based  upon  a  statute  decided  to  be  plainly  nnooo- 
stitntional  and  therefore  of  no  validity. 

Constitutional  provisions  previous  to  the  adoption  of  the  present  State  Con- 
stitution, considered. 

While  it  is  not  necenary  that  the  title  of  an  Act  should  be  a  complete  index 
of  the  contents  (Com*th  vs.  Green,  68  Pa.,  221^,  still  it  should  fairly  give  notice 
of  the  subject  of  the  Act,  so  as  to  reasonably  lead  to  an  inquiry  into  the  body 
of  it.  The  title  must  carry  general  notice  of  the  purpoaes  and  the  partlea  to  lie 
affected  by  it. 

City  Solicitor  L  H,  Burns,   for  respondent. 

Archbald,  p.  J.  On  Dec.  16,  1889,  the  City  Solicitor 
of  the  City  of  Scranton  presented  a  petition  on  behalf  of  said 
city,  wherein  he  represented,  "that  in  locating  Washington 
avenue  one  of  the  streets  of  said  city  it  became  necessary  that 
the  city  should  take  a  portion  of  the  lot  of  Mrs.  Padden  at 
the  northerly  corner  of  Washington  avenue  and  Phelps  street 
and  that  the  compensation  for  the  damages  done  or  benefits 
accruing  therefrom  had  not  been  agreed  upon.  He  therefore 
prayed  for  the  appointment  of  viewers  to  assess  the  same  as 
provided  by  law.     From   the  certificate  of  tbg  city  clerk  at- 
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tached  to  this  petition*  it  seems  to  have  been  presented  in 
pursuance  of  instructions  from  the  city  councils.      Upon  the 
petition  three  viewers  were  appointed  by  the  court  "to  ascer- 
tain the  damages  done  and  the  benefits  accruing  by  reason  of 
the  taking  of  the  land*'  in  question  and  a  day  fixed  for  their 
meeting  upon  the  premises  as  the  law  requires.     A  view  was 
held  upon   that  day  as  well  as  upon   subsequent    days  to 
which  the  hearing  was  duly  continued.      The  viewers  found 
that  a  portion   of  Mrs.   Padden's  lot  was  taken  by  the  city 
and.  awarded  her  $1410.     The  City  Solicitor  excepts  to  this 
awards  because  the  viewers  excluded  an  offer  made  by  him 
to  show  that  there  had  been  a  former  adjudication  of  the 
matter  in  dispute.      This  seems  a  most  curious  exception 
in  view  of  the  fact  that  the    viewers  were  appointed  at  his 
own  instance.    But  let  us  consider  it   in  its  full  length  and 
breadth,  so  as  to  see  what  it  in  any  event  amounts  to. 

On  April  3d,  1872  (P.  L.  1872  p.  762),  an  act  of  the  leg- 
islature  was  passed  "to  extend  certain  avenues  in  the  city 
of    Scranton/'  one   of  which   it   is  alleged  was    the  one  to 
which  the  present  proceedings  relate.      The  opening  of  these 
avenues  was  entrusted   to  a  Board   of  Commissioners  to  be 
appointed  by  the  Quarter  Sessions  of  Luzerne  county,  whose 
duty  it  was  to  view,  lay  out,  and  extend  them  from  Vine 
street  in  said  city  to  the  Philadelphia  and  Great  Be^id  turn- 
pike in  the  borough  of  Dunmore.     These  extensions  were 
to  be  opened  and  graded,  and  the  damages  assessed  and  paid 
as  provided  in  said  abt.      In  the  second  section  it  was  made 
"the  duty  of  said    Commissioners     ♦    ♦    ♦    ♦     after  being 
first  duly  sworn   or  afHrmed  to  perform  their  duties  under 
this  act  with  impartiality  and  fidelity,   to  regard  the  advan- 
tages and    disadvantages    caused  to  the  several    properties 
along  the  line  of,  fronting  on,  and  adjoining  said  avenues 
and  extensions  of  the  same,    *     *      *     * ;    and  they  shall 
assess  and  allow  to  all  persons  injured  thereby  such  damages 
as  they  shall   sustain  respectively  over  and  above  all  advant- 
ages and  shall  also  make  assessments  for  contribution  upon 
all   such  lots   and  properties   as  shall    be  benefited  by  the 
opening,  extension   and   grading  of    said  avenues  for  such 
sums  respectively  as  they  may  be  benefited  thereby  over  and 
above  all  disadvantages."        *♦«*♦* 
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^'SiiiCTiON  3.--^That  said  Commissioners  shall  make  report 
iii  writing  of  their  proceedings  to  said  court,  de^cribmg  the 
properties  or  lots  upon  which  assessments  have  been  made, 
specifically  stating  whether  for  contribution  or  for  damages, 
with  the  amounts  respectively ;  and. upon  confirmation  of  said 
report  the  same  shall  be  finai  and  conclusive  upon  all  parties, 
and  thereupon  the  Commissioners  of  the-  city  of  3cranton, 
and  the  Common  Council  6t  the  borpugn  of  Dunmore,  re- 
spectively shall  proceed  to  collect  the  assessments  made  and 
allowed  as  aforesaid  in  the  manner  hereinafter  provided." 

•^Section  '4.— That  it  shall  be  the  duty  «f  the  City  At- 
tomey  for  the  city  of  Scranton  and  the  clerk  of  the  common 
council  of  the  borough  of  Dunmore  to  demand  of  lot  or 
property  hc^dera^  within  their  respective  corporation  limits, 
ass^sed  Tor  contribution  as  aforesaid;  payment^  of  the  amount 
assessed;  and  in  case  pa3rmeQt  is  not  made  for  thirty  days 
after  demand  made,  or  in  case  of  a  iion*resident  holder  hav- 
ing no  agent  upon  whom  to  make  demand,  the/ said  assess- 
ments from  the  time  of  the.  confinpatioa  of  the  report  by 
said  court  of  Quarter  Sessions,  shall  be  a  lien  ou  the  respec- 
tive properties  and  lotii  assessed;  and  a  claim  therefqr  in 
favor  of  said  city  or  said  borough,  as  the  case  may  be,  shall 
be  filed  in  the  Common  Pleas  of  Luzerne  county  or  in  the 
Mayor's  court  of  said  city,  and  shall  \^  held  in  trust  and 
colIected.for  the  use  of  such  persons  in  whose  favor  d^miages 
have  been  assessed ;  which  claims  sd  filed  shall  continue  and 
have  the  effect  of  a  lien,  an4  be  recovered  by  scire  jacims  in 
the  same  manner  as  mechanics'  liens ^are  npw  recovered.** 

The  remaining  J  sections  of  the  att  relate  to  the  expenses 
of  opening  and  grading  sai^  avemies,  and  the  method  of 
assessing  and  collecting  the  same,  excepting  the  ninth  seC" 
tioa. which  has  in  the  latter  half  of  it  the  following  pro- 
vision « 

"  Section  9*— *  *  ♦  *  *  :  it  shair  alk>  be 
lawful  for  said  city  or  said  borough,  or  for  either,  to  fund 
the  whok  or  any  part  of  the  debt  created  'in  their  respective 
corporation  limits  by  the  improvements  authorized  by  this 
act,  and  issue  bonds  therefor,  heaving  six  per  centum  interest 
per  annum,  payable  at  such  time  or  times,  hot  exceeding  ten 
years,  ausaid  dty  or  saiid  borough,  or  either  of  them,  acting 
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separately  and  on  their  separate  account,  shall  direct ;  said 
bonds  to  be  paid  out  of  any  fund  created  by  this  act,  and  not 
otherwise.** 

It  appears,  that  in  pursuance  of  this  statute  commission- 
ers were  appointed  to  lay  out  and  extend  Washington  av- 
enue as  therein  provided  for,  who  entered  upon  the  duties  of 
their  appointment  and  made  report  of  their  proceedings  to 
the  court.  In  that  report  certain  persons  are  allowed  for  the 
damages  which  they  are  found  to  have  sustained,  and  others 
are  assessed  fpr  contribution  by  reason  of  benefits  received 
from  the  said  improvement.  The  commissioners  in  conclu- 
sion say,  "That  they  find  and  so  report  that  all  the  lots 
fronting  on  said  extension  of  Washington  avenue  except 
such  as  to  which  damages  are  assessed  as  herein  reported  are 
benefited  thereby,  that  the  advantage  to  such  lots  over  and 
above  all  disadvantages  is  assessed  by  your  commissioners  in 
a  schedule  annexed  to  and  made  a  part  of  this  report  as  also 
the  damages  assessed  to  lots  or  properties  for  disadvantages 
over  and  above  all  advantages." 

In  the  hearing  before  the  present  board  of  viewers  this 
report  was  offered  in  evidence  in  bar  of  any  damages  being 
now  awarded  to  Mrs.  Padden,  and  as  there  is  nothing  said 
therein  about  her  property,  the  City  Solicitor  further  pro- 
posed to  supplement  the  report  by  showing  outside  of  it  that 
the  commissioners  considered  the  advantages  and  disadvant- 
ages to  the  property  to  be  equal,  and  for  that  reason  made 
no  mention  of  it.  The  viewers  rejected  this  evidence,  and 
hence  the  present  exception  by  the  city.  The  contention 
of  the  City  Solicitor  is  that  Mrs.  Padden  is  precluded  from 
recovering  anything  in  these  proceedings,  because  the  damage 
to  her  property,  if  any,  was  inflicted  upon  her  at  the  time 
this  avenue  was  extended  and  opened,  and  should  have  been 
assessed  to  her  as  provided  in  the  statute  regulating  the 
same.  There  is  nothing  upon  this  record  to  sustain  that 
contention.  In  the  first  place  it  does  not  appear  that  Mrs. 
Padden's  property  is  situated  on  that  part  of  Washington 
avenue  which  was  extended  under  the  statute  so  as  to  be 
affected  by  the  opening  of  it ;  on  the  contrary,  the  position 
of  the  City  Solicitor  as  a  petitioner  on  behalf  of  the  city 
for  the  appointment  of  the  present  viewers  absolutely  mill- 
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tates  against  that   assumption.      This  petition   is  presented 
under  act  23  May,   1889.  art.    14,  (P.  L.  314),  which  in   sub- 
stance provides,  that   any  city  of   the  third-class   may  take 
private    property  for   any    purpose    authorized   by  said  act, 
among  which   we  find  (Art.  5,  Sect.  3,  CI.  8),  the  laying  out, 
opening,  widening,  straightening,  altering,  extending  or  im- 
proving of  streets  and  avenues,  and  in  case  compensation  for 
the    damages  done  therefrom    have  not  been  agreed  upon, 
the   court  of   Common   Pleas  of     the   proper  county,   upon 
petition   by  said  city,  or  by  any  person  interested,  shall  ap- 
point  three  disinterested  freeholders  to   view  and  ascertain 
the  damages    done  by  reason  of   such  taking.     These    and 
the  remaining  provisions  of  this  article  are   those  which  are 
usually  to  be  found  in    statutes  conferring   upon  municipal 
and  other  corporations  the  right  to  take  private  property  for 
public  use  under  the  power  of  eminent  domain.      The  juris- 
diction given  by  the  said  act  has  been  invoked  in  the  pres- 
ent  proceedings  by  the  City  of  Scranton,  through  her  duly 
constituted  legal  representative.     The  avowed  purpose  there- 
.  of  is  to  have  the  damages,  if  any,   done  to  Mrs.  Padden   by 
the  taking  of    a  portion,  of  her  lot   in   the  laying   out — the 
petition  says:    "  locating" — of    Washington   avenue,   one    of 
the  streets   of   said  city,  ascertained   by  due  course  of  law. 
In  order  that  this  court  should  have  jurisdiction  in  the  prem- 
ises, there  must    have   been  such  a  taking  on  the  part  of  the 
city,  or  some  equivalent  injury,  and  a  failure  to  agree  as  to 
the  compensation,  if  any,  to  be   made  therefor,  and  this  pro- 
ceeding having   been  instituted  by  the  city,  the  facts  upon 
which  such  jurisdiction  depends,  are  thereby  necessarily  and 
conclusively  admitted.      Had  the  petition  been  presented  by 
Mrs.   Padden  the    case  would    have   been   entirely  different. 
The  City  Solicitor  could  then  have  well  come  in  and  excepted 
to  the  jurisdiction   of  the  court,  on   the  ground  upon  which 
he  now  seeks  to  stand ;    and  if  it  were  shown  that  Mrs.  Pad- 
den's  property  was   on   the  line  of    the  extension   of  Wash- 
ington avenue,   and  was  taken  at  the  time  when  that  part  of 
it  was  opened,  it   might  have  been  consistently  urgued,  that 
the  commission  provided   by  the  statute  was  a  special  statu* 
tory  tribunal  established  to  assess  all  such  damages,  and  that 
there  or  nowhere  could  this  property  owner  have  her  claim 
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passed  '  upon  and  ascertained.  But  it  is  not  Mrs.  Padden 
but  the  City  of  Scranton  which  is  the  mover  in  this  matter ; 
she  is  merely  the  involuntary  subject  of  it,  according  to  the 
assertion  of  her  counsel  she  was  at  the  institution  of  these 
proceedings  in  the  full  possession  and  enjoyment  of  her  prop- 
erty, and  is  now  for  the  first  time  disturbed  therein  by  the 
city,  who  seek  to  take  a  portion  of  it  in  straightening  the 
lines  of  this  avenue,  and  opening  it  to  its  full  width  at  this 
point.  This  assertion  is  sustained  by  the  showing  on  the  map 
which  accompftnies  the  report  of  the  reviewers,  as  well  as  by 
the  statements  in  the  certificate  of  the  City  Clerk,  which  has 
been  attached  by  the  City  Solicitor  to  his  petition.  If  Mrs. 
Padden*s  poperty  had  already  b6en  appropriated  by  the  Com- 
missioner's for  the  purposes  of  this  avenue,  and  her  damages 
found  by  them  to  be  fully  off  set  by  her  benefit,  there  was  no 
occasion  for  the  present  board  of  reviewers,  and  in  fact  no 
place  for  them.  With  Mrs.  Padden's  rights  previously  passed 
upon,  and  her  property  condemned,  the  city  could  have 
taken  possession  without  a  new  condemnation,  or  new  pro- 
ceedings to  ascertain  the  damages.  The  proceedings  now 
before  the  .court  are  thus  entirely  inconsistent  with  anything 
but  a  present  appropriation  by  the  city,  and  fully  sustain  the 
assertion  to  that  effect  made  by  Mrs.  Padden 's  counsel. 
But  beyond  that  the  city  in  applying  for  viewers  must  be 
held  to  assert  the  facts  upon  which  alone  such  application 
could  be  based,  and  having  thus  invoked  the  jurisdiction  of 
the  court  can  not  now  controvert  the  facts  upon  which  that 
jurisdiction  depends.  The  decision  of  the  Supreme  Court 
In  Re:  Spring  street  (112  Pa.  258),  while  not  directly  in  point, 
may  well  be  referred  to  in  this  connection  to  show  how  far 
invoking  the  jurisdiction  of  a  court  may  work  an  estoppel 
of  this  character. 

If,  however,  it  be  possible  that  I  have  erred  in  the  views 
which  have  been  so  far  expressed,  there  are  abundant  other 
grounds  for  sustaining  the  action  of  the  viewers.  It  is  not 
pretended  that  the  Commissioners  actually  reported  upon 
the  damages  of  Mrs.  Padden,  but  it  is  proposed  to  show  by 
evidence  outside  of  their  report,  that  they  considered  the  ad- 
vantages and  disadvantages  to  this  property  exactly  equal, 
and   therefore  m^de  no  mention  of  it.'     We  can  not  wander 
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from  the  record  in  this  fashion.  It  was  made  the  duty  of 
the  Commissioners,  not  only  to  ascertain  the  damages  and 
benefits  to  the  respective  properties  affected  by  the  opening 
of  the  avenue,  but  also  to  make  report  to  the  court  in  writ- 
ing of  their  proceedings,  "describing," — to  quote  from  the 
statute — **  the  properties  or  lots  upon  which  assessments  have 
been  made,  specifically  stating  whether  for  contribution  or 
for  damages  with  the  amounts  respectively;  and  upon  con- 
firmation of  said  report  the  same  shall  be  final  and  conclu- 
sive upon  all  parties."  The  report  of  the  Commissioners  is 
thus  made  the  record  of  their  proceedings,  and  by  it  alone 
must  we  be  guided ;  we  can  not  supplement  it  by  an3rthing 
Irom  without ;  what  is  not  there  found  is  as  though  it  did 
not  exist.  It  was  thus  already  incompetent  to  show  outside 
the  record  that  Mrs.  Padden's  claim  had  been  passed  upon 
by.  the  Commissioners,  and  standing  by  itself  the  record  es- 
tablishes nothing  of  the  kind.  The  viewers  .committed  no 
error  in  rejecting  the  whole  of  this  evidence. 

But  it  may  be   urged  that  it  was  Mrs.  Padden's  duty  to 
have  submitted  her  claim  to  the  tribunal  appointed  by  the 
statute  to  dispose  of  it,  and  that  the   failure  to  secure  an 
allowance  is  as  effective  a  disposition  of  it,  as  would  be  an 
express  adverse  adjudication,  assuming  the  fundamental  fact 
which — it  might  be    well  to   remember^ — is    nowhere  to   be  ' 
found  upon  the  record,  that  Mrs.  Padden*s  property  was  ap- 
propriated at  the  time  this  avenue  was  opened  by  the  com- 
mission, there  might,  if  the  city  were  in  position  to  urge  it, 
appear  at  first  and  to  be  some  force  in  this  argument.    The 
decision  in    Township  of  Salsburg  vs.  Wagner  (25  W.  N.  C. 
476)  seems  to  lend   some   countenance  to  it.      It  was  there 
held  that   one  who  had  sustained  damages  by  the  opening 
of.  a  toy^nship  road  must  have  them  assessed  in  accordance 
with   the  statute  by  the  viewers  appointed   to  lay  out  the 
-road,  and  that  if  such  land  owner  did  not  know  of  the  view, 
until  the  proceedings  had  been  confirmed  he  should   have 
applied-  to  the  court  to  open  the  decree  and  permit  him  to 
be  heard.     Failing  to  do  this  he  is  concluded  by  their  report 
and  the  decree  thereon.     But  this  decision  was  made  under 
a  special  law  applicable  to  Lehigh  county  whereby  notice  of 
a  view  is  to  be  given, by  posting  advertisements  in  the  vi- 
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cinity  of  the  contemplated   route  of  the  road,  (Act  24,  Feb.  • 
i8fo,  P.  L.  76)^  and  the  report  of  the  viewers  showed  that    . 
this  public  notice  had  been  given.     This  was  sufficient  to 
bind  all  parties  until  the  contrary  had  been   shown.     It  was 
as  effective  for  that  purpose  as  the  personal  notice  required 
by  the  general  road  law  of  1836  (Road  in  Sterritt  Twp.  114, 
Pa.,  627.)      In  the  present  case,  however,  there  is  nothing  • 
to  show  that  Mrs.  Padden   had  had  any  notice  whatever,  ei- 
ther actual  or  constructive  of    the  proceedings    before  the 
Commissioners.     No  provision  is,  indeed,  made  in  the  statute 
under  consideration  as  to  how  notice  of  the  proceedings  of 
the  Commission "^rs  is  to  be  brought  home  to  parties  inter- 
ested, anJ  Kji  tiiis,  I  shall  have  something  to  say  further  on. 
But  clearly  if  Mrs.  Padden  was  to  be  bound  by  their  action 
she  was  entitled  to  notice  of  some  kind.     She  could  not  have 
her  land  appropriated,  and  her  damages  passed  upon,  without 
some    kiiown   opportunity  when   and  where    she  could    be 
heard.     In  York  Borough  vsi  Welsh  (117  Pa.  174)  land,  against 
which  St  widow  held  a  recognizance  to  secure  her  dower,  was 
taken  by  the  borough  for  a  street.     Viewers  were  appointed 
to  make  assessments   for  damages  and  contributions  under 
the  Act  6i    22d    April,  1856,  and   awarded  damages  to  the 
owner  of  the  fee.      It  was  held  that  the  widow  was  not  af- 
fected    by  these   proceedings    having  no    notice  of    them. 
"She  was  not  made  a  party,"  says   Mr.  Justice  Green,  "nor  in 
any  manner  notified   of  the  taking  of  the  land  by  the  bor- 
ough;    Of  course  she   had  no  day  in  court  and  no  opportun- 
ity to  assert  her  rights  or  protect  her  interests.      In  such  cir- 
cumstances she  could  not  possibly  be  divested. of  her  estate 
in  the  land  or  of  the  least  fragment  of  her  interests  by  pro- 
ceedings which  as  to  her  were  purely  ex  parta."     If  there  is 
any  apparent  conflict  between  this  decision  and  that  in  Sals- 
burg  Township  vs.  Wagner ^  supra^  it  is  readily  dispelled  when 
we  consider,  as  already  pointed   out,  that    there    was  con- 
structive  notice  in  the  case  first  cit^d  which  was  the  equiv- 
alent of  actual  notice.      But  without  notice  of  one  kind  or 
the  other  it  is  idle  for  the  city  to  urge  the   conclusiveness  of 
the  former  proceedings  upon  Mrs.  Pad  den's  claim.     The  only 
escape  from   this   is  to  hold  that  she  was  bound  to  take  no- 
tice of  them  whether  or  no,  and  that  even  without  notice  she 
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has  no  remedy  outside  of  them,  an  extremity  to  which  -t 
decline  to  go. 

There  is  no   occasion  tor  carrying  this  discussion  further, 

•or  seeking  for  anything  more  with  which  to  meet  the  argu- 

•  ment  of  the  City  Solicitor.     But  the  whole  foundation  of  the 

'Case  for  the   city  is  so  unstable,  that  I  am  -tempted  to  point 

lOut  Its  even  further  infirmities.     The  city  holds  her  exception 

to  the   report  of  the  present  board    of   viewers    upon   the 

former  proceedings  under  the   statute.      But  that  statute  is 

so  plainly  unconstitutional  that  those  proceedings  can  not  in 

any  case  have  any  validity. 

The  act  in  question  was  passed  before  the  present  con- 
stitution, and  must  be  of  course  judged  by  the  constitutional 
provisions  in  force  at  the  time.  The  second  amendment 
of  1864,  provided  that  "no  bill  shall  be  passed  by  the  Legis- 
lature containing  more  than  one  subject  which  shall  be  clear- 
ly cxprcsseil  in  the  title*,  except  appropriation  bills."  This 
identical  provision,  with  a  simple  rearrangement  of  the 
order  of  the  words,  appears  in  Article  III,  Section  3,  of  the 
constitution  now  in  force,  so  that  decisions  under  either  con- 
stitution equally  declare  the  force  of  it.  While  it  is  not 
necessary  ttiat  the  title  of  an  act  should  be  a  complete  in- 
dex of  its  contents,  (Cd?///*///  vs.  Gr/tn,  $S  Pa.  226.)  still  it 
should  fairly  give  notice  of  the  subject  of  the  act,  so  as  to 
reasonably  lead  to  an  inquiry  into  the  body  of  it.  The  title 
must  carry  general  notice  of  the  purposes,  and  the  parties, 
to  be  affected  by  it.  In  the  case  of  the  Road  in  Phcentx- 
ville  (109  Pa.  44),  an  act  came  under  the  consideration  of 
the  Supreme  Court,  which  was  entitled,  "An  act  relating  to 
boroughs  in  the  county  of  Chester,"  and  which  was  passed 
March  18,  1868.  The  effect  of  this  statute  was  to  repeal  the 
provisions  of  the  general  borough  law  of  1851  as  to  the 
payment  of  damages  for  the  opening  of  streets  in  the  bor- 
oughs of  Chester  county,  and  to  put  such  damages  upon 
the  county.  It  was  held  to  offend  against  this  provision  of 
the  constitution,  and  to  be  void.  "The  subject  of  legisla- 
tion," says  Mr.  Justice  Sterrett,  "is  not  so  clearly  expressed 
in  the  title  as  to  give  any  notice  of  the  legislative  purpose. 
That  purpose  as  we  have  seen  was  to  transfer  the  burden  of 
street  damages  in  the  several  boroughs  of  the  county  from 
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the  benefited  property  owners  therein,  and  impose  th^  san\e 
on  the  taxpayers  of   the   county  at   large.      No  one  reading 
the  title  of   the  act,  would' for  a  moment   suppose  that  such 
was  the   legislative  intention.      On  the  contrary,  he   would 
without   hesitation  conclude  that  the   operation  of  the   act 
was  restricted  to   boroughs,   and  that  no   property  owner   in 
the   county  outside  the  boroughs  would  be  affected  thereby. 
The  title   not   only   fails. to  give   notice   of    the  legislative 
purpose,   but  is  actually  misleading.      The  intention  of  the 
amendment  of    1864   was   to  require  that  the  real  purpose,  of 
a  bill  should  not  be  disguised  or  covered  by  language  calculat- 
ed to  mislead."     The  act  with  which  we  have  to  deal  is  entitled 
**An  Act  to  extend  certain  avenues  in  the  City  of  Scranton.*' 
(P.  L.  1872,  p.  762).     But  the  body  of  the  act  is  not  confined 
to  avenues  within  the  city,  it  provides  for  their  extension  from 
Vine  street  in  the  said  city  to  the  Phila.  and  Great  Bend  Turn- 
pike in  the  Borough"  of  Dunmore.     And  as  a  necessary  conse- 
quence of  this  double  aspect  which  the  act  at  the  very  outstart 
is  made^o  assume,  it  is  filled  with  provisions,  relating  as  well 
to  property  owners  within  the  Borough  of  Dunmore  as  to  those 
within  the  City  of  Scranton,  and  conferring  powers  and  duties 
upon  city  and  borough  councils  respectively,  so  far  as  the  act 
attenr:pts  under  its  title  to  legislate  for  anything  affecting  the 
borough   of   Dunmore,   or  the  interests  of  property  owners 
therein  it  clearly  offends  against  the  organic  law,  as  it  stood 
at  the  time  of  its  passage,  and   as  it  now  stands.     This,  how- 
ever,- effectually  condemns  the  whole  statute.     If  indeed  the 
provisions  which  are  void  were  capable  of  being  separated  from 
the  rest  of  the  act,  these  might  be  thrown  out  and  the  remain- 
der of  it  preserved.     But  the  vice,  which  is  introduced  into  the 
bill,  runs  throughout  the  whole  of  it.     The  commissioners  arc 
to  lay  out  and  extend  these  avenues  from  one  terminus  to  the 
other.     They  have  no  warrant  for   stopping  short  of  that  full 
duty.     The  legislature   has  undertaken  to  fix  t(he  beginning 
and  the  end  of   these  extensions,  and   the  commissioners  can 
no  more  say  **we  will  carry  these  avenues  as  far  as  we  can  legi- 
timately and  then  stop,'*  any  more  than  viewers  could    disre- 
gard the  final  terminus  of  a  road  which  they  were  appointed  to 
lay  out.    This  throws  the  whole  work  of  the  commission  into 
radical  confusion.     The  only  fund   provided   for  the  payment 
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to  parties  whose  properties  are  taken  or  injured  by  the  opening 
of  these  avenues,  is  by  t&e  assessment  of  other  properties  for 
contribution  according  to  the  benefits  received.  But  if  those 
lots  upon  the  line  of  these  extensions  which  fall  within  the 
Borough  of  Dunmore  are  to  be  left  out  of  the  computation, 
there  is  know  knowing  to  what  results  this  will  lead.  Possibly 
the  only  properties  benefited,  are  the  ones  thus  cut  o£F.  This 
is  by  no. means  unlikely  to  be  the  case,  as  the  opening  up  of 
such  thoroughfares  tends  to  enhance  the  values  of  property 
thus  made  accessible  and  this  enhancement  is  relatively  greater 
the  further  you  get  from  the  built  up  portion  of  the  commun- 
ity.  But  more  than  this,  those  lot  owners  who  are  within  the 
City  of  Scranton  on  the  line  of  these  avenues  might  justly 
complain  that  a  burden  was  thus  put  upon  them  which  it  was 
not  in  the  contemplation  of  the  legislature  that  they  should 
sustain.  If  a  readjustment  of  the  damages  and  benefits  as  well 
as  of  the  actual  expense  of  opening  and  grading  these  high- 
ways could  be  made,  leaving  out  the  parts  which  fall  within 
the  Borough  of  Dunmore,  we  can  well  see  how  not  only  a 
different,  but  a  greater  liability  would  have  to  be  sustained  by 
the  properties  remaining  which  were  subject  to  assessment. 
Separating  and  excluding  the  parts  of  this  statute  necessarily 
avoided  by  the  constitution,  and  what  is  left  is  so  entirely 
different  a  law  from  that  which  the  legislature  intended  to 
pass  that  none  of  it  can  stand.  The  whole  law  is  permeated 
with  this  vice,  and  all  of  its  provisions  must  fall. 

But  this,  although  more  than  enough,  is  not  all  that  can 
be  said  against  this  statue.  As  I  have  already  stated  there  is 
no  provision  in  it  for  notice  of  any  kind  to  the  parties  interest- 
ed of  proceedings  under  it.  This  is  a  fatal  omission.  I  do- 
not  lo  e  sight  of  the  fact  that  these  avenues  when  opened 
were  to  be  highways,  nor  do  I  overlook  the  case  of  McClena- 
han  vs.  Curwin,  (3  Y.  376,  6  Binn.  509,)  where  it  w^  decided 
that  a  turnpike  company  may  be  authorized  to  open  a  road 
through  private  property  without  making  compensation  to  the 
owner,  because  of  the  six  per  cent,  allowance  for  roads  in  the 
original  grants  from  the  proprietaries  and  from  the  common- 
wealth. But  notwithstanding  what  is  said  in  Workman  vs. 
Mifflin,  (30  Pa.  370)  this  doctrine  is  not  applicable  to  the  streets 
and  avenues  of  a  city,  nor  has  it  by  any  express  decision,  that 


LACKAWANNA  JVHJm.  S9i 

• 

t  know  of,  been  so.  held,  and  however  that  may  be»  it  was  not 
intended  by  this  statute  that  private  property  should  be  taken 
without  compensation.  That,  at  least,  cannot  be  imputed  to 
it.  It  is  in  the  means  adopted  to  provide  such  compensation 
that  the  law  makers  have  failed.  They  recognize  the  right  of 
parties  whose  property  has  been  damaged  to  receive  compen- 
sation therefore,  and  yet  they  have  undertaken  to  have  the 
kjuestion  of  such  damage  and  the  amount  of  such  compensation 
adjudicated  under  this  statute  without  notice  of  any  kind. 
This  they  could  not  constitutionally  do.  It  amounted  to  a 
deprivation  of  property  without  due  process  of  law,  prohibited 
alike  by  the  constitution  of  this  commonwealth,  and  the  14th 
amendment  to  the  federal  constitution.  {Fettier  vs»  Wilt,  46 
Pa.  460 ;  Crui^  vs.  Kline,  65  Pa.  399 ;  Chicago  &  St.  Paul  R.  R. 
vs.  Minnesota,  10  U.  S.  Sup.  Ct.  Rep.  462.)  But  more  than 
this  without  a  provision  for  notice,  the  asssessments  for  con- 
tribution against  properties  alleged  to  be  benefited  must  en- 
tirely fail.  Upon  no  consideration  could  these  be  maintained 
and  as  they  constitute  the  only  fund  provided  to  compensate 
properties  which  were  damaged,  there  is  a  failure  of  the  whole 
scheme.  The  statute  indeed  recognizes  the  right  to  compen- 
sation, but  in  the  method  adopted  for  its  ascertainment,  and 
the  mea.ns  provided  for  securing  its  payment  it  is  radically  and 
fatally  defective. 

It  follows  from  all  that  has  been  thus  said  that  the  exception 
of   the  city  to  the  report  of  the  viewers  cannot  be  sustained. 

Exception  overruled  and  report  confirmed. 


City  of  Scranton  vs.  Scranton  Electric  Light  &  Heat 

Company. 

{Common  Pleas  af  Lackawanna  County,  August  2$,  iS^o^ 

CASE  stated — PRIVATE  AND  PUBLIC  CORPORATIONS. 

Where  a  oorporation  itandt  before  the  law  engaged  in  biieine«  of  public 
Interest,  ita  capital  may  be  taxed,  but  not  the  propertj  covered  by  it,  when 
that  property  Is  eHential  to  carry  out  its  public  corporate  purpoeMi 

The  right  of  emineat  domain  can  be  constitatioDally  oonfsrred  only  upon 
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corporations  when  their  corporate  purposes  are  such  .that  the  prirate  property 
which  they  take  will  be  devoted  to  a  public  use. 

A  company  engaged  in  the  generating  and  supplying  of  electricity  for 
public  iUumination  may  l^;ally  maintain  that  it  is  ministering  to  the  public 
needs,  and  therefore  exempt  from  local  taxation  on  all  property  neoeesuy  to 
carry  oat  its  purpoeee  of  incorporation. 

The  following  facts  are  hereby  agreed  upon  as  a  case 
stated,  to  have  the  same  force  and  effect  as  though  plaintiff 
had  brought  suit  in  assumpsit  for  City  taxes  and  the  case  had 
been  regularly  at  issue  and  the  facts  hereinafter  stated  had 
been  found  as  a  special  verdict  by  a  jury: 

1.  The  City  of  Scranton  is  a  city  of  the  third  class. 

2.  The  Scranton  Electric  Light  &  Heat  Company  is  a 
corporation  of  the  State  of  Pennsylvania,  incorporated  under 
an  Act  of  Assembly  approved  the  29th  day  of  April,  1874,  en- 
titled "An  Act  to  provide  for  the  incorporation  and  regulation 
of  certain  corporations"  and  the  supplement  thereto,  approved 
the  2d  day  of  June,  A.  D.  1887,  which  said  Acts  of  Assembly 
are  made  part  of  this  case  stated,  as  fully  as  if  herein  set  forth. 
The  charter  of  the  defendant  company  provides  as  follows : 
''Said  corporation  is  formed  for  the  purpose  of  manufacturing 
electricity;  to  supply  the  same  through  appropriate  conduct- 
ors in  the  City  of  Scranton,  Pennsylvania,  for  lighting,  heating 
and  power,  and  supplying  consumers  with  necessary  appliances 
to  utilize  the  same.  Said  corporation,  since  its  ^organization 
to  the  present  day,  has  been  engaged  in  the  supplying  of  heat 
and  light  by  electricity  to  the  public  in  the  City  of  Scranton. 

3.  In  the  year  1888  the  said  The  Scranton  Electric  Light 
&  Heat  Company  was  assessed  with  two  lots  of  land  in  Block 
15  of  the  City  of  Scranton,  said  lots  being  assessed  $2,500.00, 
and  the  improvements  thereon  were  also  assessed  $15,000.00. 
That  in  the  year  1889  the  said  The  Scranton  Electric  Light  & 
Heat  Company  was  also  assessed  with  said  two  lots  in  Block 
15,  the  lots  for  $1,000.00  and  the  improvements  thereon  for 
$15,000.00.  That  in  the  year  1888  the  tax  levied  upon  said 
assessment  against  said  company  was  as  follows : 

City  and  city  special  taxes  for  the  year  1888,  $I57*50 

Penalty  on  city  and  city  special  taxes  for  the  year  1888,  7.88 

Said  taxes  amounting  for  said  year  of  1888  to  $165.38 
That  for  the  year  1889  taxes  were  levied  upon  said  assess- 
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ittent,  assessed  as  aforesaid,  against  said  defendant  company^ 
as  follows  2 

City  and  city  special  taxes  for  1889,  -  -        $192.00 

Penalty  on  city  and  city  special  Taxes  for  1889,  19.20 


Being  a  total  taxation  upon  said  property  for  said 
year  of        ------  $211.20 

4.  The  lots  assessed  as  aforesaid  are  covered  by  the 
buildings,  plant,  fixtures,  engines,  dynamos  and  other  appar- 
atus of  the  said  company  for  generating  and  supplying  elec* 
tricity  for  the  purpose  of  lights.  These  lots  constitute  the 
first  items  of  the  assessment  and  the  buildings,  fixtures, 
machinery,  etc.,  constitute  the  second  items.  The  property 
aforesaid  is  all  essential  and  necessary  for  the  charter  purposes 
of  the  company  in  supplying  light  and  heat  to  the  citizens  and 
property  owners  of  the  City  of  Scranton,  and  said  property 
constitutes  a  part  of  and  is  covered  by  the  capital  stock  of  the 
said  defendant  company. 

5.  That  the  said  defendant  company  pays  regularly  a 
State  tax  upon  its  capital  stock,  to  the  Commonwealth  of 
Pennsylvania  in  pursuance  of  the  laws  thereof  taxing  the 
capital  stock  of  certain  corporations,  and  the  said  company 
paid  its  State  tax  to  the  Treasurer  of  the  Commonwealth  in 
pursuance  of  law  for  the  years  i8i>8  and  1889. 

6.  If  the  Court  be  of  the  opinion  that  the  said  property 
is  taxable  for  city  purposes,  and  that  said  tax  is  legal,  then 
judgment  to  be  entered  for  plaintiff  for  the  sum  of  $376.58, 
but  if  the  Court  shall  be  of  the  opinion  that  said  company  is 
not  liable  for  the  payment  of  said  taxes  and  that  said  tax  so 
levied  as  aforesaid  is  illegal,  then  judgment  be  entered  in  favor 
of  the  defendant,  either  party  to  be  entitled  to  a  writ  of  error. 

/,  N.  Burns,  for  plaintiff. 
Willard  &  Warren,  for  defendant. 

Archbald,  p.  J.  The  defendant  company  claims  exemp. 
tion  from  local  taxation  for  the  property  named  in  the  case 
stated,  because  such  property  is  essential  to  it  in  carrying  out 
the  public  purposes  for  which  it  was  incorporated,  and  is  cov- 
ered by  its  capital  on  which  it  already  pays  a  tax  to  the  state. 
The  latter  fact  is  only  material  as  it  shows  the  property  is  not 
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withdrawn  from  all  taxation.  The  real  question  ^raised  is 
whether  th&  defendant  stands  before  the  law  as  a  corpora- 
tion engaged  in  a  business  of  public  interest.  If  it  does,  then 
under  the  decisions  the  property  which  is  necessary  to  carry 
out  its  corporate  purposes  is  not  regarded  as  possessing 
the  ordinary  features  of  land,  buildings,  machinery,  etc.,  in 
which  form  it  would  fall  directly  within  the  statutes  auth- 
orizing taxes  to  be  levied  on  these  several  species  of  property, 
but  as  being  transmuted  by  the  public  purposes  to  which  it 
is  devoted  under  the  charter,  rights  and  duties  of  the  cor- 
poration and  therefore  only  subject  to  such  tax  as  may  be 
directly  imposed  upon  the  capital  stock  of  the  company  of 
which  it  Jorn^s  a  part.  {Lehigh  Coal  Co.  vs.  Northampton  Co.^ 
8  W.  &  S.  334.)  That  is  to  say,  the  capital  of  such  corpora 
tion  may  be  taxed  but  not  the  property  covered  by  it,  where 
that  property  is  essential  to  carry  out  public  corporate  pur- 
poses. This  finds  familiar  examples  in  the  railroad  tracks, 
depots,  rnachine  shops,  engines,  etc.,  of  a  railroad  company  ; 
the  canal,  locks  and  gate  keepers*  houses  of  a  canal ;  the  road- 
bed ^nd  gate  houses  of  a  turnpike,  or  the  steamers,  wharves 
and  warehouses  of  a  steam,$hip  company.  But  how  shall  we 
define  what  is  to  constitute  a  corporation  of  this  character? 
The  difficulty  of  doing  so  is  recognized  in  the  City  of  Pitts- 
burg's appeal  (123  Pa.  374),  much  more  so  may  it  be  confessed 
here. 

It  is  not  strictly  accurate  to  speak  of  corporations  such 
as  those  which  have,  been, enumerated  as  public  corporations. 
Public  corporations  are  those  which  are  invested  with  some 
function  of  government,  such  as  cities,  boroughs  and  the 
like.  (Angel  and  Am.  Corp.  §§  14  and  31 ;  i  Morawtzon  Corp. 
§3;  I  Waterman  Corp:  §§  16-17;  i  Dill.  Mun.  Corpi  §  22.) 
The  mere  fact  that  the  public  derives  some  benefit  from  the 
existence  of  a  certain  corporation  does  not  neceissarily  make 
it  other  than  private.  Public  benefit  is  the  supposed  consi- 
deration for  the  grant  of  all  corporate  privileges.  (Ang.  and 
Am.  Corp.  §  13,  N.)  "With  respect  to  acts  of  incorporation," 
says  Roane,  J.,  in  Currie  vs.  Mut,  Ins.  Soc.  (4  Han.  and  Munf. 
346),  "they  ought  never  to  be  passed,  but  in  consideration  of 
services  to  be  rendered  to  the  public."  Incidental  public 
benefit  is  not  the  guide  therefore.      It  is  only  those  corpora- 
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tions  which  owe  a  well  recognized  duty  to  the  public  and 
which  hold  their  property  and  exercise  their  franchise  in  sub- 
jection to  that  duty,  that  fall  within  the  class  now  under  con- 
sideration.   The  distinction  relied  upon  is  well  pointed  out  by 
Baldwin,  J.,  in  Bohapart  vs.  R.  R,  Co,  (i  Bald.  223).     "General- 
ly speaking/*  says  he,  "public  corporations  are  towns,  cities, 
counties,  parishes,  existing  for  public  purposes;  private  cor- 
porations are  for  banks,  insurance,  roads,  canals,  bridges,  etc., 
where  the  stock  is  owned  by  individuals,  but  their  use  may 
be  public.     A  road  or  canal  constructed   by  the   public  or  a 
corporation  is  a  public  highway  for  the  public  benefit,  if  the 
public  have  the  right  of  passage  thereon  by  paying  a  reason- 
able, stipulated,  uniform  toll ;  its  exaction  does  not  make  its 
use  private.     If  the  public  can  pass  and  re-pass  and  enjoy  its 
benefits  by  right,  it  matters  not  whether  the  toll  is  due  to  the 
public  or  a    private   corporation ;     the    true   contention   is 
whether  the  objects,  uses  and  purposes  of  the  corporation  are 
for  public  convenience  or  private  emolument,  and  whether  the 
public   can  participate   in   them  by  right,  or  only  by  permis- 
sion.'*    In  the  former  case,  and  there  only,  can  it  be  claimed 
that  the  property  of  the  corporation  is  affected  with  a  public 
use.      By  this  is  meant   a  permissible   use  by  the  public. 
(Lewis  on  Eminent  Domain  §  165.)      The   possession  of  the 
right  of  eminent  domain  may  be  the  usual  concomitant  of 
such  corporations,  but  hardly  a  distinguishing  feature  of  them. 
Even  individuals  may  be  engaged  in  a  public  business.     In 
Munn»  vs.  Illinois  (94  N.  S.   113)  a  grain  elevator  was   held  to 
be  such  a  necessary  instrumentality  of  commerce,  that  the  rates 
for  the  storage  of  grain  could  be  regulated  by  law,  and  this  doc- 
trine was   then  applied  although  the  parties  engaged  in  run- 
ning the  elevator  were  private  individuals,  and  not  possessed 
of  course  of  the  right  of  eminent  domain.     In  the  same  man- 
ner individuals  with  no  corporate  or  sovereign  powers,  having 
public   ferries,  hackney   coaches,  bakeries,  mills,  inns  or  pub- 
lic wharves,  arc  regarded  as  engaged  in  a  public  business  and 
therefore  subject  to  legislative  control  therein.      The  right  of 
eminent  domain  can,  no  doubt,  only  be  constitutionally  con- 
ferred upon  corporations  when  their  corporate  purposes  are 
such  that  the  private  property  which  they  take  will  be  devot- 
ed to  a  public  use.   (Cooley  Const.  Lim.,  No.  530,  3d  edition.) 
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If  given  to  one  which  is  organized  for  itrictly  private,  purpose 
it  would  be  unauthorized  -and  could  not  be  sustained.     The 
character  of  the  corporation  therefore  determines  its  right  to 
be  invested  with  this  power.      We  must  be  careful  not  to 
reverse  this  in  our  minds,  and  say  that  the  possession  of  the 
power  indicates  the  corporate  character.     The  act  of  the  legis- 
lature in  conferring  the  power  is  no  doubt  to  be  given  its  due 
weight.     It  amounts  to  a  legislative  declaration,  that  the  pur- 
poses of  the  corporation  are  understood  to  be  of  a  public  na- 
ture.   This  can  not  in  the  face  of  the  constitutional  guarantees 
be  conclusive  of  the  question;  the  character. and  purposes  of 
the  corporation  must  still  be  regarded  as  controlling  the  right  to 
possess  the  power ;  but  if  the  matter  is  in  doubt  and  more  espec- 
ially if  the  possession  of  the  right  of  eminent  domain  is  nec- 
essary in  order  to  reasonably  carry  out  the   purposes  of  .the 
corporation,  the  fact  that  it  has  been  conferred  may  well  be 
considered  as  decisive.     So  far  we  may  safely  go.      In  accept, 
ing  such  high  and  sovereign  privileges  the  corporators  must  be 
regarded  as  binding  themselves  to  the   corresponding  duty. 
Private  gain  may  be  the  immediate  inducement  for  the  enter, 
prise,  but  it  must  still  be  carried  on  subject  to  the  incumbent 
public  duty.    That  duty  may  not  at  first  appear,  but  it.  will 
be  implied  and  when  occasion  arises  be  asserted  and  enforced. 
This  somewhat  extended  discussion  cannot  be  regarded  as 
out  of  place  in  the  present  case.     The  decisions  of  the  Supreme 
Court  upon  the  question  involved  do  indeed  seem  to  go  the 
full  length  contended  for  them  by  the  defendant's  counsely  and 
it  might  have  been  sufficient  simply  to  cite  and  rely  upo.n 
them.     But  the  producing  and  supplying  of  electric  light  to 
the  public  possesses  so  many  features  .of  a  purely  private 
enterprise,  that  we  may  well  stop  to  consider  as  we  have  the 
underlying  reason  for  the  exemption  which  is  asserted  to  9ee 
whether  it  can  be  asserted  consistently.    The  ca^se  may  be  on 
the  verge  but  I  am  of  the  opinion,  that,  upon  reason  as  well  9ls 
authority  the  exemption  must  be  sustained.     In  West  Chester 
Gas  Co.  vs.  County  of  Chester  (30  Pa.  232)  the  works  of  a  gas 
company  were  held  not  to  be  taxable,  and  the  same  thipg  wfis 
again  decided  in  Coat esville  Gas  Co,  v^.  County  of  Chester,  {gj 
Pa.  476)  and  in  Northampton  Co.ys.  Eastern  Gas  Co.,  (i  Chest. 
Co.  Rep.  157).    In  City  of  Pittsburg's  Appeal  {123  Pa.  374)  the 
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doctrine  under  discussion  was  applied  to  the  gas  pipes  of  a 
company  incorporated  to  supply  natural  gas  to  consumers  in 
that  city,  it  having.been  previously  held  in  Johnston's  Appeal 
(S  Curt.  Rep.  564)  that  the  transportation  and  supplying  of 
natural  gas  for  public  consumption  was  a  public  use,  and  sus- 
tained the  right  of  eminent  domain  conferred  upon  companiei 
organkted  for  that  purpose.  In  Scranton  Gas  &  Water  Co.  vs. 
City  of  Scranton  in  this  court  (No.  491,  Oct.  T.,  1883,)  the-  reser- 
voir of  a  water  company  was  among  other  things  declared  to 
be  exempt.  It  is  but  in  line  with  all  these  to  hold  that  the 
works  of  the  present  defendant  company  are  equally  free  from 
the  local  taxation  attempted  to  be  imposed  upon  them,  if  the 
supplying  of  illuminating  gas  to  the  public  is  of  such  public 
and  general  importance  as  to  amount  to  a  public  use,  why  is 
not  also  the  generating  and  supplying  of  electricity?  For 
public  illumination  the  one  has  almost  entirely  supplanted  the 
other,  and  in  private  it  has  become  of  nearly  equal  importance. 
Light  by  means  o*f  electricity  has  thus  become  a  poblic  need. 
It  may  not  be  as  essential  to  the  community  as  water,  but  it  is 
certainly  as  prime  a  necessity  in  its  way  as  natural  gas  is  to 
those  portions  of  the  land  where  that  has  been  mtroduced. 
Those  who  are  engaged  in  generating' and  supplying  this  subtle 
fluid  to  the  public  are  therefore  entitled  to  maintain  that  they  are 
ministering  to  the  public  needs.  And  whereas  here  they  have 
been  incorporated  under  the  statutes  and  been  invested  with  the 
power  of  eminent  domain,  which  is  essential  also  to  the  carrying 
out  oi  the  purposes  of  such  incorporation,  we  are  warranted  in 
concluding  that  they  hold  their  property  and  franchise  affected 
with  a  public  use.  The  enterprise  is  not  purely  private ;  a  public 
duty  has  been  assumed,  and  there  are  resultant  public  rights 
which  if  occasion  arose  could  be  asserted  and  enforced.  The 
property  which  is  engaged  in  and  essential  to  the  carry- 
ing out  of  these  corporate  purpose  therefore  loses  its  physic- 
ial  identity  in  the  public  enterprise  in  which  it  is  engaged 
and  is  no  longer  directly  taxable  under  existing  statutes. 

From  this  we  conclude,  that  judgment  must  be  rendered 
on  the  case  which  has  been  stated  for  the  defendant. 
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Dean,  Trustee,  vs.  Russell.    . 

{Common  PUcts  of  Lackawanna  County,  January  j^  iSSf.) 

CASE   STATED — CONVEYANCE  BY  TRUSTEES. 

A  tnuteo  who  aoqufTM  title  to  land  at  the  request  of  eettuit  que  truatetU  oai^ 
Dot  treat  looh  laud  AS  personalty.    He  is  aooonntable  to  themfbr  the  land  itnlf' 
and  not  for  the  prooeeds  from  the  sale  of  it. 

In  suoh  a  oaee  the  nsua)  tmstee'ft  deed  does  not  oonvaj  a  good  marchantkbla 
tiUa. 

A  title  Is  anmarkMtahle  which  unites  or  expeeos  1^  party  holding  it  to 
llticatioiL 

And  now  22  September,  i886,  it  is  hereby  agreed  by  ^nd 
between  the  parties  to  the  above  suit  that  the  following  case^ 
be  stated  for  the  opinion  of  the  court  in  the  nature  of  a  spec- 
ial verdict : 

1.  Prior  to  13  January,  1880,  Isaac  Dean  was  the  owner 
in  fee  simple  of  the  land  herein  nientioned  by  a  good,  inde- 
feasable  title. 

2.  On  the  25th  day  of  October,  i879,*said  Isaac  Dean 
confessed  a  judgment  to  Thomas  Livcy,  in  trust,  to  secure  the 
indebtedness  of  said.  Isaac  Dean,  to  the  children  of  his  wife, 
P.  S.  Dean,  deceased,  said  judgment  being  entered  to  No. 
144,  January  Term,  1880,  Common  Pleas  of  Lackawanna 
county.  , 

3.  The  said  Thomas  Livey,  trustee,  caused  an  execution 
to  be  issued  on  said  judgment  and  on  13th  January,  1880,  the 
sheriff  of  Lackawanna  county  sold,  inter  alia,  the  land  herein 
mentioned  to  Thomas  Livey,  trustee,  who  bid  in  the  pro- 
perty to  save  the  debt  for  which  said  judgment  was  given  and 
the  bid  being  paid  by  a  receipt  to  apply  on  said  judgment,  . 
and  the  sheriff's  deed  being  duly  acknowledged  in  open  court. 

4.  The  said  Thomas  Livey,  trustee,  at  the  request  of  the 
eestuis  que  trustent,  the  children  of  P.  S.  Dean,  deceased,  by 
deed. dated  10  March,  1885,  recorded  in  Lackawanna  county  in 
deed  book  No.  32,  page  183,  conveyed,  inter  alia,  the  land 
herein  mentioned  to  A.  D.  Dean,  trustee  for  the  children  of 
P.  S.  Dean,  deceased,  on  the  same  trusts  as  held  by  Thomas 
Livey. 

$.  On  *i  September,  1885,  A.  D.  Dean,  trustee,  entered 
into  articles  of  agreement  to  and  with  W.  D.  Russell,  the  de- 
fendant,  to.  convey  to  said  defendant,  his    heirs   and  as- 
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■ii^ns  Lot  No.  7,  in  Dean's  addition  to  the  City  of  Scranton. 
Being  parcel  of  said  land,  formerly  of  Isaac  Dean,  and  refer- 
red to  in  clauses  three  and  four  in  this  statennent  of  facts.  In 
said  articles  of  agreement  A.  D.  Dean,  trustee,  covenanted  to 
convey  on  receipt  of  the  purchase  money  named,  a  good  and 
merchantable  title  of  said  land  to  said  defendant. 

6.  On  I  September,  1886,  there  was  a  balance  due  on 
said  articles  of  agreement  of  $450.00  with  interest  from  i  Sep- 
tember, 1885,  at  which  time  the  balance  of  purchase  money 
was  to  be  paid  and  deed  delivered.  The  plaintiff  on  2  Sep- 
tember, 1886,  tendered  defendant  a  deed  of  the  above  menti- 
oned premises  containing  the  usual  covenants  of  an  executor's 
or  trustee's  deed,  thaf  the  grantor  has  not  committed  or  suf- 
fered to  be  committed  anything  whereby  the  premises  granted 
"are,  shall  or  may  be  impeached,  charged  or  incumbered  in 
title,  estate  or  otherwise  howsoever,"  and  demanded  of  defen- 
dant payment  of  the  balance  of  purchase  money  which  deed 
he  refused  to  accept  and  refused  to  make  said  payment,  de- 
manding that  the  deed  for  the  premises  should  be  executed 
by  all  the  cestuis  que  trustentj  for  whom  the  plaintiff  holds  sard 
land  in  trust,  joined  by  the  husbands  or  wives  of  such  as  are 
married. 

This  demand  of  defendant  was  objected  to  by  plaintiff  as 
unreasonable  and  not  in  compliance  with  the  contract,  the 
plaintiff  alleging  that  the  deed  tendered  gives  the  defendant 
a  good,  merchantable  title  to  the  lot. 

If  the  court  be  of  the  opinion  that  the  deed  tendered 
gives  the  defendant  a  good,  merchantable  title  to  the  lot  des- 
cribed then  judgment  to  be  entered  for  the  plaintiff  that  defen- 
dant shall  specifically  perform  his  contract  and  pay  to  plain- 
tiff the  sum  of  $450,  with  interest  from  i  September,  188$, 
and  costs,  if  not,  then  judgment  to  be  entered  for  defendant, 
with  costs.  Both  parties  reserve  the  right  to  sue  out  a  writ  of 
error. 

7.  That  the  children  of  P.  S.  Dean,  deceased,  six  in  num- 
ber, are  now  all  pf  age,  three  feme  coverts,  two  sons  married. 

A.  D.  Dean, 
Trustee  for  children  of  P.  S.  Dean,  deceased, 

W.  D.  Russell. 
Archbald,  Jl    The   defendant   is   entitled  to  a  good 
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marketable  title  to  the  land  wh«ch  the  plaintiff  has  contracted 
to  sell  him.  This  is  recognized  in  the  case  stated,  and  the 
question  submitted  is  whether  the  plaintiff  is  able  to  convey 
such  a  title. 

It  appears  from  the  facts  agreed  upon,  that  plaintiff  derives 
title  by  a  conveyance  from  Thomas  Livey,  who  had  bought 
the  land  in  question  upon  a  sheriff *s  sale  made  on  a  judgment 
wherein  he  stood  as  trustee  for  the  children  of  P.  S.  Dean,  de- 
ceased, and   who  had  bid    the   property  in   to  save   the  debt 
secured  by  such  judgment.     That  Mr.  Livey  could   treat  the 
land  as  personalty  in  his  hands  and  convey  a  good  title  to  it  to 
a  purchaser  would  seem  to  be  estabh'shed  by  the  authorities. 
(Fell's  Est.,  9  W.  N.  C.  382.    Johnson  vs.  Bliss,  w  Hid.  293, 
Bilgen  vs.  GerstUy,  43  Leg.  Int.  26.)     But  the  conveyance  to 
the  plaintiff,  Mr.  Dean,  is  not  by  way  of  purchase  from    Mr. 
Livey,  but,  according   to   the  fourth   paragraph  of  the  case 
stated  was  made  at   the  request  of  those  for  whom  Mr.  Livey 
stood  as  trustee  in  the  jud<jment  under  which  he  purchased. 
Conceding  that  the  land  remained  in  his  hands  as  personalty, 
there  can  be  no  doubt  that  as  to  the  proceeds  realized  from  the 
re-sale  of  it,  Mr.  Livey  was  accountable  to  his  ccstuis  que  trust- 
ent.     The  latter  might  have  accepted   the  land  from  him  by 
direct  conveyance  to  them  as  an  acquitance  from  such  account- 
ability, or  at  their  instance,  the  same  result  might  have  been 
brought  about  by  a  conveyance  to  a  third  person  in  their  in- 
terest.    This  was  what  was  done   in  the  present  case.     The 
land  was  conveyed  to   the  plaintiff  as  trustee  for  the  children 
of  P.  S.  Dean,  deceased.     He  is  not  entitled  to  treat  it  as  per- 
sonalty.     His   title  is  derived  through   the  election  of   the 
cestuis  que  trustent  of   Mr.  Livey  to  take  the  land,  and  relieve 
him  from  the  trust.     He  is  therefore  accountable  to  them  for 
the  land  itself,  and  not  for  the  proceeds  from  the  sale  of  it. 

The  case  may  also  be  ruled  upon  another  consideration. 
A  title  is  unmarketable  which  unites  or  exposes  the  party 
holding  it  to  litigation.  Though  in  the  opinion  of  the  court  it 
may  be  good,  yet  if  its  validity  depends  upon  some  facts  resting 
in  the  knowledge  of  some  party  or  writings  not  before  the  court, 
or  if  there  be  a  color  of  an  outstanding  title  which  may  prove 
substantial  though  there  is  not  enough  in  evidence  to  make  a 
chancellor  to  say  that  it  is  so,  a  purchaser  will  not  be  held  to 
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't^ke^it,and  encounter  the  hazard  of  litigation  with  an  adverse 
claimant.  {Spedkman  vs.  Farepaughy  44  Pa.  St.  37 1.)  In  the  re- 
cent  case  of  Murray  vs.  ElltSy  112  Pa.  St.  485,  it  was  held  that 
where  the  leg^al  title  to  land  is  outstanding  in  an  alleged  naked 
trustee,  without  this  be  gotten  in  the  title  is  not  market- 
able. It  is  there  said  by  Mr.  Justice  Gordon  (p.  493,)  "Let  tt 
be  admitted  that  the  equity  vested  in  Richardson  during  his 
lifetime.  Is  the  title  therefore  marketable  with  the  legal  es- 
tate outstanding  ?  What  careful  conveyancer  would  say  so? 
Jt  will  not  do  to  tell  the  man  who  has  money  to  loan,  or  who 
lis  about  to  purchase  that  this  imperfect  title  is  just  as  good  as 
a  perfect  one ;  that  the  heirs  are  mere  naked  trustees,  and  can 
be  compelled  to  convey  at  any  time  ;  for  the  inquiry  necessar- 
ily arises,  how  is  this  fact  to  be  settled  if  the  heirs  happen  to 
think  otherwise?"  In  the  present  case  the  exact  relation^  be- 
tween the  plaintiff  and  the  children  of  P.  S.  Dean,  deceased, 
are  defined  by  no  writing,  so  far  as  appears.  The  only  facts 
which  we  have  are  the  purchase  by  Mr.  Livey  and  the  convey- 
ance by  him  to  Mr.  Dean  at  the  instance  of  these  cestuis  qui 
trustent  to  hold  upon  the  same  trusts.  How  the  title  came  to 
be  so  taken  is  not  disclosed,  but  it  is  just  upon  this  that  the 
title  of  the  plaintiff  necessarily  depends.  The  defendant  is 
affected  with  notice  of  the  fact  that  some  trust  relation  exists 
between  the  plaintiff  and  his  cestuis  que  trustent.  So  long  as 
that  is  indeterminate  and  undefined,  the  title  can  noi  by  any 
means  be  said  to  be  free  from  doubt.  The  plaintiff  may  re- 
gard the  trust  in  one  light,  vesting  in  him  the  right  of  sale  and 
holding  him  only  accountable  for  the  proceeds.  But  those  for 
whom  he  stands  may  consider  it  far  otherwise  and  if  the  defen- 
dant is  compelled  to  accept  the  title  now  offered  he  may  sim- 
ply be  purchasing  a  law  suit. 

Judgment  is  therefore  directed  to  be  entered  for  the  de- 
fendant according  to  the  terms  of  the  case  stated. 


Robertson  vs.  Clark. 

{Common  Pleas  of  Lackawanna  County ,  August  2$,  18^0.) 

CERTIORARI— EXCEPTIONS  TO  RECORD. 
If  tiM  reoord  of  an  Aldamum  or  Jnttloe  of  the  Feeoe  sliow  that  plaintiff  ap- 
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peared  *t  the  tinM  fixed  in  the  loimDeoi  end  that  detemUnt  wm  Id  detentt  and 
Judgment  was  rendered  against  blm,  the  latter  cannot  obtain  relief  on  a  oertiorari 
because  of  the  record  not  showing  th^  hour  at  which  judgment  was  girsn. 

The  record  to  sustain  tf  judgnent  in  any  case  should  show  that  the  plaintiff 
appeared  at  the  time  fixed  in  the  summons  and  that  defendant  had  been  duly  aom- 
moned. 

It  should  also  show  that  Judfcment  was  rendered  at  that  time  after  hearing 
the  proofs  ond  allegations  of  the  plaintiff. 

McAskie,  KaySy  Bradbury^  for  plaintiff  in  error. 
Zimmerman^  for  defendant  in  error. 

Archbald,  p.  J.  Exception  is  taken  to  this  record,  that 
it  does  not  show  at  what  hour  judgment  was  rendered.  The 
entries  upon  this  subject  are  as  follows:  ''Now  April  5,  1890, 
at  2  o'clock  p.  m.  defendant  in  default.  Plaintiff  appears  and 
being  sworn  claims  of  defendant  33  41-100  dollars,  for  neces- 
saries of  life  such  as  groceries  and  provisions  sold  and  deliv- 
ered to  defendant  in  the  year  1889.  After  hearing  proof  and 
allegation  judgment  publicly  for  plaintiff  and  against  the  de- 
fendant for  thirty-three  dollariR  and  forty-one  cents  and  costs  of 
suit  and  interest  from  January  ist,  1890." 

The  record  in  any  case  to  sustain  a  judgment  by  default 
should  show  that  the  plaintiff  appeared  at  the  time  fixed  in 
the  summons,  that  the  d.efendant  having  been  duly  summoned 
was  then  in  default,  and  that  judgment  was  rendered  at  that 
time  after  hearing  the  proofs  and  allegations  of  the  plaintiff 
or  at  a  time. subsequent  thereto  to  which  the  case  was  duly 
adjourned.  There  is  no  especial  virtue  in  naming  the  hour  at 
which  judgment  was  rendered,  except  to  help  out  the  record 
in  some  of  these  particulars.  The  usual  authority  cited  for 
the  position  that  the  hour  at  which  judgment  was  entered 
must  be  given  is  the  case  of  Lindsay  vs.  Sweeny^  (6  Phila.  309) 
upon  which,  this  practice,  outside  of  Philadelphia  seems  to 
have  grown  up.  But  an  examination  of  that  case  as  well  as 
the  subsequent  case  of  Smith  vs.  Featherstone  (10  Phila.  306) 
will  show  that  the  only  purpose  of  this  requirement  is  as  I 
have  indicated  above.  The  same  views  which  are  now  ex- 
pressed will  be  found  substantially  asserted  in  Battin  vs.  Daly^ 
(i  Lack.  Jurist  56).  The  Luzerne  cases  throw  no  light  upon 
the  reason  or  origin  of  the  rule,  (Culver  vs.Behee^  12  Luz.  Leg. 
Reg.  50;  Keeley  vs.  Wentzel^  Ibid,  178;  Perrego  vs.  Nichols^  14 
Ibid.  445)  and  in  Allegheny  county  it  is  entirely  repudiated. 
(Kraus  vs.  Albert^  27  Pitts.  Leg.  Jour.  37),     In  Cope  vs.  Buck^ 
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(3  Lane.  Law  Rev.  353)  it  was  decided  by  Schuyler,  P.  J., 
ill  the  Common  Pleas  of  Northampton,  that  where  the  record 
showed  the  hour  of  the  plaintiff's  appearance,  and  a  judg- 
ment against  the  defendant  by  default,  it  nped  not  further 
show  at  what  hour  judgment  was  rendered.  This,  as  it  seems 
to  me,  is  a  correct  apprehension  of  the  reason  of  ihe  rule,  and 
of  the  limit  to  be  put  upon  it.  The  present  case  falls  directly 
within  the  decision  of  Judge  Schuyler.  The  record  is  "Now 
April  5,  1890,  at  2  o'clock  p.  m.  [the  last  hour  fixed  in  the 
summons)  defendant  in  default  plaintiff  appears  and  being 
sworn  claims  of  defendant  33  41-100  dollars,  etc.  After  hear- 
ing proofs  and  allegations,  judgment  publicly  for  plaintiff,  etc." 
It  could  not  be  nore  clearly  expressed  than  it  is  here  done, 
that  at  the  hour  for  the  return  of  the  symmons  the  plaintiff 
appeared  and  the  defendant  was  in  default  and  the  hearing 
having  been  taken  upjudgment  was  thereupon  rendered  for  the 
plaintiff.  It  would  be  holding  to  a  very  strict  rule,  and  without 
any  good  reason  to  sustain  it,  to  say  that  this  judgment  was 
not  .takeQ  in  due  couse,  because  the  very  hour  at  which  it  was 
rendered  does  not  appear  upon  the  record.  I  can  not  so  in- 
terpret the  authorities  upon  this  question  and  the  judgment 
of  the  alderman  must  therefore  be  affirmed. 


Corcoran,  ei  aL,  vs,  Hetzel,  et  aL 
{Common  Pleas  of  Lackawanna  County^  August  2^,  18^0,) 

CONSTRUCTION  OF  ACT  OF  MARCH   22D,    1877. 

Strict  prartiit)  mokes  it  inciiml>eiit  on  the  pnrtj  who  files  ezoeptions  to  007 
coats  which  are  taxed,  to  hiinift'lf  nee  to  tbeir  heing  retaxcd. 

Tbeact  of  1877  (P.  L.  14)  allowintiir  ooiiipeosetion  to  arbitrators  *^for  eanh  day 
nec«»8sarily  employed  in  tlie  dutiw  of  their  nnpointment''coverBany  meeting,  which 
thouKh  preliminary  to  tbetr  a(-ti]o]  organization  as  a  bonrd,  they  were  cuinpeU64 
to  attend  io  tbe  fei-formaine  of  thi  ir  dm  its  bm  nrliitratorc. 

Tne  proviso  in  the  net  "T hue  in  all  cofieR  in  which  paid  arbitrators  shall  be 
engaged  less  ttian  five  hours  in  a  hen  ring  their  fees  shall  i*emain  as  heretofore,** 
construed  to  mean  five  conMecutive  hours  in  a  single  hearinir. 

Fitsiiimmons  &  McCourty  for  plaintiffs. 
•J^Vr^^f  for  defendant. 

Archbald,  p.  J.  The  arbitrators  in  this  case  had  some 
eight  diFTerent  meetings  and  having  made  an  awar$]  ip  favor  o 
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the  defendants*  claimed  and  were  paid  S12  apiece  for  their  ser- 
vices by  the  defendants'  attorney.  On  March  15,  1890,  the 
same  day  that  they  made  their  award  the  plaintiffs  filed  excep- 
tions to  the  fees  of  the  arbitrators,  alleging  that  they  were  ex- 
cessive, unjust  and  illegal.  On  March  17th.  the  defendants, 
for  the  purpose  as  I  presume,  of  Having  the  question  which 
was  thus  raised,  brought  to  an  issue,  entered  a  rule  to  have 
the  costs  retaxed  by  the  prothonotary.  In  strict  practice  it 
is  incumbent  on  the  party,  Who  files  exceptions  to  any  costs 
which  are  taxed,  to  himself  see  to  their  being  retaxed,  oth- 
erwise his  exceptions  amount  to  nothing.  But  there  is 
nothing  to  prevent  the  opposite  party  from  having  a  time 
fixed  by  the  prothonotary  for  a  hearing  upon  the  exceptions, 
and  giving  notice. thereof  to  the  exceptant,  who  will  then 
be  bound  to  appear  and  sustain  the  exceptions  taken.  It 
would  be  well  to  observe  the  distinction  in  these  two  courses 
of  procedure ;  the  exceptant,  who  alone  is  interested  in 
having  the  costs  retaxed,  according  to  the  exceptions  which 
he  has  Hied  thereto,  takes  a  rule  to  retax ;  the  other  party 
if,  for  any  reason  he  wants  to  have  the  exceptions  disposed 
of,  applies  to  the  prothonotary  to  fix  a  time  for  a  hearing 
thereon,  and  serves  his  opponent  with  notice  of  such  hear- 
ing. Unless  this  distinction  is  kept  in  mind,  we  shall  have, 
as  l;iere,  a  rule  to  retax  entered  by  the  party  who  does  not 
want  the  costs  retaxed,  but  desires  to  have  them  maintained 
to  the  full  extent  to  which  they  were  originally  taxed  by  the 
taxing  ofHcer.  and  who  upon  the  apparent  success  of  his 
rule  to  retax,  has  to  appeal  therefrom  to  this  court  for  relief. 
The  rule  of  court  upon  this  subject  plainly  indicates  that 
the  party  who  files  exceptions  is  to  follow  them  up  with  a 
rule  to  retax.  If  the  opposite  party  wishes  to  bring  the  ques- 
tions raised  by  the  exceptions  to  an  issue,  while  the  rules 
are  silent  upon  the  course  to  be  pursued  by  him,  the  one 
indicated  above  seems  to  be  the  best  to  follow.  Accuracy 
of  practice  is  conducive  to  the  administration  of  justice.  In- 
accuracy on  the  other  hand  often  involves  courts  as  well  as 
practitioners  in  the  misapplication  of  principles.  A  careful 
examination  of  what  is  briefly  said  on  the  subject  of  the  re- 
taxation  of  costs  in  Troubat  &  Haly's  Practice,  §946,  will 
-I  think,  sustain  what  I  have  said  above.     I  have  taken  pains. 


LACKAWANNA  JURIST.  407 

however,  to  enlarge  upon  that  and  to  fK>int  out  the  correct 
practice  in  such  a  case  as  the  present,  so  as  to  give  a  clear 
precedent  to  follow. 

The  defendants'  rule  to  retax  must  be  therefore  turned 
into  what  it  was  intended  to  be,  to  wit :  a  notice  to  the  plain- 
tiffs to  sustain  their  exceptions  before  the  prothonotary. 
So  considering  it  I  am  called  upon  to  review  the  decision  of 
that  officer  in  disallowing  to  the  arbitrators  their  fees  for 
the  first  day  on  which  they  met.  The  prothonotary  was 
probably  led  in  this  ruling  by  the  case  of  Baker  vs.  Hunter, 
(i  Miles  357).  Whatever  be  the  exact  force  of  that  decision, 
it  was  made  under  the  act  of  1836,  and  must  be  considered 
with  reference  thereto.  The  act  of  1877  (P.  L.  14).  regula- 
ting the  fees  of  arbitrators  is  somewhat  broader  in  its  terms. 
It  allows  them  compensation  "for  each  day  necessarily  em- 
ployed in  the  duties  of  their  appointment."  This  certainly 
covers  any  meetings,  which  though  preliminary  to  their  act- 
ual organization  as  a  board,  they  were  compelled  to  attend 
in  the  performance  of  their  duties  as  arbitrators.  tn  the 
present  instance  the  meeting  of  January  30th  was  adjourned 
on  account  of  the  sickness  of  Mr.  Fitzsimmons,  one  of  the 
plaintifTs*  counsel.  This  was  a  proper  cause  for  continuing 
the  case.  The  arbitrators  were  compelled  to  meet  upon  that 
day,  and  if  they  failed  to  accomplish  anything  it  was  with- 
out fault  on  their  part.  I  am  of  opinion,  therefore,  that 
they  were  entitled  to  charge  for  that  day. 

There  were  eight  different  meetings  of  the  arbitrators, 
and  their  fees  were  fixed  at  $12.  Just  how  they  arrived  at 
this  figure  does  not  appear.  They  may  have  charged  for  four 
days  at  $2  per  day,  and  a  dollar  a  day  for  each  of  the  four 
others,  or  they  may  have  claimed  for  only  six  days  at  $2  per 
day,  and  disregarded  the  other  two  meetings.  The  prothono- 
tary has  treated  the  case  upon  the  latter  basis,  and  as  though 
one  of  the  days  which  was  counted  was  the  first  day  of  meet- 
ing. No  complaint  upon  this  score  was  made  at  the  argu- 
ment. The  question  now  arises  therefore  in  restoring  th^ 
fees  of  the  arbitrators  for  this  day  whether  they  are  entitled 
to  the  two  dollars  deducted  by  the  prothonotary  or  to  an 
allowance  of  but  one  dollar.     If  the  latter  was  their  rightful 
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fee,  the  defendant  can  claim  no  more  for  them  upon  this  re- 
taxation. 

It  was  decided  by  Judge  Patterson  in  Evans  vs.  Lancaster 
School  Boards  (7  Luz.  Leg.  Reg.  70),  that  where  a  case  is  arbi- 
trated, under  the  compulsory  law,  and  it  takes  more  than  five 
hours  to  hear  it,  the  arbitrators  are  entitled  under  the  Act  of 
March  22,  1877,  to  two  dollars  each  for  each  day  of  meeting. 
The  terms  of  this  act  are  as  follows:  **That  hereafter  the 
compensation  of  .arbitrators  chosen  under  the  compulsofy 
arbitration  laws  of  this  commonwealth,  shall  be  two  dollars 
for  each  day  necessarily  employed  in  the  duties  of  their 
appointment  and  ^mm  cents  for  each  mile  necessarily  traveled 
in  going  to  and  returning  from  thc'place  of  meeting,  which 
shall  be  entered  ai\|d  taxed  in  the  bill  of  costs  in  the  case  and 
collected  as  the  other  costs  of  the  case  are  collected.  Pravid- 
edy  that  in  all  cases  where  no  defense  is  made  before  said  arbi- 
trators, and  in.  all  cases  in  which  said  arbitrators  shall  be 
engaged  less  than  five  hours  in  hearing,  their  fees  shall  remain 
as  heretofore."  It  is  upon  the  meaning  of  the  second  clause 
of  the  proviso  to  this  statute,  that  the  present  contention 
arises.  Judge  Patterson  holds,  that  if  the  whole  hearing  be- 
fore the  arbitrators  consumes  at  least  ^s^  hours,  no  matter 
•how  many  days  it  may  be  strung  over,  the  arbitrators  are  en- 
titled to  receive  two  dollars  apiece  for  each  day.  I  can  not 
agree  to  this  construction  of  the  statute.  Followed  to  its 
legitimate  conclusions  it  leads  to  unreasonable,  if  not  absurd 
results.  Thus,  if  in  the  hearing  of  the  whole  case,  the  arbi- 
trators meet  (or  an  hour  a.  day  on  four  different  days,  their 
fees  would  be  but  four  dollars,  but  if  they  add  but  another 
hour  on  a  fifth  day  their  fees  under  this  construction  would 
amount  up  to  ten  dollars..  Or  suppose  that  there  were  half  a 
dozen  preliminary  meetings  at  which  nothing  was  done,  and 
at  a  seventh  the  arbitrators  sat  ^"^^  hours,  the  fees  according 
to  this  would  be  fourteen  dollars ;  while  if  the  seventh  meet- 
ing  happened  to  fall  a  little  short  of  the  five  hour  limit  the 
fees  would  an^ount  to  but  half  that  sum,  or  if  the  hearing  were 
all  brought  within  one  day,  though  it  extended  over  twice 
five  hours  the  arbitrators  would  be  entitled  to  but  two" 
dollars.  If  this  follows  from  the  plain  reading  of  the  statute 
it  can  not  of  course   be  helped.     But  if  the  law  is  open  to  in- 
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terpretation,  and  it  is  possible  to  reach  a  construction  which 
will  avoid  such  disproportionate  results  we  are  bound  to 
adopt  it  as  the  true  meaning  of  the  statute. 

The  last  clause  of.  this  proviso  is  not  so  clear  in  itself,  as 
to  exclude  all  construction ;  on  the  contrary  it  calls  for  some 
construction  to  explain  it.     Its  terms  are  "Provided     *        * 

*  *  that  in  all  cases  in  which  said  arbitrators  shall  be 
engaged  less  than  five  hours  in  hearing,  their  ^ees  shall  remain 
as- heretofore."  The  defendants'  contention  is  that  it  is  only 
where  the  arbitrators  are  engaged  less  than  five  hours  in  the 
hearing  of  the  whole  case,  that  the  restriction  of  the  proviso 
applies.  But  this  interpolates  into  the  act  words  which  are 
not  found  there.  Why  may  we  not  equally  as  well  ■  insert 
simply  the  indefinite  article  "a"  before  the  word  hearing,  so 
as  to  have  the  clause  read/Trovided  that  in  all  cases  in  which 
said  arbitrators  shall  be  engaged  less  than  five  hours  in  a  hear- 
ing their,  fees  shall  remain  as  heretofore."  This  renders  the 
sentence  grammatical,  where  it  was  not  grammatical  before, 
and  with  the  slightest  possible  change  gives  it  a  sense  such  as 
was  no  doubt  intended  for  it.  The  five  hours,  thus  spoken  of 
must  then  be  construed  to  mean  five  consecutive  hours  in  a 
single  hearing.  For  each  day  wheq  so  engaged  the  arbitra- 
tprs  are  entitled  to  two  dollars ;  when  not  engaged  for  that 
length  of  time  in  a  hearing  on  any  one  day  their  fees  are  but 
a  dollar  a  day. 

If  this  be  the  true  exposition  of  the  statute  then  for  the 
day  for  which  the  prothonotary  refused  to  allow  the  present 
arbitrators  anything,  they  are  entitled  to  but  one-  dollar,  and 
this  is.  the  full  extent  to  which  their  fees  are  to  be  restored. 
As  to  whether  the  balance  of  their  fees  are  properly  taxed  T 
do  not  consider  the  question  to  be  before  the  court  upon  this 
appeal.  The  plaintiffs  who  were  alone  interested  in  that 
ifiatter  have  acceded  to  the  rulings  of  the  prothonotary  which 
were  adverse  to  them  except  as  to  the  single  day  which  he 
struck  off. 

Appeal  sustained  and  fees  of  arbitration  taxed  at  thirty- 
tfiree  dollars  instead  of  thirty  dollars  as  retaxed  by  the  pro- 
thonotary. 


4io  lackawanna  jurist. 

Burnett  vs.  County  of  Lackawanna. 
{Common  Pleas  of  Lackawanna  County ^  August  ^j,  i8go,) 

coroner's  fees. 

A  coroner  before  boidiog  an  inquest  should  make  such  preliminary  inquiries 
as  will  satisfy  him  that  an  inquest  is  necessary. 

For  such  preliminary  inquiries  the  law  has  provided  no  compensation. 

The  essential  of  every  inquisition  of  death  is  a  view  of  the  body  of  the  de- 
ceased, which  view  must  be  made  by  the  coroner  in  conjunction  with  the  jury. 

Archbald,  P,  J.      It  is  undoubtedly  the  duty  of  a  cor- 
oner, before  holding  an  inquest  of  death,  to  make  such  pre- 
liminary inquiries  as  will  satisfy  him  that  an  inquest  is  nec- 
essary.     For,  while  it  will  be  presumed  (where  the   inquest 
is  not  directly  under   review)  that  he   acted   in   good    faith 
and    on    sufficient   cause,    {Lancaster  vs.    Mishler,    lOO   Pa., 
624)  yet  this  presumption  is  not  conclusive,  and   if  the  in- 
quest was  held  without  cause,  he  can  claim  no  fees  for  hold* 
ing  it.      {Rex  vs.  Justices  0/  Kent,  1 1   East  2J9,    Reg.  vs.  Jtis^ 
tices  of    Carmarthenshire^  10   ad.  &  el.    N.  S.    796,    Reg,  vs. 
Justices  of  Gloucestershire,  7  El.  &  Black.  805,  Lancaster  vs. 
Mishler,  supra.)      This  is  emphatically  put  in  the  local  stat- 
ute  applicable  to    Luzerne  and   our  own  county  (Act  30th 
March,  1866,    P.  L.  391),  which  enacts,  "That  it  shall  not  be 
the   duty  of    any   coroner,  or    justice  of    the   peace,  of  the 
county  of  Luzerne,  to  hold  an  inquest  on  the  body  of  any 
deceased  person,  unless  the  said   deceased  person  shall  have 
died  of     unlawful   violence,  or    other  unlawful  acts,  at   the . 
hands  of  some   other  person   on  persons,  or  there  be   such 
strong  suspicion  of  such   violence  or  other  unlawful  acts  as 
to  make  an  inquest  necessary ;  which  violence  and  suspicion 
of  the  sarhe  shall  be  certified  to  by   the  coroner  or  justice 
holding  such  inquest,  and   also   by  the    jurors  under  their 
oaths,  and   be    made  a  part  of  the   return  of  such    inquest ; 
and  if    the  said  coroner  or  justice  shall  hold  an   inquest  in 
any  other  case,  he  and   the  jurors  shall  not   be   entitled  to 
any  compensation   therefor."      *  So  far  as  it  define^  in  what 

*  This  Act  is  unjust  to  the  jurors  in  refusing  them  fees,  where  an  in<losst 
has  been  improperly  held,  for  they  are  liable  to  a  Ane  if  they  do  not  obey  tba 
•ummous  pf  the  coronor  (d  Bac.  Abr.  429,  1  East  P.  C.  880  n.),  and  yet  thsj 
must  serve  without  compensation  according  to  this  statute  if  he  summons  thacB 
without  milWient  cause. 
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cases    only  an  inquest   of  death   should  be  held,  this  act  is 
simply  decla'^atory  of    the    general  law.       (Northampton  vs. 
InneSy  26  Pa.,  156.     Lancaster  vs.  Dern^  2  Grant,  262.    Lan- 
caster vs,  Mishler,  loo  Pa.,   624,  i.    East  P.  C.  382.)     How  far 
the  coroner  is  called  to   go  in   prosecuting   the  preliminary 
inquiries    necessary  to  enable    him   to    make  up  his  mind, 
whether  an  inquest  should  be   held  or   not,  I  will  not   now 
undertake  to  say.     It  may  be   that    in  some  instances  an  in- 
spection of  the  body  will  be  necessary  \  ordinarily,   however, 
this  duty  would  seem  to  be   fully  met  by  taking   the  stjate- 
ment  of  the  supposed   cause  of  death  from  those  who  bring 
him    information  of  it.      If  he   can   get   nothing   from   this 
source  to  arouse   a   suspicion   of  violence  or  unlawful   acts, 
such  as  would  make  an  inquest  necessary,  he  certainly  is  not 
calleu  upon  to  go  further  in  the  matter.      But  for  these  pre- 
liminary inquiries  the  law   has  provided   no   compensation, 
and  they  must   therefore  be   undertaken  without  any.     The 
incumbent  of  every  public  office  takes  it  with  all  its  burdens. 
The  statute  regulating  the  fees  of  coroners  (Act  28,  March, 
1814,  §5  19,  6  Smith  Laws,  233),  is  in  these   terms:     "The 
fees  to  be   received  by  the  coroner  of  each  county  shall  be 
as  follows,  viz. :  for  reviewing  a  dead  body  two  dollars  sev- 
enty-five cents  ;  summoning  and  qualifying  inquest,  drawing 
and  returning  inquisition,  one '  dollar  thirty-seven  and  a  half 
cents;  summoning  and  qualifying  each  witness,  twenty-live 
cents ;  to  be  paid  out  of  the  goods,  chattels,  lands  or  tene- 
ments of  the  slayer  (in    case  of    murder  or  manslaughter), 
if  any  he  hath,  otherwise  by  the  county ;  with  mileage  from 
the  court  house  to  the  place  of    viewing  the   body."      Just 
why  these  fees  are  divided  up  in  the  way  we  here  find  them, 
instead  of  giving  one  round  fee  for  all  the  duties  connected 
with  an  inquest,  it  would  be  difficult  to  say.   '  A  somewhat 
similar  division  appears  in    the  only  other  general  fee  bills, 
which- I    have   been   able  to  find   upon   the  subjetft  in  this 
state,  the  one  in  the  provincial  laws   adopted  at  Chester  in 
1682  (Laws  of  the   Province,  chap,   cxxix.  p.  148),  the  other 
in  those  adopted    at    Philadelphia  in   1693  (Ibid,  235).       It 
may  be  that  this   distribution  of   fees  has  come  down  to  us 
from  a  time   when  coroners  were  required  to  hold  inquests, 
not   only  super  visum  corporis,  but    also  of  hoQse   breaking, 
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coroner's  fees. 

a  coroner  before  holdiog  lan  inquest  should  make  such  preliminary  inquinet 
as  will  satisfy  bim  that  an  inquest  is  necessary. 

For  such  preliminary  inquiries  the  law  has  provided  no  compensation. 

The  essential  of  every  inquisition  of  death  is  a  view  of  the  body  of  the  de- 
ceased, which  view  must  be  made  by  the  coroner  in  conjunction  with  the  jury. 

Archbald,  P,  J.      It  is  undoubtedly  the  duty  of  a  cor- 
oner, before  holding  an  inquest  of  death,  to  make  such  pre- 
liminary inquiries  as  will  satisfy  him  that  an  inquest  is  nec- 
essary.     For,  while  it  will  be  presumed  (where  the  inquest 
is  not  directly  under   review)  that  he   acted   in   good    faith 
and    on    sufficient   cause,    {Lancaster  vs.    Mishler^    loo   Pa., 
624)  yet  this  presumption  is  not  conclusive,  and   if  the  in- 
quest was  held  without  cause,  he  can  claim  no  fees  for  hold- 
ing it.      (Jiex  vs.  Justices  0/  Kent^  1 1   East  2J9,    Reg,  vs.  Jus^ 
tices  of    Carmarthenshire y  10   ad.  &  el.    N.  S.    796,    Reg,  vs. 
Justices  of  Gloucestershire,  7  El.  &  Black.  805,  Lancaster  vs. 
MishleTy  supra.)      This  is  emphatically  put  in  the  local   stat- 
ute  applicable  to    Luzerne  and   our  own  county  (Act  30th 
March,  1866,    P,  L.  391),  which  enacts,  "That  it  shall  not  be 
the   duty  of    any   coroner,  or    justice  of    the   peace,  of  the 
county  of  Luzerne,  to  hold  an  inquest  on  the  body  of  any 
deceased  person,  unless  the  said   deceased  person  shall  have 
died  of     unlawful   violence,  or    other  unlawful  acts,  at   the. 
hands  of  some   other   person   on  persons,  of  there  be  such 
strong  suspicion  of  such   violence  or  other  unlawful  acts  as 
to  make  an  inquest  necessary ;  which  violence  and  suspicion 
of  the  same  shall  be  certified  to  by   the  coroner  or  justice 
holding  such  inquest,  and   also   by  the    jurors  under  their 
oaths,  and   be    made  a  part  of  the   return  of  such    inquest ; 
and  if   the  said  coroner  or  justice  shall  hold  an   inquest  in 
any  other  case,  he  and   the  jurors  shall  not   be   entitled  to 
any  compensation   therefor."      *  So  far  as  it  defines  in  what 

*  This  Act  ia  unjust  to  the  jurors  in  refusing  them  fees,  where  an  inquest 
has  been  improperly  held,  for  they  are  liable  to  a  Ane  if  they  do  not  obey  tlie 
summons  pf  the  coronor  (2  Bac.  Abr.  429,  1  Bast  P.  C.  880  n.),  and  yet  ih^ 
must  serve  without  compensation  acoording  to  this  statute  if  he  summons  thHS 
without  sttflKtient  cause. 
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cases    only  an  inquest  of  death   should  be  held,  this  act  is 
simply  declaratory  of    the    general  law.       (Northampton  vs. 
InneSy  26  Pa.,  156.     Lancaster  vs.  Dern^  2  Grant,  262.    Lan- 
caster \s,  Mishlery  lOO  Pa.,   624,  i.    East  P.  C.  382.)     How  far 
the  coroner  is  called  to   go  in    prosecuting   the  preliminary 
inquiries    necessary  to  enable    him    to    make  up  his  mind, 
whether  an  inquest  should  be  held  or  not,  I  will  not   now 
undertake  to  say.     It  may  be   that    in  some  instances  an  in- 
spection of  the  body  will  be  necessary ;  ordinarily,   however, 
this   duty  would  seem  to  be   fully  met  by  taking   the  state- 
ment of  the  supposed   cause  of  death  from  those  who  bring 
him    information  of  it.      If  he   can   get   nothing   from    this 
source  to  arouse   a   suspicion    of  violence  or  unlawful   acts, 
such  as  would  make  an  inquest  necessary,  he  certainly  is  not 
callea  upon  to  go  further  in  the  matter.      But  for  these  pre- 
liminary inquiries  the  law   has  provided   no   compensation, 
and  they  must  therefore  be   undertaken  without  any.     The 
incumbent  of  every  public  office  takes  it  with  all  its  burdens. 
The  statute  regulating  the  fees  of  coroners  (Act  28,  March, 
1814,  §5  19,  6  Smith  Laws,  233),  is  in  these   terms:     "The 
fees  to  be  received  by  the  coroner  of  each  county  shall  be 
as  follows,  viz. :  for  reviewing  a  dead  body  two  dollars  sev- 
enty-five cents  ;  summoning  and  qualifying  inquest,  drawing 
and  returning  inquisition,  one '  dollar  thirty-seven  and  a  half 
cents;  summoning  and  qualifying  each  witness,  twenty-five 
cents ;  to  be  paid  out  of  the  goods,  chattels,  lands  or  tene- 
ments of  the  slayer  (in    case  of    murder  or  manslaughter), 
if  any  he  hath,  otherwise  by  the  county ;  with  mileage  from 
the  court  house  to  the  place  of    viewing  the   body.'*      Just 
why  these  fees  are  divided  up  irt  the  way  we  here  find  them, 
instead  of  giving  one  round  fee  for  all  the  duties  connected 
with  an  inquest,  it  would  be  difficult  to  say.   "  A  somewhat 
similar  division  appears  in    the  only  other  general  fee  bills, 
which*  I    have   been   able  to  find   upon    the  subjedt  in  this 
state,  the  one  in  the  provincial  laws   adopted  at  Chester  in 
1682  (Laws  of  the   Province,  chap,   cxxix.  p.   148),  the  other 
in  those  adopted    at    Philadelphia  in   1693  (Ibid,  235).       It 
may  be  that  this   distribution  of   fees  has  come  down  to  us 
from  a  time    when  coroners  were  required  to  hold  inquests, 
not   only  super  visum  corporis^  but    also  of  hoQse   breaking, 
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coroner's  fees. 

a  coroner  before  holdiog  an  inquest  should  make  such  prelixniiiary  inquiries 
as  will  satisfy  bim  that  an  inquest  is  necessary. 

For  such  preliminary  inquiries  the  law  has  provided  no  compensation. 

The  essential  of  every  inquisition  of  death  is  a  view  of  the  body  of  the  de- 
ceased, which  view  must  be  made  by  the  coroner  in  conjunction  with  the  jury. 

Archbald,  P,  J.      It  is  undoubtedly  the  duty  of  a  cor- 
oner, before  holding  an  inquest  of  death,  to  make  such  pre- 
liminary inquiries  as  will  satisfy  him  that  an  inquest  is  nec- 
essary.     For,  while  it  will  be  presumed  (where  the   inquest 
is  not  directly  under   review)  that  he   acted    in   good    faith 
and    on    sufficient   cause,    {Lancaster  vs.    Mishler,    100   Pa., 
624)  yet  this  presumption  is  not  conclusive,  and   if  the  in- 
quest was  held  without  cause,  he  can  claim  no  fees  for  hold- 
ing it.      {Rex  vs.  Justices  of  Kent^  1 1   East  2J9,    Reg,  vs.  Jus^ 
tices  of    Carmarthenshire y  lo  ad.  &  el.    N.  S.    796,    Reg,  vs. 
Justices  of  Gloucestershire y  7  El.  &  Black.  805,  Lancaster  vs. 
Mishler,  supra.)      This  is  emphatically  put  in  the  local   stat- 
ute  applicable  to    Luzerne  and   our  own  county  (Act  30th 
March,  1866,    P.  L.  391),  which  enacts,  "That  it  shall  not  be 
the   duty  of    any   coroner,  or    justice  of    the   peace,  of  the 
county  of  Luzerne,  to  hold  an  inquest  on  the  body  of  any 
deceased  person,  unless  the  said   deceased  person  shall  have 
died  of     unlawful   violence,  or    other  unlawful  acts,  at   the . 
hands  of  some   other  person   on  persons,  of  there  be  such 
strong  suspicion  of  such   violence  or  other  unlawful  acts  as 
to  make  an  inquest  necessary ;  which  violence  and  suspicion 
of  the  same  shall  be  certified  to  by   the  coroner  or  justice 
holding  such  inquest,  and   also   by  the    jurors  under  their 
oaths,  and   be    made  a  part  of  the   return  of  such    inquest ; 
and  if   the  said  coroner  or  justice  shall  hold  an   inquest  in 
any  other  case,  he  and   the  jurors  shall  not   be   entitled  to 
any  compensation   therefor."      *  So  far  as  it  define^  in  what 

*  This  Act  is  unjust  to  the  Jurors  in  refusing  them  fees,  where  an  inquest 
has  been  improperly  held,  for  they  are  liable  to  a  Ane  if  they  do  not  obey  tiM 
summons  pf  the  coronor  (2  fiac.  Abr.  420,  1  East  P.  C.  380  n.),  and  yet  they 
must  serve  without  compensation  according  to  this  statute  if  he  summons  thacB 
without  ioilWient  causa. 
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cases    only  an  inquest  of  death   should  be  held,  this  act  is 
simply  declaratory  of    the    general  law.       (Northampton  vs. 
InneSy  26  Pa.,  156.     Lancaster  vs.  Dern,  2  Grant,  262.    Lan- 
caster \s,  Mishler,  lOO  Pa.,   624,  i.    East  P.  C.  382.)     How  far 
the  coroner  is  called  to   go  in   prosecuting   the  preliminary 
inquiries    necessary  to  enable    him    to    make  up  his  mind, 
whether  an  inquest  should  be  held  or   not,  I  will  not   now 
undertake  to  say.     It  may  be   that   in  some  instances  an  in- 
spection of  the  body  will  be  necessary ;  ordinarily,   however, 
this  duty  would  seem  to  be   fully  met  by  taking   the  state- 
ment of  the  supposed   cause  of  death  from  those  who  bring 
him    information  of  it.      If  he   can   get   nothing   from    this 
source  to  arouse   a   suspicion    of  violence  or  unlawful   acts, 
such  as  would  make  an  inquest  necessary,  he  certainly  is  not 
callea  upon  to  go  further  in  the  matter.      But  for  these  pre- 
liminary inquiries  the  law   has  provi<jed   no   compensation, 
and  they  must  therefore  be   undertaken  without  any.     The 
incumbent  of  every  public  office  takes  it  with  all  its  burdens. 
The  statute  regulating  the  fees  of  coroners  (Act  28,  March, 
1814,  §5  19,  6  Smith  Laws,   233),  is  in  these   terms:     "The 
fees  to  be  received  by  the  coroner  of  each  county  shall  be 
as  follows,  viz. :  for  reviewing  a  dead  body  two  dollars  sev- 
enty-five cents  ;  summoning  and  qualifying  inquest,  drawing 
and  returning  inquisition,  one '  dollar  thirty-seven  and  a  half 
cents;  summoning  and  qualifying   each  witness,  twenty-five 
cents ;  to  be  paid  out  of  the  goods,  chattels,  lands  or  tene- 
ments of  the  slayer  (in    case  of    murder  or  manslaughter), 
if  any  he  hath,  otherwise  by  the  county ;  with  mileage  from 
the  court  house  to  the  place  of    viewing  the   body."      Just 
why  these  fees  are  divided  up  irt  the  way  we  here  find  them, 
instead  of  giving  one  round  fee  for  all  the  duties  connected 
with  an  inquest,  it  would  be  difficult  to  say.   '  A  somewhat 
similar  division  appears  in    the  only  other  general  fee  bills, 
which*  I    have   been   able  to  find   upon   the  subject  in  this 
state,  the  one  in  the  provincial  laws   adopted  at  Chester  in 
1682  (Laws  of  the   Province,  chap,   cxxix,  p.   148),  the  other 
in  those  adopted    at    Philadelphia  in   1693  (Ibid,  235).       It 
may  be  that  this   distribution  of   fees  has  come  down  to  us 
from  a  time   when  coroners  were  required  to  hold  inquests, 
not    only  super  visum  corporis^  but    also  of  hoQse   breaking, 


4io  lackawanna  jurist. 

Burnett  vs.  County  of  Lackawanna. 
(jOotmnon  PUas  of  Lackawanna  County^  August  ^5,  18^0.) 

CORONER'S   FEES. 

A  cfMroner  before  holding  an  inquest  should  make  such  preliminary  inquiries 
as  will  satisfy  him  that  an  inquest  is  necessary. 

For  such  preliminaxy  inquiries  the  law  has  provided  no  compensation. 

The  essential  of  every  inquisition  of  death  is  a  view  of  the  body  of  the  de- 
ceased, which  view  must  be  made  by  the  coroner  in  conjunction  with  the  Jury. 

Archbald,  P,  J.      It  is  undoubtedly  the  duty  of  a  cor- 
oner, before  holding  an  inquest  of  death,  to  make  such  pre- 
liminary inquiries  as  will  satisfy  him  that  an  inquest  is  nec- 
essary.     For,  while  it  will  be  presumed  (where  the  inquest 
is  not  directly  under   review)  that  he   acted    in   good   faith 
and    on    sufiicient   cause,    {Lancaster  vs.    Mishler^    100   Pa., 
624)  yet  this  presumption  is  not  conclusive,  and   if  the  in- 
quest was  held  without  cause,  he  can  claim  no  fees  for  hold- 
ing it.      (Rex  vs.  Justices  0/  Kent^  1 1   East  2 J9,    Reg,  vs.  JuS" 
tices  of    Carmarthenshire^  10   ad.  &  el.    N.  S.    796,    Reg.  vs. 
Justices  of  Gloucestershire^  7  El.  &  Black.  805,  Lancaster  vs. 
Mishler,  supra.)      This  is  emphatically  put  in  the  local   stat- 
ute  applicable  to    Luzerne  and   our  own  county  (Act  30th 
March,  1866,    P.  L.  391),  which  enacts,  "That  it  shall  not  be 
the   duty  of    any   coroner,  or    justice  of    the   peace,  of  the 
county  of  Luzerne,  to  hold  an  inquest  on  the  body  of  any 
deceased  person,  unless  the  said   deceased  person  shall  have 
died  of     unlawful   violence,  or    other  unlawful  acts,  at   the . 
hands  of  some   other  person   on  persons,  or  there  be  such 
strong  suspicion  of  such   violence  or  other  unlawful  acts  as 
to  make  an  inquest  necessary ;  which  violence  and  suspicion 
of  the  same  shall  be  certified  to  by  the  coroner  or  justice 
holding  such  inquest,  and   also   by  the    jurors  under  their 
oaths,  and   be    made  a  part  of  the   return  of  such    inquest ; 
and  if    the  said  coroner  or  justice  shall  hold  an   inquest  in 
any  other  case,  he  and   the  jurors  shall  not   be   entitled  to 
any  compensation   therefor."      *  So  far  as  it  define^  in  what 

*  This  Act  is  unjust  to  the  Jurors  in  refusing  them  fees,  where  an  inquest 
has  been  improperly  held,  for  they  are  liable  to  a  fine  if  they  do  not  obey  tha 
summons  of  the  coronor  (2  Bac.  Abr.  420,  1  East.  P.  C.  880  n.),  and  yet  thqr 
must  serve  without  compensation  aooording  to  this  statute  if  be  summons  th«n 
without  ioilWient  cause. 
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cases    only  an  inquest  of  death   should  be  held,  this  act  is 
simply  declaratory  of    the    general  law.       (Northampton  vs. 
InneSy  26  Pa.,  156.     Lancaster  vs.  Dern,  2  Grant,  262.    Lan- 
caster's, Mishler,  loO  Pa.,   624,  i.    East  P.  C.  382.)     How  far 
the  coroner  is  called  to   go  in   prosecuting   the  preliminary 
inquiries    necessary  to  enable    him    to    make  up  his  mind, 
whether  an  inquest  should  be  held  or   not,  I  will  not   now 
undertake  to  say.     It  may  be    that    in  some  instances  an  in- 
spection of  the  body  will  be  necessary ;  ordinarily,   however, 
this  duty  would  seem  to  be   fully  met  by  taking   the  state- 
ment of  the  supposed   cause  of  death  from  those  who  bring 
him    information  of  it.      If  he   can   get   nothing   from   this 
source  to  arouse   a   suspicion    of  violence  or  unlawful   acts, 
such  as  would  make  an  inquest  necessary,  he  certainly  is  not 
callea  upon  to  go  further  in  the  matter.      But  for  these  pre- 
liminary inquiries  the  law   has  provided   no   compensation, 
and  they  must   therefore  be   undertaken  without  any.     The 
incumbent  of  every  public  office  takes  it  with  all  its  burdens. 
The  statute  regulating  the  fees  of  coroners  (Act  28.  March, 
1814,  §5  19,  6  Smith  Laws,   233),  is  in  these   terms:     "The 
fees  to  be   received  by  the  coroner  of  each  county  shall  be 
as  follows,  viz. :  for  reviewing  a  dead  body  two  dollars  sev- 
enty-five cents  ;  summoning  and  qualifying  inquest,  drawing 
and  returning  inquisition,  one  dollar  thirty-seven  and  a  half 
cents;  summoning  and  qualifying   each  witness,  twenty-live 
cents ;  to  be  paid  out  of  the  goods,  chattels,  lands  or  tene- 
ments of  the  slayer  (in    case  of    murder  or  manslaughter), 
if  any  he  hath,  otherwise  by  the  county ;  with  mileage  from 
the  court  house  to  the  place  of    viewing  the   body."      Just 
why  these  fees  are  divided  up  in  the  way  we  here  find  them, 
instead  of  giving  one  round  fee  for  all  the  duties  connected 
with  an  inquest,  it  would  be  difficult  to  say.   '  A  somewhat 
similar  division  appears  in    the  only  other  general  fee  bills, 
which-  I    have   been   able  to  find    upon    the  subjet?t  in  this 
state,  the  one  in  the  provincial  laws   adopted  at  Chester  in 
1682  (Laws  of  the   Province,  chap,   cxxix.  p.   148),  the  other 
in  those  adopted    at    Philadelphia  in   1693  (Ibid,  235).       It 
may  be  that  this   distribution  of   fees  has  come  down  to  us 
from  a  time   when  coroners  were  required  to  hold  inquests, 
not   only  super  visum  corporis^  but    also  of  hoQse  breaking, 
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prison  breach,  treasure,  trove,  ship  wrecks,  and  royal  fish 
(2  Hawk.  P.  C.  81,  82,  2  Bac.  Abr.  tit.  <:oroner,  pp.  427-429, 
Com.  Dig.  tit.  officer.  G.  8.,  i  Black.  Com.  349.  Gi/^s  vs. 
Brown,  i  Mills,  (S.  C.)  Const.  230,  of  which  duties,  however, 
some  doubt.  Qtieen  vs.  Inghaniy  5  Best  &  Smith,  257).  But 
whether  any  such  explanation  can  be  devised  or  not,  I  see 
no  plaos  for  the  argument,  that  the  fee  which  is  given  for 
viewing  a  dead  body  applies  to  any  preliminary  inspection 
by  the  coronor  without  an  inquest. 

The  essential  of  every  inquisition  of  death  is  a  view  of 
the  body  of  the  deceased,  and  there  can  not  be  a  valid  in- 
quest without  it.  (Rob.  Dig.  105.  2  Bac  Abr.  tit.  coroner, 
429  I^ing  vs.  Farrant,  i  Chitty,  407).  So  indispensible  is 
this«  that  where  the  body  can  not  be  found,  or  is  .so  putrefied 
that  a  vjew  would  be  of  no  service,  no  inquest  can  be  held 
by  the  coronor,  ( i  East.  P.  C.  379,  2  Bac.  Abr.  429.  Rob.  Dig. 
105) ;  and  it  Is  an  indictable  offense  to  bury  a  dead  body, 
whereon  an  inquest  ought  to  be  held,  without  sending  for 
that  officer,  (i  Salk.  377,  7  mod.  io.)  Furthermore,  this 
view  of  the  body  must  be  made  by  the  coroner  and  the  jury 
together.  If  the  coroner  view  it  at  one  time  and  the  jury 
at  another  it  vitiates  the  whole  inquest,  {^ing  v%,  Farrant^. 
I  Chitty,  407).  **As  well  might  it  be  said."  says  Best  J.  in 
the  case,  cited,  '*  that  the  judge  might,  hear  the  evidence  at 
ope  time  and  the  jury  at  another,  in  every  case  tried  in  a 
court  of  justice." 

■  It  is  very  clear  from  this,  that  when  the  statute  speaks 
of  a  view  of  a  dead  body  by  the  coroner,  and  i;ives  him  a 
fee  for"  that  service,  it  must  refer  to  the  only  effectual  and 
legal  view,  which  is  known  to  Jhe  law,  to  wit.:  a  view  by  the 
coroner  in  conjunction  with  the  jury  taken  in  the  course  of 
an  inquest  upon  such  body.  A  preliminary  inspection  by 
the  coroner  alone,  without  summoning  a  jury  is  not  a  view, 
and  thus  no  compensation  has  been  provided  for  it.  If  this 
be  not  so,,  then,  as  this  fee  can  not  be  charged  twice  in  the 
same  case^  the  legislature,  althougli  they  have  been  very 
particular  to  divide  up  the  several  services  of  the  coroner, 
and  to  provide  a  special  fee  for  each,  are  convicted  of  en- 
tirely passing  over  the  one  essential  duty  of  the  coroner 
in  connection  with  every  inquest,,  of  death,  to  wit.:    a  view 
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of  the  body  with  the  jury  in  the  course  of  the  inquest,  and 
affixing  the  fee  which  would  be  appropriate  to  that  service 
to  another  which  it  does  not  necessarily  pertain  to  the  cor- 
oner to  perform  at  all. 

In  addition  to  this  there  is  a  possible  argunnent  to  be 
drawn  in  the  present  case  from  the  provisions  of  our  own 
local  law.  This  as  we  have  seen  in  effect  prohibits  the 
holding  of  any  inquest  of  death,  unless  the  deceased  shiall 
have  died  of  unlawful  violence,  or  other  unlawful  acts  at  the 
hands  of  some  other  person,  or  there  be  such  strong  suspic- 
ion of  the  same  as  to  make  an  inquest  necessairy ;  and  if  the 
coroner  hold  an  inquest  in  any  other  case  neither  he,  nor 
the  jurors  are  entitled  to  any  compensation  therefor.  The 
plain  purpose  of  this  would  seem  to  be,  to  make  the  holding 
of  a  lawful  inquest  a  condition  precedent  to  the  obtaining 
of  any  fees. 

I  do  not  press  this  argument,  however,  nor  am  I  moved 
to  my  present  judgment  by  a  consideration  of  the  abuse  of 
office  which  might  arise,  if  the  coroner  was  entitled  to  a 
fee  of  $2.75  for  viewing  every  dead  body  which  he  might 
make  an  excuse  for  viewing.  We  are  not  to  withhold  any 
'  fee  fairly  given  by  the  statute,  because  of  a  possible  temp- 
tation thereby  to  exceed  the  bounds  of  official  prerogative. 
The  correction  of  that  lies  in  the  election  to  office  of  persons 
in  whom  the  public  can  confide.  Let  not  my  words  be 
misunderstood  ;  this  remark  is  not  prompted  by  anything  in 
the  present  case.  Happily  for  us  in  this  county,  from  the 
beginning,  we  have  had  none  other  than .  such  as  we  could 
implicitly  trust,  and  it  will  not  be  out  of  place  to  add  that 
the  plaintiff  has  by  the  recognition  of  every  one  most 
worthily  filled  the  office.  I  exceedingly  regret  that  the  view 
of  the  law  which  I  feel  compelled  to  take  should  diminish 
in  any  degree  the  compensation — meager  as  it  is — to  which 
he  is  entitled. 

In  accordance  with  the  terms  of  the  case  stated  judg- 
ment is  entered  therein  in  favor  of  the  defendant. 
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QUINN  VS.  Mahon. 
{Common  Pleas  0/ Lackawanna  County^  August  ^5,  /^po.) 

• 

By  the  Court.  Any  one  of  the  several  exceptions 
taken  to  this  record  is  sufficient  to  overthrow  the  judgment. 
Mrs.  Quinn  was  a  married  woman  and  no  cause  of  action 
against  her  as  such  appears :  she  was  a  non  resident  and  thus 
entitled  to  a  short  summons :  the  writ  does  not  conform  to 
the  rule  laid  down  by  this  court  in  Regan  vs.  Timony^  (i  Lack. 
Jur.  49)  and  the  hour  when  judgment  by  default  was  rendered, 
is  not  given. 

The  judgment  is  reversed. 


Rosso  vs.  Maresco. 

{Common  Pleas  of  Lackawanna  County ^  August  2^^  iSpo,) 

Rule  to  show  cause  why  judgment  shall  not  be  opened 
and  defendant  let  into  a  defence. 

GuNSTER,  J.  Two  months  before  the  date  of  this  judg- 
ment the  plaintiff  brought  suit  before  an  alderman  on  the 
same  instrument  on  which  the  judgment  in  this  case  was  en- 
tered and  obtained  a  judgment.  From  the  judgment  of  the 
alderman  the  defendant  appealed  and  the  appeal  is  still  pend- 
ing to  No.  682,  June  term,  1890,  in  the  Court  of  Common 
Pleas  of  this  county.  It  is  too  plain  for  argument  that  the 
plaintiff  cannot  enforce  this  judgment  and  maintain  his  suit 
too,  for  he  is  entitled  to  but  one  judgment  for  the  same  cause 
ot  action. 

By  the  instrument  in  question  the  defendant  agreed  to 
deliver  an  ice  cream  freezing  machine  to  the  plaintiff  or  in 
default  thereof  to  pay  him  the  sum  of  twenty-five  dollars. 
The  plaintiff  does  not  show  what  the  consideration  for  this 
agreement  was,  but  it  appears  from  the  evidence  taken  on 
part  of  the  defendant  that  the  paper  was  signed  by  him  while 
he  was  under  arrest  on  a  charge  of  receiving  goods  belonging 
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to  the  plaintiff,  knowing  the  same  to  have  been  stolen,  and  it 
looks  very  much  as  if  the  abandoment  of  that  charge  were  at 
least  a  part  of  the  consideration.  Whether  it  was  or  not, 
the  defendant,  if  his  testimony  is  to  be  believed,  substantial- 
ly complied  with  his  agreement.  He  tendered  the  freezing 
machine  to  the  plaintiff  who  refused  to  receive  it  because  of 
some  alleged  defect. 

The  rule  is  made  absolute. 


Commonwealth  vs.  Brock. 
{Quarter  Sessions  of  Lackawanna  County ^  September  22,  iSpo.) 

Rules  to  show  cause  why  the  verdict  of  the  jury  should 
not  be  set  aside  and  a  new  trial  granted. 

Fitssitn)nons,  &  McCourt,  Scraggy  for  defendant. 
District  Attorney  Edwards,  for  commonwealth. 

GUNSTER,  p.  J.  The  defendant  is  charged  in  the  in- 
dictment with  having  sold  and  delivered  to  divers  persons 
vinous,  spirituous,  malt  and  brewed  liquors,  the  same  being 
wine,  cider,  brandy,  gin,  whiskey,  rum,  porter,  ale  and 
beer,  without  having  first  obtained  license  agreeable  to  law 
for  that  purpose.  At  the  time  charged  the  defendant  was 
manager  of  the  Lackawanna  Brewing  Company.  The  ev- 
idence was  clear  that  he  had  at  different  times  sold  to  divers 
parties,  at  the  premises  of  this  company,  beer  in  quan- 
tities of  not  less  than  one  gallon,  and  that  some  of  this  was 
consumed  on  the  premises.  Indeed,  this  was  admitted, 
but  he  claims  that  he  was  protected  in  such  sale  by  the 
license  which  had  been  granted  to  the  company  of  which 
he  is  or  was  manager.  At  the  time  of  the  trial  I  was  of 
the  impression  that  the  company  had  been  licensed  as 
brewers,  to  sell  the  product  of  their  own  brewery  only  and 
only  at  their  brewery,  and  as  there  was  no  brewery  where 
the  sales  were  made  instructed  the  jury  that  if  they  believ- 
ed the  evidence  they  should  find  the  defendant  guilty. 
My  brethren  agree  with  me  that  in  doing  so   I  erred.     The 
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applications  for  the  licenses  are  somewhat  ambiguous,  but 
they  state  distinctly  that  the  license  prayed  for  was  a  license 
"to  deal  in  and  sell  vinous,  spirituous,  malt  and  brewed 
liquors,  by  wholesale,  in  quantities  not  less  than  one  gal- 
lon," and  such  was  the  license  granted  by  the  court,  and 
we  have  now  no  doubt  of  the  defendant's  right  to  sell  un- 
der said  license,  in  quantities  not  less  than  one  gallon,  at 
the  place  described  in  the  application. 
The  rule  is  made  absolute. 


In  re  :  Road  in  North  Abington  Township. 

{Quarter  Sessions  of  Lackawanna  County,  September  22,  i8po.) 

Exceptions  to  report  of  viewers. 

4.  -D'  Dean,  for  road. 
Edward  Mites,  for  exceptions. 

By  the  Court.  It  is  a  mistake  to-suppose  that  these  pro- 
ceedings to  vacate  are  under,  the  act  of  1836.  The  petition 
expressly  states  that  a  part  only  of  the  road  laid  out  has  as  yet 
been  opened.  This  brir^gs  it  within  the  provisions  of  the  act 
of  3  May  185s,  P.  L.  422.  We  are  satisfied  from  the  evidence 
that  the  supervisors  of  the  township  have  expended  publie 
money  on  that  portion  of  the  road  which  lays  between  the 
Brown  home  and  the  creamery  and  that  said  portion  is  in 
substantial  condition  for  and  has  been  opened  to  public  travel. 
The  part  sought  to  be  vacated  has  not  yet  been  opened. 

Under  the  act  of  1855  it  is  not  necessary  for  a  majority  of 
the  original  petitioners  to  sign  the  application  to  vacate. 

The  exceptions  are  dismissed. 
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The  FrisbieCoal  Company,  Lim.,  w.  Thos.  Brennan,^/^?/. 

{Common  Pleas  of  Lackawanna  County^   Sitting  in  Equity^  No. 

5,  June  Term^  iSpo.) 

RULE  TO   continue  PRELIMINARY  INJUNCTION. 

A  leased  to  B  all  the  coal  underlying  a  cei*tain  tract  of  land,  conditioned 
that  B  pay  on  the  twentieth  of  each  raohth  a  stipulated  price  per  ton. 

It  WB  further  agreed  *'that  this  lease  and  the  covenants  herein  contained 
shall  be  kept  and  performed  or  this  lease  shall  be  null  and  void  as  to  the  party 
first  violiating  it^  contents  " 

3y  sundry  assignments  B*s  interest  subsequently  became  vested  iu  C.  The 
latter  also  acquired  an  interest  in  the  coal  on  an  adjoining  tract  of  land  known 
as  the  Morss  tract.  * 

U  took  possession  of  the  premises  and  began  mining  openittons.  Later  A 
caused  notice  to  be  served  on  C  to  the  eflTect  that  the  lease  was  forfeited  and 
assigned  as  rpaaons  for  sach  forfeiture,  that  the  lessees  and  their  assigneea  had 
not  mined  the  coal  in  aocordance  with  the  terms  of  said  agreement  and  had  not 
paid  the  rents  and  royalties  as  therein  stipulated. 

Soon  after  service  of  notice  A  directed  parties,  as  his  agents,  to  go  on  the 
premises  occupied  by  C  and  take  poooosoion  of  the  same  and  prohibit  further 
mining  operations  by  C.     Possession  was  so  obtained. 

In  answer  to  a  rule  to  show  cau«e  why  a  preliminary  injunction  should  not 
be  continued,  A  contended  that  at  the  time  the  injunction  was  granted  he  was 
in  posowwiun  and  that  he  had  the  right  of  possession  because  of  the  non  payment 
of  royalties,  Sec, 

Held,  that  the  possession  so  obtained  was  an  interruption  of  C^s  prior  peace- 
able and  exclusive  possession  and  was  not  one  which  will  receive  favorable  con- 
sideration in  a  court  of  equity. 

Rule  to  show  cause  why  the  preliminary  injunction  here- 
tofore granted  shall  not  be  continued. 

H,  A,  Knapp,  for  plaintiff. 
5.  B,  Price,  for  defendant. 

• 

GUNSTER,  J.  We  cannot,  on  this  rule,  determine  the 
legal  rights  of  the  parties,  and  shall  confine  ourselves  to  the 
consideration  of  the  question  whether  the  injunction  here- 
tofore granted  should  be  continued.  It  appears  from  the 
evidence  before  us  that  on  the  first  of  March,  i886,  Thomas 
Brennan,  demised,  let  and  leased  to  Henry  J.  Brennan  and 
William  L.  Brennan  all  the  coal  underlying  and  being 
upon  a  tract  of  land,  containing  about  forty  acres,  and  situ- 
ate in  this  county,  together  with  a  coal  breaker,  barn  and  a 
house,  and  that  in  consideration  thereof  the  lessees  agreed 
.   to   pay   him  thirt)Nfive   cents   per  ton  of  prepared   coal,  on 
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the  twentieth  day  of  each  month  for  all  coal  mined  the  pre- 
ceding month,  and  further  agreed  to  mine  all  coal  three 
feet  and  over  in  thickness,  and  to  work  said  mine  in  a  good 
and  workmanlike  manner,  and  to  remove  all  pillars.  The 
indenture  between  the  parties  contains  some  other  cove- 
nants among  which  is  the  following,  viz  :  "  It  is  hereby 
further  agreed  that  this  lease  and  the  covenants  herein  con- 
tained shall  be  kept  and  performed,  or  this  lease  shall  be 
null  and  void  as  to  the  party  first  violating  its  contents." 
By  virtue  of  sundry  assignments  the  interest  of  said  lessees 
become  duly  vested  in  The  Frisbie  Coal  Company,  Limited, 
the  plaintiffs  in  this  case. 

The  plaintiffs  also  acquired  an  interest  in  the  coal  on 
an  adjoining  tract  of  land  known  as  the  Morss  tract,  and 
on  the  7th  of  September,  i8.'<7,  Thomas  Brennan,  for  a  val- 
uable consideration,  agreed  to  let  them  have  the  free  use  of 
the  breaker  already  mentioned,  for  the  purpose  of  mining 
any  coal  they  might  buy  or  lease  on  said  adjoining  tract. 
They  entered  into  possession  of  the  said  coal  land,  using 
breaker,  barn  and  dwelling  house,  carried  on  their  mining 
operations,  and  continued  in  the  peaceable  and  undisputed 
possession  until  the  loth  of  the  present  month.  On  the 
morning  of  that  day,  Mr.  Brennan  caused  notice  to  be  serv- 
ed on  the  company  that  the  lease  was  forfeited,  and  assign- 
ed as  reasons  for  such  forfeiture,  that  the  lessees  and  their 
assignees  had  not  mined  the  coal  in  accordance  with  the 
terms  of  said  agreement,  and  had  not  paid  the  rents  and 
royalties  as  therein  stipulated.  Soon  after  the  notice  was 
served.  Henry  J.  Brennan,  at  the  instance  of  and  as  agent 
for  his  father,  accompanied  by  the  other  defendants  and 
some  others,  went  upon  the  premises  to  take  possession  of 
them.  None  of  the  members  of  the  company  were  present, 
but  their  employes  were  there  engaged  in  their  usual  oc- 
cupations. These  were  directed  to  stop  operations,  but  none 
of  them  were  put  off  of  the  premises.  Some  of  the  de- 
fendants nailed  up  the  opening  of  the  drift,  and  took  the 
old  locks  off  and  put  new  locks  on  the  breaker,  engine  house, 
barn  and  other  buildings.  One  of  them  called  Mr.  Johns, 
the  engineer,  out  of  the  engine  house,  and  when  he  attempt- 
ed to  re-enter,  found  that  a  new  lock  had  been  put  on  the 
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doof,  and  the  door  locked.  When  asked  by  one  of  the  em- 
ployes at  the  colliery  what  the  difficulty  was.  one  of  the 
defendants,  Henry  J.  Brennan,  said  that  the  company  was 
from  six  to  seven  months  in  arrears  and  that  they  had  to 
use  this  method  to  make  the  company  pay  up  the  back 
royalties.  Work  was  suspended,  but  the  plaintiff  did  not 
surrender  possession  of  the  premises  or  acquiesce  in  the  ac- 
tion of  the  defendants.  Mr.  Frisbie  testifies  that  after  he 
was  informed  of  what  had  been  done,  he  went  there  on 
Sunday ;  saw  several  men  there,  armed  with  cudgels  and 
heavy  canes,  and  that  when  Mr.  Brennan  told  him  they 
were  in  possession  of  their  property,  he  told  Mr.  Brennan 
that  he  would  not  have  any  scene  or  disturbance,  but  would 
attend  to  the  matter  some  other  day  than  Sunday,  and  that 
at  least  one  of  the  company's  employes  was  still  on  the 
premises. 

The  defendants  now  contend  that  at  the  time  the  injunc- 
tion was  granted  they  were  in  possession  and  that  they  had' 
the  right  of  possessi  »n„ because  of  the  non-payment  of  »'oy- 
alties,  and  because  the  plaintiffs  had  not  mined  the  coal  in 
accordance  with  the  terms  of  the  lease,  and  that  the  injunc- 
tion ought  not  to  be  continued  because  it  would  virtually 
put  them  out  of  and  the  plaintiffs  into  possession.  It  is 
true  in  one  sense  that  they  had  a  possession,  but  it  is  equal- 
ly true  that  it  was  an  interruption  of  the  plaintiffs  prior 
peaceable  and  exclusive  possession,  and  that  it  seriously  in- 
terfered with  the  plaintiffs  enjoyment  of  the  premises,  and 
jeopardized  their  interest  in  the  coal  on  the  Mor.ss  tract, 
and  their  possession  was  not  one  which  will  receive 
favorable  consideration  in  a  court  of  equity.  It  .was  ob- 
tained by  a  show  of  force,  and  by  means  of  artifice  and  was 
never  undisputed.  It  is  provided  by  our  statutes  that  "if 
any  person  shall,  with  violence  and  strong  hand,  enter  upon 
or  into  any  lands  or  buildings,  either  by  breaking  open 
doors,  windows,  or  other  parts  of  a  house,  or  by  any  kind  of 
violence  or  other  circumstances  of  terror,  or  if  any  person, 
after  entering  peaceably,  shall  turn  out  by  force  or  threats, 
or  menacing  conduct,  the  party  in  possession,  every  person 
so  offending  shall  be  guilty  of  a  forcible  entry,'*  and  that, 
"  if  any   person   shall,  by  force   and   with  a  strong  hand,  or 
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by  menace,  or  threats,  unlawfully  hold  and  keep  the  posses- 
sion of  any  lands  or  tenements,  whether  the  possession  of 
the  same  were  obtained  peaceably  or  otherwise,  such  per- 
son shall  be  deemed  guilty  erf  forcible  detainer."  We  do 
not  wish  to  be  understood  as  finding  that  the  defendants 
have  been  guilty  of  these  things ;  we  only  cite  the  statute 
to  show  that  the  defendants  were  bound  to  give  up  the 
possession  which  they  claim  they  took.  It  is  further  to  be 
said  on  this  question  of  possession  that  the  defendants  were 
not  in  the  exclusive  possession."  The  plaintiffs  never  aban- 
doned the  premises  or  surrendered  possession  of  them  and 
their  employes  were  actually  in  possession,  though  they 
were  prevented  from  carrying  on  the  works  by  the  conduct 
of  the  defendants. 

The  plaintiffs  do  not  deny  that  they  have  no\  paid  any 
royalties  since  October  last,,  but  they  show  that  in  carrying 
on  their  mining  operations  the  parties  whom  they  employed 
to  mine  the  coal,  crossed  the  line  of  the  land  described  in 
the  lease  and  mined  coal  from  the  adjoining  lands  of  the 
Delaware  and  Hudson  Canal  Company  and  the  adjoining 
Morss  tract,  ati'd  that,  by  mistake,  supposing  this  coal  so 
mined  to  belong  to  Mr.  Brennan,  they  paid  him  the  royalties 
therefor,  and  Mr.  Frisbie,  the  chairman  of  the  Company 
testifies  that  the  amount  so  mined  and  paid  for  together 
.  with  an  iic.i.  of  $343-82,  which  they  claim  as  an  offset,  ex- 
ceeds the  amount  of  the  alleged  unpaid  royalties  due  for 
coal  mined  on  the  Brennan  tract.  Under  such  circumstan- 
ces  the  defendants  ought  not  to  tafce  the  law  into  their  own 
hands  and  renew  the  controversy  by  force,  instead  of  appeaL 
jng  to  the  courts  to  redress  their  wrongs  and  enforce  their 
rights  in  an  orderly  and  peaceable  manner,  Everton  RaiU 
way  Co.  vs.  City  of  Everton^  25  W.  N.  C.  493.  We  are  aware 
that  we  must  be  slow  in  granting  injunctions,  but  we  cannot 
refuse  them  in  proper  cases,  where  the  value  of  the  inheri. 
tance  is  in  jeopardy,  or  irreparable  mischief  is  threatened  in 
relation  to  mines,  quarries  or  woodland,  courcs  of  equity 
may  enjoin.  The  court  must  judge  whether  the  circum- 
stances of  the  case  make  it  necessary  to  interfere.  What 
the  peculiar  circumstances  must  be  it  is  impossible  to  define. 
Leininger*s  Appeal^  (15    W.  N.  C.  81.)      Justice  Strong  says 
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that  they  will  differ  in  each  case.  "Doubt  in  tie  mind  of  the 
judge  whether  a  defendant  is  not  transgressing  the  right 
•claimed  by  him  seems  to  be  one ;  attempting  collusion  with 
the  tenants  of  the  plaintiff  is  another;  inabilities  on  the 
part  of  the  plaintiff  ro  resort  to  law  is  another.  Whatever 
will  satisfy  the  court  that  the  threatened  mischief  ought  to 
be  prevented,  until  the  title  be  ascertained,  warrants  inter- 
feretice  to  prevent  destruction  of  the  subject  of  dispute 
until  the  controversy  be  determined."  Munson  vs.  Tryon^ 
6  Phira,  395.  In  the  case  before  us  the  plaintiffs  could  not 
bring  an  action  of  ejectment  without  giving  up  the  posses- 
sion they  had  and,  have.  Mr.  Brennan  was  out  of  possession 
aSid  could  bring  ejectment,  and  during  its  pendency  prevent 
any  act  of  waste  or  destruction  being  done  by  the  plaintiffs. 
He  was  from  time  to  time  notified  of*  the  claims  of  the 
plaintiffs .  and  that,  the  plaintiffs  intended  to  deduct  the 
amount  thereof  from  the  royalties  as  they  became  due.  In- 
stead of  objecting  thereto  he  apparently  acquiesced  and  al- 
lowed ^even  months  to  pass  by  before  taking  any  steps  to 
test  his  rights^  Under  the  testimony  before  us  we  have 
strong  doubts  whether  he  is  not  transgressing  the  rights  of 
forfeiture  claimed  by  him,  and  think  that  he  ought  not  to 
interfere  wijth  or  obstruct  the  plaintiffs  in  their  use  and  en- 
joyment of  the  premises  described  in  the  bill  until  he  has 
established  his  right  to  do  so,  at  law. 

The  rule  is  made  absolute  and  the  injunction  heretofore 
granted  is  continued  until  the  defendants  shall  maintain 
their  alleged  rights  to  the  property  in  question  by  action  at 
law,  or  until  further  order. 


Seamans  vs.  The  Keystone  Water  Company. 

s 

{Common  Pleas  of  Lackawanna  County ^  Sitting  in  Equity,  Sep, 

timber  22,  iSgo.) 

RULE  TO  CONTINUE  PRELIMINARY  INJUNCTION. 
To  oooiUtate  a  private  tprlag  or  private  water  topply  the  owner*!  right  in 
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them  mmt  be  absolute  not  only  in  the  land  whereon  thej  are  located  bnt  in  Qke 
water  abo. 

While  a  stream  running  over  the  private  lands  of  several  adJoinlDg  owners 
nuiy  be  called  a  private  stream  still  there  is  nosuchthiug  as  ownsrship  in  the 
flowing  water. 

To  bring  a  case  within  the  proviso  to  the  supplement  of  1889,  the  pond 
stream  or  spring  must  be  so  far  private  property  as  to  confine  therein  the  Osh  with 
which  it  is  stocked.  The  ownership  of  a  part  only  of  the  land  covered  by  the  water 
is  not  sufficient  to  give  to  the  whole  water  the  distinctive  character  of  private. 

PLAINTIFF'S  BILL. 

To  the  Honorable  the  Judges  of  said  Court. 
Your  orator   complains  and  says: 

I.  That  he  is  the  owner  of  a  farm  in  the  Borough  of  La 
Plume  in  the  county  aforesaid,  and  of  a  natural  water  course 
appurtenant  to  said  farm  and  running  for  about  thirty,  rods 
over  the  same,  through  which  water  course  there  flows  the 
water  from  a  private  spring  situate  on  the  land  of  Harlem 
Howe,  adjoining  the  land  of  your  orator,  which  water  has 
flowed  in  its  present  channel  for  a  period  of  more  than  thirty 
years. 

II.  That  said  water  course  is  of  great  value  to  your 
orator ;  that  it  runs  through  one  of  your  oraator's  pasture 
lots  and  is  used  by  him  in  watering  his  live  stock,  and  that 
the  loss  of  said  water  would  materially  lessen  the  value  of  his 
said  farm. 

III.  That  said  spring  is  a  private  spring  and  is  called 
and  known  at  the  "Still  House  Spring,"  and  that  the  supply 
of  water  which  your  orator  obtains  therefrom  is  a  private 
water  supply. 

IV.  That  the  defendant  company,  as  your  orator  is  in- 
formed, is  a  corporation  chartered  under  the  Act  of  29th 
April,  1874,  entitled,  "An  Act  to  provide  for  the  incorparation 
and  regulation  of  certain  corporation,"  and  the  supplements 
thereto,  for  the  purpose  of  supplying  water  to  the  inhabitants 
of  the  Borough  of  La  Plume. 

V.  That  the  said  company  is  seeking  to  lay  water  pipes 
across  the  farm  of  your  orator  for  the  purpose  of  taking  the 
water  from  said  spring  under  an  assumed  right  of  eminent 
domain,  and  that,  in  pursuant  of  such  purpose,  the    company 

.has  entered  the  land  of  Harlem  Howe   aforesaid   and   dug  a 
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(ditch  from  said -spring  to  the  line  of  your  orator's  land,  and 
has  also  entered  the  lands  of  your  orator  and  commenced 
digging  thereon. 

VI.  That  the  defendant  company  has  filed  in  the  Court 
of  Common  Pleas  of  said  county  as  of  No.  688,  September 
Term,  1890,  a  paper  which  purports  to  be  the  bond  of  said  com- 
pany to  your  orator,  reciting  that  said  company  under  the 
right  of  eminent  domain  is  about  to  appropriate  the  water 
from  the  stream  or  water  course  aforesaid,  or  so  much  thereof 
as  may  be  necessary  for  its  purposes  and  is  about  to  enter  up- 
on the  land  of  your  orator  to  ditch  and  lay  pipes  through 
the  same  from  the  spring  aforesaid,  and  conditioned  for  the 
payment  of  such  damages  as  your   orator  may  be  entitled  to. 

VII.  That  the  said  paper  purporting  to  be  the  bond  of 
said  company,  has  no  corporate  seal  attached  thereto,  but 
simply  a  paper  seal  purporting  to  be  a  representation  of  the  seal 
adopted  by  said  company.  A  copy  of  said  bond  is  hereto  an- 
nexed, marked  "Exhibit  A,"  and  made  part  of  this  bill. 

VIII.  That  the  said  company  has  also  filed  in  said 
Court  as  of  said  No.  688,  September  Term,  1890,  a  petition  for 
the  appointment  of  viewers  to  assess  the  damages  that  may  be 
sustained  by  your  orator  in  consequence  of  the  appropriation 
of  the  water  from  the  said  stream,  and  the  ditching  and  laying 
of  pipes  through  his  land. 

IX.  That  your  orator  is  advised  by  his  counsel  and 
verily  believes  that  the  defendant  company  has  no  right  to 
take  or  divert  the  water  of  said  spring  for  the  reason  that  the 
same  is  a  private  spring,  and  that  the  water  flowing  therefrom 
through  your  orator's  land  as  aforesaid  is  a  private  water 
sjpply  and  that  said  private  spring  and  private  water  supply 
by  the  express  provision  of  a  supplement  to  the  act  afore- 
aforesaid  approved  on  the  i6th  day  of  May  1889,  are.  exempt 
from  the  power  of  eminent  domain  vested  in  water  companies. 

Your  orator,  therefore,  prays: 

That  a  prelimenary  injunction  may  issue  restraining  the 
defendant,  its  agents  and  workmen,  from  entering  upon  the 
land  of  your  orator,  and  from  digging  and  laying  pipes  there- 
on and  from  diverting  the  water  of  said  spring  and  also  re- 
straining defendant  from  further  proceedings  on  its  said  peti- 
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tion  for  the  appointment  of  viewers,  and  that  upon  a  hearing, 

^such  injunction  may  be  continued  and  made  perpetual. 

Horace  Seamans. 
John  G.  McAskie, 

Martin  R.  Kays, 

Chas.  Bradbury, 

W.  W.  Lathrope, 

Solicitors  for  plaintiff. 

Lackawanna  County  S.  S. 

Horace  Seamans,  being  duly  sworn,  says  that  the  state- 
ments above  contained  as  of  his  own  knowledge  are  true,  and 
that  those  stated  upon  information  and  belief  are  true  to  the 
best  of  his  knowledge,  information  and  belief. 

Horace  Seamans. 

Sworn  and  subscribed  before  me,  this  26th  day  of  Aug- 
ust 1890.  M.  Kasson,  Dep'y  Prot. 

EXHIBIT  A. 

Copy  of  paper  purporting  to  be  a  bond  filed  by  the  Key- 
stone Water  Company  as  of  No.  688,  Septermber  T.,  1890. 

Know  all  men  by  these  presents  that  the  Keystone  water 
*  company  of  La  Plume  borough,  James  P.  Dickson,  •  * 
♦  *  *  *  •  *  ♦»,»  and  held 
and  firmly  bound  anto  Horace  Seamans,  of  said  Borough  of 
LaPlume  in  the  sum  of  eight  hundred  dollars,  lawful  money 
of  the  United  States  of  America,  to  be  paid  unto  the  said 
Horace  Seainans,  his  certain  attorney,  executors,  administrar 
tors  or  assigns,  to  which  payment  well  and  truly  to  be  made, 
we  bind  ourselves,  our  successors  and  assigns,  our  heirs,  exe- 
cutors  and  administrators,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the  twenty-fifth  day  of 
August  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninty. 

Whereas,  the  said  the  Keystone  Water  Company,  under 
the  right  of  eminent  domain  is  about  to  appropriate  the  water 
from  a  steam  Rowing  through  the  land  of  the  said  Horace  Sea- 
mans from  the  Still  House  Spring  situate  on  the  land  of  Har- 
lem Howe,  or  so  much  thereof  as  may  be  necessary  for  its  pur- 
poses, and  further,  it  is  about  to  enter  upon  the  lands  a&d  en- 
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closures  of  the  said  Horace  Seamans  to  occupy,  ditch,  and  lay 
pipes  through  the  same  from  the  said  spring ;  and  whereas  the 
said  Water  Company  and  the  said  Horace  Seamans  have  been 
unable  to  agree  upon  the  amount  of  damages  to  be  paid  for 
appropriation  of  the  said  steam  and  the  laying  of  said   pipes  : 

Now  the  condition  of  this  obligation  is  such,  that  if  the 
said  the  Keystone  Water  Company  shall  pay  or  cause  to  be 
paid  unto  the  said  Horace  Seamans  such  amount  of  damages 
as  he  shall  be  entitled  to  receive  after  the  same  shall  have  been 
agreed  upon  by  the  parties  or  assessed  in  the  manner  pro- 
vided by  the  41st  section  of  the  act  of  29th  April,  1874,  then 
this  obligation  to  be  void,  or  else  to  be  and  remain  in  full 
force  and  virtue.  Given  by  said  company  under  resolution 
passed  by  the  board  of  directors  at  Scranton,  the  14th  day  of 
July,  1890,  and  a  represensation  of  the  seal  adopted  by  said 
company,  as  its  corporate  seal  being  affixed  hereto  by  the 
president  of  said  company. 

Signed,  sealed  and  delivered 

THE  KEYSTONE  WATER  CO., 

By  J  as.  p.  Dickson,  Pres.  [Seal.] 

In  the  presence  of  Jas.   P.   DiCKSON,  [Seal] 

LtJTHER  Keller,  [Seal.] 


I  sealI 


Attest :    Daniel  Langstaff, 

Secretary  pro  tem. 


Rule  to  show  cause  why  prelimifiary  injunction  should 
not  be  .continued. 

Gunster,  p.  J.  If  the  stream  flowing  thruugh  the  com- 
plainant's land  were  a  private  water  supply  the  defendant  com- 
pany would  not  have  the  right  to  take  it  or  interfere  with  it 
for  while  the  supplement  of  1889  (P.  L.  226)  to  the  corpbra- 
tion  act  of  1874  gives  to  water  companies  incorporated  under 
its  pravisions  the  *'power  to  appropriate  so  much  of  the  water 
from  the  rivers,  creeks,  canal  water  rights  and  easements  with- 
in or  without  the  limits  of  the  city,  borough  or  place  in  which 
said  company  may  by  its  charter  be  located,  as  may  be  neces- 
sary for  its  purposes."  etc.,  it  has  added  to  it  the  proviso 
"That  this  act  shall  not  apply  to  private  spring  or  private 
water  supplies." 
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It  appears  from  the  evidence  before  us  that  the  source 
of  the  stream  is  a  spring  known  as  the  "Still  House  Spring/* 
which  is  situate  in  an  open  pasture  lot  on  the  farm  of  Harlem 
Howe,  about  one  hundred  and  forty  feet  from  (he  land  of  the 
complainant.  The  water  flows  from  the  spring  through  the 
land  of  Harlem  Howe  to  and  across  the  laad  of  the  complain- 
ant and  empties  into  the  South  Branch  of  Tunkhannock  creek. 
It  does  not  appear  that  the  spring  or  the  stream  flowing  from 
it  are  used  for  any  purpose  other  than  as  a  water  supply  for 
such  cattle  as  may  choose  to  go  to  them.  Counsel  for  the 
plaintiff  contend  that  the  spring  is  a  private  spring  because  it 

it  is  on  the  land  of  Mr.  Howe,  and  that  the  stream 
is  a  private  water  supply  because  it  runs  through  the 
land  of  the  plaintiff.  While  in  some  respects  this  may  be  true, 
we  do  not  think  they  are  such  private  springs  or  private  water 
supply  as  are  contemplated  by  the  proviso  of  the  act  oi  1889. 
If  they  are,  then  water  companies,  such  as  the  one  before  us, 
'  are  debarred  from  looking  to  the  best  and  chief  source  of 
water  for  their  supply.  The  right  of  the  company  to  take 
the  s^eam  depends  entirely  upon  the  construction  put  on 
the  proviso  of  the  act.  .  ''It  is  a  general  principle,"  says  Jus- 
tice Clark  in  Wfsf  Branch  Boom  Co,  vs.  Lumber  &  Land  Co.f 
121  Pa.  St.,  following  Dugan  vs.  Bridge  Co,^  27  Pa.  309,  "that 
a  proviso  or  saving  clause,  which  is  directly  repugnant  to  t)ie 
body  of  the  act,'  will  not  have  effect  to  defeat  the  purpose  of 
the  enactment.  This  principal,  it  is  true,  will  not  appjiy  jn  the 
construction  of  the  charters  of  the  private  corporations,  where 
the  matters  contained  in  the  saving  clause  are  made^  and 
intended  to  be  made  an  essential  condition  of  the  enjoyment 
of  the  charter.  If  priva^te  corporations  accept  the  charter  un- 
der such  circumstances,  they  take  them  cum  onere.\  they  must 
enjoy  their  privileges  subject  to  the  conditions,  or  not  enjoy 
them  at  all.'*  He  points  out  very  clearly,  however,  that  when 
the  purpose  of  a  franchise  is  the  performance  of  a  public  act, 
the  grant  is  to  be  so  interpreted  as  to  enable  the  act  to  be 
done,  and  that  a  proviso  in  a  grant  for  a  public  franchise  can- 
not be  allowed  to  defeat  the  grant  itself.  Whitaker  vs.  Canal 
Co,,  87  Pa.  34.  As  the  franchise  in  the  present  case  is  a  pub- 
lic one  we  must  put  such  interpi'etation  on  the  proviso  to  the 
grant  as  will  be  consistent  with  ^and  not  destructive  of  the 
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grant.  There  are  many  spring  and  water  supplies  which  can 
very  properly  be  called  "private"  wells,  cisterns  and  springs 
from  which  the  waste  water  disappears  into  the  adjoining 
ground,  without  any  channel  when  they  are  located  on  pri- 
vate land  are  no  doubt  such.  The  owner's  right  in  them  is 
absolute  and  he  owns  not  only  the  land  whereon  they  are 
located  but  the  water  also.  Now  while  a  stream  running  over 
the  private  lands  of  several  adjoining  owners ^ay  be  called  a 
private  stream,  there  is  no  such  thing  as  ownership  in  the 
flowing  water.  "The  riparian  owner  may  use  it  as  it  flows ; 
he  may  dip  it  up  and  become  the  owner  by  confining  it  in 
barrels  or  tanks,  but  so  long  as  it  flows  it  is  as  free  to 
all  as  the  light  and  the  air."  Haupt's  Appeal,  125  Pa. 
211.  The  word  "private"  as  connected  with  the  subject 
pond,  stream  and  spring  has  received  judicial  interpretation 
by  our  highest  court  in  Reynolds  vs.  Commonwealth.  It  is  true 
that  was  a  case  arising  under  a  penal  statute  but  the  lan- 
guage of  the  court  is  so  plain  and  clear  that  we  think  it  com- 
prehensive enough  to  embrace  the  present  case.  Says  Jus- 
tice Mercur :  "The  important  question  then  is,  in  what  man- 
ner must  the  water  be  owned  and  occupied  to  give  it  the  pri- 
vate character  contemplated  by  the  the  act  ?  The  three 
bodies  of  water  to  which  'the  purpose*  must  apply  are  stated 
distinctively.  Whatever  else  be  its  character  or  condition, 
whether  it  be  stream,  spring  or  pond,  the  body  of  water  must 
be  'private.*  In  case  a  running  stream  flows  over  a  man's 
land  and  he  stocks  the  stream  with  fish,  he  does  not  thereby 
make  it  a  private  stream  within  the  meaning  of  this  act.  The 
manifest  intention  is  to  protect  to  the  owner  those  fish  which 
were  private  property,  and  without  the  action  of  the  tres- 
passer would  have  remained  such  property.  The  title  of  a 
riparian  owner  of  land  extends  to  the  middle  of  a  stream,  not 
a  public  highway.  In  case  the  lands  of  opposite  riparian  own- 
ers thus  join,  and  one  of  them  stocks  the  steam  with  fish,  he 
does  not  thereby  make  it  a  'private  stream."  *  ♦  *  To 
bring  the  case  within  the  statute,  the  whole  pond,  stream  or 
spring  must  be  so  far  private  property  a-?  to  confine  therein 
the  fish  with  which  it  is  stocked.  The  ownersh  ip  of  a  part  only 
of  the  land  covered  by  the  water  is  not  sufficient  to  give  to  the 
whole  water  the  distinctive  character  of  private.*  It  is  not  both 
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public  and  private.  The  pond  must  be  treated  in  its  entirety. 
Either  the  whole  or  none  is  private.**  Reynolds  vs.  Common- 
wealthy  93  Pa,  458,  and  the  more  recent  case  of  Lard  vs;  Meetd- 
ville  Water  Company^  266,  N.  C.  no,  decides  that*by  the  pur- 
chase  of  a  spring  and  an  acre  of  ground  surrounding  it,  the 
purchaser  acquires  only  the  rights  of  a  riparian  owner,  that  is, 
he  can  use  it  for  any  necessary  and  proper  purposes  incident 
to  the  land  itself,  and  essential  to  its  enjoyment,  but  such 
ownership  is  no  justification  for  the  diversion  of  the  water 
from  its  natural  channel  to  supply  a  town  with  water. 
The  authority  of  these  cases  is  unquestioned  and  we  think 
they  warrant  the  legal  conclusion  to  be  drawn  .from  the 
facts  in  the  case  before  us  that  the  water  flowing  out  of 
"Still  House  Spring"  and  flowing  in  a  stream  over  the  plain- 
tifT*s  land  is  neither  a  private  spring  nor  a  private  water 
supply. 

The  objection  made  to  the  bond  filed  by  the  company 
does  not  appear  to  be  well  grounded.  Under  its  charter  the 
cotnpany  has  a  right  "to  make  and  use  a  common  seal  and 
alter  the  same  at  pleasure."  Act  29  April,  1874,  sec.  i. 
Mr.  Dickson,  the  president  of  the  company  testifies  that  the 
bond  is  the  bond  of  the  company  authorized  by  the  board  of 
directors,  and  that  the  seal  affixed  thereto  is  the  seal  of  the 
company.     This  evidence  is  uncontradicted. 

The  rule  is  discharged. 


Reading  Stove*  Works  vs.  Battin  &  Son. 
{Camvton  Fleas  of  Lackawanna  County ^  November  //,  i^o. 

•  • 

Rule  to  show  cause  why  judgment  should  not  be  entered 
for  want  of  a  sufficient  affidavit  of  defence. 

GUNSTER,  J.  The  defendants  allege  in  the  affidavit  of 
defence  that  in  July,  1887,  they  bought  of  the  plaintiff, 
through  its  agent  sent  to  Scranton,  a  bill  of  stoves,  and  at 
the  same  time  agreed  with  said  agent,  at  his  solicitation,  that 
the  plaintiffs  might  send  with  said  purchased  stoves,  a  stove 
of  the  price  of  fifteen  dollars,  to  be  taken  by  defendants  on 
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trial,  and  for  the  purpose  of  ascertaining  if  that  kind  of  a  stove 
would  sell  to  defendants'  trade,  it  being  a  new  and  unusual 
style;  that  it  was  agreed  no  charge  was  to  be  made  defen. 
dants  unless  they  found  it  would  sell ;  that  if  they  did  not 
sell  it  then  it  was  agreed  by  the  said  agent  that  they  might 
return  it  to  the  plaintiffs  and  at  no  expense  or  charge  whatso- 
ever to  defendants ;  that  defendants  did  keep  and  try  for  a 
long  time,  to  wit  for  more  than  a  year  to  sell  said  stove,  but 
were  not  able  to  dispose  of  it,  and  therefore  it  was  returned 
to  .the  plaintiff  who  refused  to  receive  it  but  has  charged 
defendant  therefor  the  sum  of  fifteen  dollars  and  is  seeking 
to  recover  the  said  sum  in  this  action,  etc.  An  examination 
of  the  plaintiffs*  statement  shows  that  the  plaintiffs  are  seek- 
ing to  recover  on  a  promissory  note  dated  May  16,  1889,  for 
the  sum  of  one  hundred  and  seven  dollars  and  ninety-three 
cents  payable  two  months  after  the  date  thereof  to  the  order 
of  O.  W.  Painter  &  Co.,  at  the  First  National  Bank,  of  Scran- 
ton,  Pa.,  signed  by  the  defendants  and  endorsed  by  O.  W. 
Painter  &  Co.  It  is  nowhere  alleged  in  the  statement  or 
affidavit  that  the  price  of  the  stove  is  included  in  the  amount 
of  the  note,  nor  is  any  connection  between  the  note  and  the 
stove  shown.  The  affidavit  fails  entirely  to  meet  or  answer 
the  plaintiffs*  statement  and  the  rule  is  made  absolute. 


Doles  vs.  Powell. 

{C^mm^n  PUas  0/ Lackawanna  County,  November  24,,  iSpo,) 

RULE  TO  SET  ASIDE  AWARD  OF  ARBITRATORS. 

The  thirtieth  uf  liay,  bting  oominonly  called  Decoration  day,  baring  beeo 
created  a  holiday  muet  be  given  all  the  iaciilenU  nf  tuch  a  day. 

One  of  the  inddente  of  a  holiday  ii  the  rifpfat  to  be  free  from  the  obligation 
of  ordinary  oompoleory  legal  prooen. 

A  party  to  a  caee  ie  not  bound  to  attend  and  cbooee  arbitratort  on  each  holi- 
day—nor oan  a  lawful  choice  be  made  In  his  absence.  The  choice  of  aroitraton 
being  Inralld  all  the  lubeeqaant  proceed ingi  muet  fall  with  it 

N,  L,  Taylor,  for  plff. 

T.  R.  Hughes^  for  deft. 

Archbald»  P.  J.    By  the  rule  of  reference  entered  by 
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the  plaintiff  the  choosing  of  arbitrators  was  fixed  for  the  30th 
day  of  May  last.  This  was  Decoration  day,  and  therefore 
according  to  the  statute  a  holiday.  The  defendant  did  not 
attend  and  arbitrators  were  chosen  in  his  absence.  The  ques- 
tion is  whether  this  was  valid. 

It  is  a  mistake  to  suppose  that  the  day  termed  Decora- 
tion day  is  merely  a  holiday  with  respect  to  paper  due  or  pre- 
sentable at  banks.  Whatever  may  be  the  effect  in  this  regard 
of  the  statutes  creating  the  other  legal  holidays  which  we 
have,  the  act  relating  to  Decoration  day  is  not  so  limited 
(Act   28   May,  1874,  P.  L.  222.)     The  act  is  short  and  I  will 

quote  it. 

An  Act  Making  Decoration  Ikty  a  Legal  'Holiday, 

SacnoN  1.— Be  it  enacted,  eta.  That  the  thirtieth  day  of  liay,  oommooly 
called  Decoration  day,  or  when  that  day  falls  on  the  first  day  of  the  weak,  the  day 
preoeediog  it  shall  be  a  holiday. 

Ssonoir  2  —It  shall  be  lawful  to  require  payment  of  all  notes,  dieolD  and 
bills  of  exchaii;;e  due  and  payable  on  such  holidays  to  be  made  on  the  secaiar  day 
next  previous  thereto;  and  in  default  of  such  payment  the  same  may  be  protested, 
and  such  protest  shall  be  as  valid  as  if  made  on  the  day  on  which  each  note,  eheck 
or  bill  became  due  by  its  own  terms.'* 

It  will  be  seen  from  this  that  the  provision  relating  to 
bank  paper  is  distinct  from  and  subsequent  to  that  section  of 
the  statute  which  establishes  the  day  as  a  holiday.  Tiiis  there- 
fore cannot  be  regarded  as  the  controlling  purpose  of  the  day ; 
it  is  merely  a  legal  incident  of  it,  and  for  the  greater  certainty 
finds  its  way  into  the  statute.  The  day  having  been  created  a 
holiday  must  be  given  all  the  incidents  of  such  a  day,  and 
among  these  we  recognize  the  right  to  be  free  from  the  obli- 
gation of  ordinary  compulsory  legal  process.  (See  an  able  and 
exhaustive  article  on  this  subject  in  Amer.  Law  Register,  vol. 
29,  I,  137-190).  If  such  be  the  case  the  defendant  here  was 
not  bound  to  attend  and  choose  arbitrators  upon  the  day  fixed 
by  the  rule,  nor  could  a  lawful  choice  be  made  in  his- absence. 
The  prothonotary  had  a  right  to  close  his  office  upon  that'day 
and  it  was  to  be  presumed  that  he  would  take  advantage  of 
this  privilege.  The  fixing  of  the  day  was  the  act  of  the  plain- 
tiff, and  not  of  the  prothonotary  and  there  was  nothing  there- 
fore to  indicate  to  the  defendant  that  the  office  would  not  be 
closed.  He  was  not  bound  for  this  reason  if  for  no  other  to 
attend  and  see  whether  the  office  would  be  open  or  not.  The 
rule  of  reference  was  crimpulsory,  and   it  was  rendered  uncer- 


•LACKAWANNA  JURIST.  43 1 

^ain  in  its  effect  by  the  fact  that  the  day  fixed  for  choosing 
arbitrators  was  a  holiday,  the  plaintiff  has  only  himself  to 
blame  for  it. 

The  choice  or  arbitrators  bemg  invalid  all  the  subsequent 
proceedings  must  fall  with  it. 

The  rule  of  reference  is  set  aside  and  the  award  of  arbii 
trators  vacated. 


Richardson  vs.  Remington. 

{Common  PUcls  of  Lackawanna  County^  November  ij,  i8go,) 

APPLICATION  TO    SUBSTITUTE  A  TRUSTEE. 

The  plaintiff,  a  tnutee,  in  a  judgment  iimied  an  execution  and  8  Id  at  sher- 
iff*ii  sale,  defendants  property.  At  the  tale  the  plaintiff  became  the  pnrchamr  and 
as  a  lien  creditor  need  the  judipnent  to  aatiafy  his  bid.  After  the  sale  and  b^-fore 
acknowledgment  of  a  deed,  the  plaintiff  died.  An  application  was  th«i  made  to 
have  a  deed  acknowledged  U>  a  substituted  plaintiff,  under  the  Act  of  1880,  in  place 
of  the  deceased  trastea 

HeM,  that  the  purchase  of  the  land  by  the  original  trustee  for  the  purpose 
of  saying  the  debt  is  to  be  regarded  as  a  temporary  investment  hy  the  trustee  in 
the  land  purchased  and  that  the  eesfuis  que  irtuitent  have,  m  the  first  placd,  no 
direct  interest  in  the  land,  as  such,  but  only  in  the  proceedsi  after  it  has  been  con- 
verted into  money. 

That  the  inchoate  title  of  the  defeased  purchaser  had  not  completely  vestMl 
in  him  at  his  death,  no  deed  having  been  acknowledged  and  delivered  to  him. 
That  the  petitioner  was  right  In  his  application  and  the  title  must  be  adjudged  to 
be  in  the  new  trustee  by  operation  of  law. 

Woodruff,  for  plaintiff. 

Archbald,  p.  J.  The  plaintiff  in  this  judgment  held 
it,  as  is  alleged,  as  trustee  for  sundry  parties  Just  who  these 
are  seems  to  be  in  some  dispute.  At  the  sheriff*s  sale  of  de- 
fendant's property  upon  an>execution  issued  on  this  judgment 
the  plaintiff  became  the  purchaser  and  as  a  lien  creditor  used 
the  judgment  to  satisfy  his  bid.  Since  the  ^sheriff's  sale, 
however,  and  before  the  acknowledgment  of  a  deed  to  him, 
the  plaintiff  died.  The  present  application  is  to  have  the 
.sheriff,  now  in  office,  acknowledge  a  deed  to  Gerritt  Smith, 
who  has  been  substituted  as  plaintiff  in  place, of  the  deceased 
trustee.  T  he  contention  of  counsel  for  the  applicant  is  that 
the  substituted  tru.stee  succeeds  to  the  rights  of  the  ori- 
ginal purchaser  from  the  sheriff,  by  mere  virtue  of  his  appoint- 
ment.    Let  us  consider  this  question. 
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The  purchase  6f  the  land  by  the  original  triistecf  it  tie? 
sheriff's  sale  for  the  purpbse  of  saving  the  debt  is  to  be  re- 
garded as  a  temporary  investment  by  the  trustee  in  the  land 
purchased.  The  cestuis  que  trustent  have  therefore  in  the  first 
instance  no  direct  interest  in  the  land  as  such,  but  only  in  the 
proceeds  after  it  has  been  converted  into  money.  (Billings 
ton's  Appeal,  3  Rawle  47,  Pennock  vs.  Freeman^  1  Watts  409 ; 
Oslager  vs.  Fisher,  2  Pa.  467  ;  Rose  vs.  Jessup,  19  Pa.  280 ;  Ln- 
per  vs.  Irvine,  26  Pa,  S4 ;  Leiper's  Appeal,  35  Pa.  420 ;  Fell's 
Estate,  9  W.  N.  C.  293;  Johnson  vs.  Bliss,  11  W.  N.  C. 
293 ;  Chase  vs.  Irvine,  87  Pa.  286.)  For  this  reason  the 
trustee  may  sell  and  convey  a  good  title  to  the  land 
without  regard  to  the  cestuis  que  trustent  being  only 
responsible  to  the  latter  that  it  bring  a  fair  price.  But  the 
cestuis  que  trustent  are  after  all  the  real  parties  in  interest. 
The  land  is  held  for  them  and  before  a  sale  has  been  effected, 
they,  could  no  doubt  come  in  and  after  a  settlement  with  the 
trustee  for  whatever  might  be  due  by  way  of  expenditures  or 
compensation  elect  to  take  the  land,  instead  of  the  money 
which  might  be  realized  from  it  upon  a  sale.  So,  too,  upon 
the  same  principle  the  trustee  at  the  instance  of  the  cestuis 
qui  trustent  could  be  compelled  to  convert  the  land  into 
money  by  a  sale  and  devote  the  proceeds  to  the  purposes  of 
the  trust.  The  relation  of  the  trustee  to  the  land  is  in  some 
respects  different  in  such  a  case  as  this  one,  for  what  it  is  where 
a  trust  fund  has  been  improperly  converted  by  the  use  of  it 
in  the  purchase  of  land  by  the  trustee  in  his  own  name.  But 
after  all,  the  principle  maintains  in  this  as  in  that,  that  the 
trust  is  to  be  maintained  for  the  benefit  of  those  for  whom  it 
has  been  raised  up.  When  land  has  been  purchased  by  the 
trustee  as  in  the  present  instance  to  save  a  debt,  in  the  subse- 
quent handling  of  it  by  the  trustee,  it  is,  so  far  as  the  cestuis 
que  trnstent  are  concerned,  to  be  treated  as  personalty.  But 
it  is  not  as  we  have  seen,  altogether  remoyed  from  their  con- 
trol, nor  does  it  indeed  escape  from  the  bounds  of  the  trust. 
The  law  regards  and  treats  it  as  merely  a  temporary  invest- 
ment of  the  trust  funds  which  have  been  forced  by  the  circum- 
stances. But  even  in  that  character,  why  does  it  not  pass  by 
operation  of  law  to  a  successor  in  the  trust.  Being  real 
estate  in  fact,  on  the  death  of  the  original  trustee,  it  would 
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by  the  ordinary  rules  pass  to  his  general  heirs.  If  he  were 
the  mere  receptacle  of  the  legal  title  without  active  duties  to 
perform,  then  the  law  would  cast  the  title  and  the  trust  upon 
his  heirs  at  common  law.  (Carlisle  and  Mean's  Appeal,  9 
Watts  322 ;  Band's  Appeal  3  W.  &  S.  459.)  In  such  a  case 
there  is  no  occasion  for  the  appointment  of  a  new  trustee. 
But  it  is  clear  that  it  would  not  take  that  course  in  the  case 
with  which  we  are  now  dealing,  for  here  the  land  must  be  con- 
verted and  the  proceeds  devoted  to  the  trust  or  distributed  to , 
those  interested  therein.  On  the  other  hand,  if  we  suppose 
the  land  to  descend  to  the  heirs  general  of  the  deceased  trus- 
tee, they  would  take  it  only  in  the  same  character  and  capac- 
ity as  their  ancestor  did,  to  wit  to  dispose  of  it  for  the  benefit 
of  the  cestuis  que  truUent,  While  they  might  be  able  in  this 
view  to  sell  and  convey  a  good  title  clear  of  the  trust  because 
of  the  circumstances  under  which  the  land  was  purchased,  yet 
it  is  clear  that  they  could  not  take  it  as  their  own.  If  need 
be,  a  bill  to  enforce  the  trust  against  them  could  be  main-' 
tained,  and  in  taking  title  they  would  thus  become  trustees  in 
room  of  their  ancestor.  The  whole  matter  then  leads  to  this» 
that  the  general  heirs  of  the  deceased  trustee  would  become 
substituted  to  his  duties  in  the  disposition  of  that  portion  of 
the  trust  estate  which  happens  to  have  undergone  this  con- 
version. Instead  of  following  the  ordinary  rule  of  descents 
into  such  a  result,  it  is  more  reasonable  to  hold,  that  the  per- 
son who  is  actually  substituted  as  trustee  by  the  appointment 
of  the  court  under  the  act  of  1836,  succeeds,  by  virtue  of  that 
statute  to  the  title  and  the  duties  which  his  predecessor  was 
compelled  to  lay  down  by  deaths 

If  this  be  the  case  the  petitioner  is  right  in  his  applica- 
tion  and  we  must  allow  it.  The  trust  is  undisputed,  whoever 
may  be  eventually  shown  to  be  the  parties  interested  therein 
nor  is  there  any  dispute  as  to  the  capacity  in  which  Mr. 
Richardson  purchased  at  the  sheriff's  sale.  The  amended  re. 
turn  of  the  sheriff  as  well  asthe  other  facts  before  us  show  that. 
The  inchoate  title  of  the  deceased  purchaser  had  not  yet  com- 
pletely vested  in  him  at  his  death,  no  deed  having  been 
acknowledged  and  delivered  to  him.  We  are  now  asked 
to  allow  the  new  trustee  to  be  substituted  in  his  stead,  and 
direct  that  the  present  sheriff  make  out  a  deed  to  him.     If  in 
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place  of  this  a  deed  were  acknowledged  to  his  heirs,  we  could, 
as  has  been  seen,  compel  them  to  recognize  the  trust  and  en- 
force it  against  them  to  the  extent,  if  need  be,  of  a  reconvey- 
ance of  the  title.  We  do  the  same  thing  now  at  the  start  by 
adjudging  the  title  to  be  in  the  new  trustee  by  operation  of 
law.  if  the  deceased  trustee  had  any  claims  against  the  trust 
estate  for  compensation  or  expenditures  his  legal  representa- 
tives may  still  enforce  them  notwithstanding  the  present  dis- 
position Q<f  the  case. 

The   petition  is  granted,  formal  order  to   be  drawn   by 
counsel. 


Brock  vs,  Vockroth,  et  al, 
(Cpmm0H  Pleas  of  Lackawanna  County^  November  2^,  iS^o,) 

RULE  TO   OPEN   JUDGMENT. 

Defendants  pttrchiued  of  plHintiff  oertniii  peraonul  property  and  Rave  him  a 
note  upon  which  Jadgment  was  entered.  A  few  days  Uter  one  of  the  defeudaaU 
transferred  to  his  oo-def«^ndaiit  all  his  iiitervst  in  Raid  pruperiy. 

In  consideration  of  said  transfer  he  maintained  that  plaintiff  agreed  to  •> 
.lease  him  from  farther  liability  upon  the  said  judgment. 

This  was  denied  by  plaintiff  and  the  co-defendant. 

£fe(d,  that  defendant  set  up  a  legal  and  not  an  equitable  defence  and  as  soch 
Is  entitled  to  go  before  a  jury  upon  the  issue  thus  raised. 

C.  H.   Wells,  for  plaintiff. 

E,  C.  Newcombt  for  defendant. 

Arch  BALD,  P.  J,  The  defendants  purchased  of  the  plain- 
tiff certain  hotel  furniture  and  fixtures  and  gave  him  the  note 
upon  which  judgment  has  been  entered.  This  was  on  May 
2nd  last.  On  the  12th  of  the  same  month  the  defendant,  Pasek, 
transferred  to  his  co-defendant,  Vockroth,  all  his  interest  in 
the  business  and  the  personal  property  connected  with  it. 
He  claims  that  in  consideration  of  this  transfer  the  plaintiff 
agreed  at  the  time  to  release  him  from  further  liability  upon 
this  judgment.  This  is  sustained  by  his  own  evidence  but  it 
is  denied  by  the  plaintiff  as  well  as  by  Vockroth  his  co-defend- 
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ant  and  his  son  Charley.  The  writing  executed  at  the  time 
of  the  sale  to  Vockroth  does  indeed  contain  a  stipulation  that 
Vockrpth  shall  satisfy  the  judgment  and  release  Pasek  from 
its  payment,  but  there  is  nothing  to  show  that  Brock  vas 
party  to  this  arrangment  except  the  assertion  of  Pasek  him- 
self. 

If  this  were  in  fact,what  it  i<  in  name,  an  application  to  open 
the  judgment  so  as  to  allow  the  defendant  to  set  up  some  preter- 
mitted defense,  this  contradiction  by  the  others  of  the  sole 
testimony  of  the  defendant  Pasek  would  defeat  his  claim. 
But  in  reality  the  defendant  sets  up  an  agreement  to  release  him 
from  liability  upon  the  note,  made  with  the  plaintiff  since  the 
judgment  was  entered.  This  is  a  legal  defense  and  not  an  equi- 
table one.  It  is  the  same  as  though  he  tlaimed  to  have  paid  the 
judgment.  It  does  not  attack  the  original  giving  of  the  note, 
nor  set  up  an  equity  arising  out  of  that  transaction.  If  a 
scire  facias  were  sued  out  upon  the  judgment  the  defendant 
could  plead  the  alleged  release,  and  would  be  entitled  to 
have  his  evidence  go  to  the  jury  even  though  it  stood  alone 
and  opposed  to  all  the  other  evidence  in  the  case.  He  is  just 
as  much  entitled  to  go  before  a  jury  upon  this  issue  now  as  he 
would  be  then,  and  if  they  believe  him  they  may  do  so,  though 
thepltintiff  and  the  others  swear  directly  to  the  contrary. 
The  distinction,  therefore,  between  the  present  application  and 
the  ordinary  rule  to  open,  when  borne  in  mind  preserve,  to  the 
defendant  his  rights,  which  by  a  confusion  of  terms  and 
remedies,  might  otherwise  be  lost  to  him. 

The  rule  to  open  the  judgment  is  discharged,  but  an  issue 
is  awarded  to  determine  whether  the  defendant,  Pasek,  has 
been  released  by  the  plaintiff  from  liability  upon  the  note  up- 
on which  judgment  is  entered.  Let  this  take  the  form  of  a 
feigned  issue  upon  a  wager,  and  be  framed  by  counsel  within 
ten  days,  and  submitted  to  court  for  Approval. 


Dkcker  vs.  City  (»k  S(  rvmon. 
{CatnmoH  Pleas  of  Lackawanna  County^  Novembtt  77,  iSt^o,) 

RULE  FOR  NEW   TRIAL. 
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The  n«gf/g6o<Je  atcrib^  to  the  city  In  the  dedaratiun  was  eiilwftuifiid^y  the* 
allowinif  of  ihe  road  to  g:o  uoprotected  by  guardi.     The  Immediate  cauae.  of  the 
accident  was  ioe  on  tlie iXMrl. 

The  court  submitted  the  question  to  the  jury  as  to  whether  or  n  .t  the  icy 
coadition  of  the  road  was  such  as  would  chaige  the  city  with  neglect  of  duty.  Ver- 
dict w;s rendered  in  favor  of  the  plaintiff. 

Heidt  that  plaintiff  declared  for  one  thing  and  recoTered  for  another— 
which  oould  not  be.  That  ic  was  error  not  to  affirm  the  proposition  that  the  city 
would  not  be  resuonsihle  for  ice  an '  suow  in  the  ruad  witl^out  notice. 

Pricft  Carpenter  for  plaintiff. 
/.  H,  BurnSy  for  defendant. 

Arch  BALD,  P.  J.  There  are  two  reason.s  at  least  why 
this  rule  must  be  made  absolute  and  a  new  trial  awarded. 

In  the  first  place  the  cause  of  action  declared  upon  is  not 
the  same  as  that  on  which  the  plaintiff  was  allowed  to  recover 
a  verdict.  The  negligence  ascribed  to  the  city  in  the  declar- 
ation is  (in  substance)  the  allowing  of  the  road  to  go  unprotect- 
ed by  guards.  But  the  case  can  hardly  be  said  to  have  been 
tried  upon  that  issue.  The  immediate  cause  of  the  accident 
was  the  ice  upon  the  road.  The  peculiar  construction  of  -  the 
road,  at  that  point  no  doubt  contributed  to  it,  and  it  may  be 
that  with  guards  it  would  not  have  happened.  But  neither 
would  it  have  happened  without  the  ice,  and  unless  the  city 
is  chargnhl  with  ne<^lect  of  duty  in  allowing  the  icy  condition 
of  the  road  at  the  point  where  the  sled  began  to  slew,  she  is 
not  liable  in  this  action,  i  his  was  the  question  which  was  ac- 
cordingly submitted  to  the  jury,  and  u]>on  which  they  have 
passed.  They  have  found  the  city  negligent  in  permitting  the 
ice  to  accumulate  upon  this  steeply  rounded  roadway  ;  not  for 
constructing  it  without  barriers.  The  result  is  that  the  plain- 
tiff has  declared  for  one  thing  and  recovered  for  another.  This 
cannot  be,  and  the  verdict  in  consequence  must  be  set  aside. 

As  another  reason  for  awarding  a  new  trial,  there  was  er- 
ror in  refusing  the  defendant's  first  point.  It  seemed  to  meat 
the  trial,  that  the  jury  might  be  misled  by  an  affirmance  of  it, 
because  it  did  not  explain  what  constituted  notice.  But  as 
matter  of  law  the  point  was  strictly  accurate  and  the  defend- 
ant was  entitled  to  the  instruction  asked  for.  Counsel  did  not 
have  to  embody  in  the  point  all  the  law  as  to  what  would  be 
notice  to  the  city  in  such  a  case  as  this.  The  court  was  sim- 
ply asked  to  affirm  the  proposition  that  the  city  would  not  be 
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responsible  for  ice  and  snow  in  the  road  >yithout  notice. 
This  request  should  have  been  complied  with,  and  the  court 
fell  into  error  in  refusing. 

It  was  urged  at  the  argument  ihat  there  was  no   such   ac- 
cumulation of  ice  at  the  place  where  the  accident  occurred  as 
brought  the  city  into  neglect  for  not    removing   it.     We   are 
not  prepared  to  decide  the  question  at    this  time.     It   is   not: 
free  from  difficulty,  and  if  we  undertake  to  pass  upon  h  no\V", 
upon  a  retrial,  with  the  development  of  different  facts,  wh£«.t: 
we  might  see  fit  to  say    in  the  end  might  amount  to   nothin 
It  is  better  therefore  to  leave  the  whole  quertion  to  come    la 
again,  if  it  becomes  necessary,  after  a  full  and  free  trial  upo 
the  merits. 

The  rule  is  made  absolute  and  a  new  trial  awarded. 


Morrison,  et  al,,  vs,  Carbondale  Building  Association. 

{Common  Picas  of  Lackawanna  County^  in  Equity ^  December  f. 

i8go.) 

hearing  upon  bill  and  answer. 

A  bill  in  eqaity  was  filed  by  two  stockholderti  of  a  building  associatioii,  the 
pui-poee  of  whfch  was  to  have  an  order  granted  to  collect  in  the  assets  of  the  asso- 
ciation, wind  up  its  affairs  and  distributa  its  effects  to  the  parties  entitled  thereto. 

The  association  charter  had  expired  by  limitation  before  the  filing  of  the 
bill  and  no  ofiloers  had  been  elected,  prior  to  its  expiration,  to  wind  up  its  affairs. 

/feld,  that  while  the  association  had  dissolved  by  the  limitations  of  its  own 
charter  yet  such  an  emergency  as  winding  up  its  affairs  might  have  been  provided 
for  by  transferring  its  property  to  liquidating  trustees,  or  in  the  absence  of  any 
Kuch  provision  the  same  might  be  regarded  as  falling  on  the  officers  last  elected. 

That  in  case  of  the  withdrawal  of  the  officers  last  elected,  except  one,  unless 
otherwise 5)rovidtsd  for  by  the  by-laws  of  the  associat.on,  a  court  of  equity  may 
intervene  by  winding  up  the  corporate  affairs  through  the  medium  of  a  receiver. 

H,  C.  Butler,  for  plaintiffs. 

W.  IV.  LathropCy  for  defendant. 

Archbald,  p.  J.  The  bill  in  this  case  was  served  upon 
Joseph  Birkett  as  president  and  Thos.Voyle  as  secretary  of 
-the  defendant  corporation  and  answer  is  made  on  behalf  of 
the  association  by  Mr.  Voyle  in  the  capacity  in  which  he  is 
named. 

The  case  being  now  heard  upon  the  bill  and  answer,  the  lat- 
ter must  be  taken  as  true,  and  whatever  statements  of  the  bill 
are  there  denied  are  as  effectually  disposed  of  as  though  ab- 
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solutely  disproved.  The  first  result  of  this  is  to  aeprivc 
Thos.  C.  Davis,  trustee,  who  is  named  as  one  of  the  plaintiffs, 
of  any  further  standing  in  the  case.  The  second  paragraph 
.  of  the  answer  denies  that  he  is  either  a  stockholder  or  cred- 
itor of  the  associaiion  and  he  has  no  interest  therefore  to 
prosecute  the  suit.  There  is  nothing  to  do  but  to  direct  that 
as  to  him  the  bill'shall  be  dismissed,  and  it  will  be  according- 
ly so   ordered. 

As  to  the  remaining  plaintiffs  the  case  made  out  by  the  bill 

and  answer  is  this  :  The  defendant  corporation  is  a  building 
association  organized  under  the  act  of  12th  April,  i8S9-  ^^^ 
charter  expired  by  limitation  ort  March  2nd,  1890,  and  the 
regular  payment  of  monthly  dues  upon  the  stock  of  the  assoc- 
iation ceased  fork  penod  of  more  than  six  years  prior  .to  the 
filing  of  the  bill,  nor  has  there  been  an  election  of  officers  with- 
in that  time.  The  officers  elected  at  the  last  regular  meeting 
of  the  stockholders  have  all,  with  the  exception  of  the  treas- 
urer  and  secretary,  withdrawn  from  the  association  and  of 
these  two  officers,  Mr.  Scurry,  the  treasurer,  is  dead,  so 
that  Mr.  Voyle,  the  former  secretary,  is  the  only  ohe  now  re- 
maining. The  corporation  is  not  insolvent,  but  its  assets  are 
small  and  probably  amount  to  less  than  $600.  Mr.  Voyle  owns 
a  majority  of  the  stock,  but  the  plaintiffs,  Morrison  and  Burke, 
are  also  stockholders,  though  not  creditors  of  the  association. 
No  officers  were  elected  prior  to  the  expiration  of  the  char- 
ter, to  wind  up.  the  affairs  of  the  corpors^tion. 

The  question  is  whether  upon  this   showing  the  plaintiffs 
are  entitled  to  maintain  their  bill. 

The  purpose  of  the  bill  is  to  collect  in  the  assets  of  the 
defendant  association,  wind  up  its  affairs,  and  distribute  its  ef- 
fects to  the  parties  entitled  thereto.  There  is  no  prayer  for 
this,  it  is  true,  but  it  is  nevertheless  the  real  basis  of  the  bill. 
The  appointment  of  a  receiver  is  merely  ancillary  to  this  end. 
The  final  decree  in  the  case  must  be  one  ascertaining  the  par- 
ties interested  in  the  estate,  and  making  distribution  among 
them.  It  would  have  been  well  if  this  ultimate  aim  of  the  bill  had 
been  indicated  by  a  prayer  to  that  effect,  so  that  it  might  not 
seem  to  proceed  merely  for  the  purpose  of  obtaining  a  receiver, 
and  to  stop  with  that,  but  the  omission  is  easily  cured  by  an 
amendment  if  deemed  necessary.    The  only  precaution  mean- 
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time  is  not  to  let  the  omission  confuse  us  with  regard  to  the 
case  with  which  we  have  to  deal.  We  are  really  called  upon 
to  administer  upon  the  estate  of  the  defendant  corporation, 
and  if  we  arc  authorized  to  do  so  by  the  case  which  has  been 
made  out,  the  appointment  of  a  receiver  by  the  interlocutory 
order  now  asked  for,  appropriately  follows. 

Before  dealing  with  this  question  however  there  is  on6 
other  which  I  will  endeavor  to  dispose  of.  By  the  expiration 
of  the  charter  of  this  association,  it  ceased  according  to  the 
ordinary  rule,  to  have  any  corporate  existence,  and  could  not 
be  sued  or  impleaded  in  any  suit  or  action  at  law  or  in  equity. 
In  such  a  case  a  bill  of  the  present  character  would  not  or- 
dinarly  be  against  the  defunct  corporation,  but  would  have  to 
be  directed  against  the  officers  or  parties  in  possession  or  con- 
trol of  its  property.  But  under  the  act  of  April  17,  1876, 
(P.  L.  41,)  building  associations  in  this  state,  even  after  their 
charters  have  expired,  must  be  regarded  as  having  a  qualified 
corporate  existence.  By  this  act  they  are  authorized  to  con- 
vey lartdsby  deed  with  the  same  force  and  effect  as  during  the 
term  of  their  charters.  So  long  therefore  as  they,  have  any 
lands  to  convey  they  are  invested  with  such  functions  of  a 
corporation  as  are  necessary  to  do  so.  But  as  the  convey- 
ance of  land  involves  the  disposition  to  such  extent  of  the 
property  and  effects  of  the  corporation  to  prevent  this  and 
secure  complete  control  of  the  whole  corporate  estate,  the 
corporation  itself  must  be  brought  into  court  as  in  other  cases. 

This  brings  us  to  the  consideration. of  the  merits,  and  up- 
on them  we  have  little  doubt  of  the  propriety  of  entertaining 
the  present  bill.  The  defendant  corporation  has  been 
dissolved  by  the  limitations  of  its  own  charter,  and 
has  practically  no  one  to  attend  to  his  affairs.  It 
might  have  provided  for  this  emergency  by  transferring  its 
property  to  liquidating  trustees,  or  in  the  absence  of  any 
such  provision,  the  duty  of  winding  up  the  affairs  of  the  a.s- 
sociation  might  be  regarded  as  falling  upon  the  officers  last 
elected.  But  in  the  present  case  there  is  but  a  single  officer 
left,  Mr.  Voyle  the  former  secretary,  and  he  has  held  over  for 
many  years  without  election.  It  could  not  have  been  con- 
templated when  he  was  last  elected,  that  the  duty  of  liquid- 
ation would  devolve  upon  him  alone.     But  however  that  may 
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be,  it  is  deaf,  tliat  this  single  officer  of  the  defendant  assoc- 
iation is  not  competent  to  wind  up  its  affairs.  Assume  that 
he  might  properly  deal  with  the  personal  effects  of  the  corpor- 
ation yet  how  could  he  sell  and  convey  its  real  estate  ?  The 
act  of  17  April,  18/6,  above  referred  to  which  authorizes  the 
execution  of  conveyances  of  land  by  building  associations  .  af- 
ter the  term  for  which  they  have  been  incorporated  h^s  ex- 
pired, manfestly  requires  the  same  complement  of  officers  to 
resolve  upon  and  execute  such  deeds  of  conveyance  as  would 
be  required  if  the  association  were  in  full  life.  The  by-laws  of 
the  defendant  association,  which  under  the  act  of  1859  would 
regulate  this  question  in  the  present  instance,  are  not  in  evi- 
idence;  but  we  will  not  assume  the  improbability  that  if  they 
were,  they  would  be  found  to  confer  these  important  corpor- 
ate powers  upon  the  secretary  alone. 

The  affairs  of  this  association  stand  therefore  in  such  em- 
ergency that  unless  some  something  intervenes  to  take  diargc 
of  them  they  will  be  entirely  dissipated.     The  only   way  out ' 
of  it  for  all  the  parties  concerned,  seems  to  be  by  the  winding 
up  of  the  corporate  affairs  by  this  court,  through  the  medium 

of  a  receiver.  That  we  have  jurisdiction  to  do  so  can  not  well 
be  doubted.  It  is  established  by  abundant  authority,  that 
upon  the  dissolution  of  a  corporation  with  no  one  to  attend 
to  its  affairs,  a  court  of  equity  may  take  hold  of  the  corporate 
estate  and  administer  upon  it.  (2  Waterman  Corp.  1,938; 
Angel  &  Ames  Corp.  §  779  A.;  Morawetz  Corp.  5?  662 ;  Endlich 
Build.  Assoc.  §  494 ;  Kerr  on  Receivers  P.  83.  N.  4  ;  High  on  Re-' 
vceiers  §  303).  That  is  just  the  condition  of  the  defendant  as- 
sociation and  the  application  for  the  intervention  of  the  court 
is  timely  and  well  made.  The  first  step  is  the  appointment  of  a 
receiver  ;  others  will  appropriately  follow.  But  for  the  present 
until  he  has  realized  upon  the  assets  of  the  defendant  com- 
pany, and  produced  a  fund  for  distribution,  nothing  further 
can  be  done.  The  bill  however  will  meantime  be  retained  as 
a  pending  matter. 

Ordered  that  a  receiver  be  appointed  as  prayed  for  in  the 

bill,  under  bond  in  twelve  hundred  dollars  with  sureties  to  be 

.approved  by  the  courtj  a  formal  order  to  be  drawn  by  counsel 
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and  submttted,  the  case  to  stand  over  as  a  pending   matter 
for  the  further  order  of  the  court. 

Ordered  further  y  that   as  to  Thomas  C  Davis,  trustee,  the 
bill  be  dismissed. 


CORBETT  vs,    Bloch,  et  aL 

{In  the  Caurt  of  Common  Pleas  ofLackawanHa  County,  Sitting- 
in  Equity^   No,  4,  April  Term,  1886,) 

A  BILL  TO  OPEN  AND  CAUSE  TO  BE  KEPT  OPEN  AN  ALLEY. 

A  ooDTeyed  to  B  on  the  96th  of  Harcb,  1806,  a  portion  of  lot  nnmber 
ctoTTB,  sitiiato  on  Fton  ayenoe,  in  the  dty  of  8.'*rantoD,  it  being  twenty-MTon 
fiMt  in  front  and  one  hnndrad  and  fli^e  feet  in  depth.  In  the  oonveyanee  was  an 
agraeoMnt  to  keep  or  oanee  to  be  kept  open  for  the  use  of  B,  etc.,  an  alley  on 
the  north  tide  of  the  said  portion  of  lot,  from  the  front  to  the  rear  of  the  nune, 
all  of  which  a]l«y  was  to  be  on  the  land  of  A. 

When  the  oonT«yance  was  made  there  were  two  wooden  buildings  on  the  . 
firant  of  said  lot  number  eleyen.  One  was  twenty  feet  wide  and  was  upon  the 
said  twenty-eeTen  feet,  leaving  a  space,  not  built  upon,  about  seven  feet  in 
width.  This  open  space  was  the  extreme  southerly  portion  ot  lot  number  eleTcn. 
The  other  building  was  fourteen  feet  in  width  and  occupied  the  entire  space  be- 
tween the  northerly  side  of  B*s  building  and  the  line  between  lots  eleven  and 
twelTa.  There  was  pfaetically  no  space  between  the  buildings  nor  between  the 
fourteen  foot  building  on  the  north  side  and  the  one  on  lot  number  twelve. 

On  July  9y  1868,  a  contract  of  sale  was  entered  into  between  B  and  blank 
as  to  party  of  the  second  part,  by  the  terms  of  which  B  agreed  to  sell  the  land 
purcbaeed  of  •  A,  in  March,  ISfML  The  said  contract  specified  that  title  of  pur- 
chaser was  to  be  perfected  by  a  sheriffs  sale.  On  November  18, 1868,  an  ezeeu- 
tiOQ  was  issued,  and  fm  December  19,  1868,  Uie  Bfarvhal  of  the  Mayor's  Court, 
of  Bcranton,  returned  that  he  sold  the  premises  to  C  No  deed  appears  to  haye 
been  acknowledged  until  October  16, 1876,  when  the  sheriff  of  Lusisrne  county 
acknowledged  a  deed  in  open  Cbnrt  to  C,  which  recited  the  previous  sale  by  the 
marshal.  C  took  possession  of  the  property  some  time  hi  1868,  and  in  1871 
leased  the  premises  to  plaintiff.  By  deed  dated  January  2,  1888,  C  conveyed 
the  premises  to  plaintiff,  the  latter  having  been  in  possession  from  1871.  On 
sad;  June,  1885,  plaintiff  notified  A,  and  a  subeequent  purchaser  from  A,  to  open 
for  plaintUTs  use  an  alley  on  the  north  side  of  said  lot  number  eleven,  as  cov- 
enanted in  deed  of  28  March,  1866.  The  alley  was  not  opened  as  required  in 
the  BOtioel  A  bill  in  equity  was  tiled  in  February,  1886,  praying,  inter  o/ia, 
for  the  opeoing  of,  and  cause  to  be  kept  open  the  alley  aforesaid. 

At  the  hearing  before  the  Master  it  was  shown  that  immediately  after  the 
deed  of  96th  of  March,  1866,  was  executed,  that  the  parties  to  it  discoyered  that 
an  error  had  been  made  and  rectified  ic  among  themselyes  by  going  on  the  prem- 
isss,  in  preesoce  of  witnesses  and  agrseing  that  the  alley  should  be  on  the  southerly 
sldaol  lot  number  eleyen.     The  testimony  showed  that  in  consequeooe  of  said 
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kgnttmiit  that  A  buiU  and  erwtod  a  hooM  on  part  of  the  aito  of  t^v  abaadofA 
al^j  and  (hat  tlie  alley  on  (Im  aoutberly  aide  of  lol  nnoibir  oIotmi  waa  kept 
opw  untU  doatfd  l^  plaintiff  in  1885. 

Hdd,  that  the  facte  of  the  oaae  did  not  warrant  the  ezaroiae  of  eqnltahle  pow. 
or*,  and  to  enforce  a  c-kveoant  whioh  found  ita  way  into  a  deed  by  uiitake,  wovM 
ha  extremely  inequitable,  partfealarly  after  many  years  acgnletcenee  of  plaint- 
iff and  bis  predeofesoriL  Taat  even  thovgh  the  sorirener  made  no  mMske  in 
daaignaUng  the  location  o(  the  alley  in  the  deed  of  Kerch,  1808,  stUI  the  aak^ 
sequent  action  of  the  parties  to  It  and  those  daimittg  made  ft  prohibit  the  in- 
lerpoaltion  of  equity. 

Callings,  Comegys,  for  plaintiff. 

Prices  for  exceptions. 

Ward 6r  Hifrn,  for  Horn;  Hannah^  Bloch. 

REPORT  OF  MASTER. 

To  the  Honorable  the  Judges  of  said  Conrt: 

The  plaintiff  filed  his  bill  in  equity  praying  for  a  decree 
commanding  the  defendants  to  open  and  cause  to  be  kept 
open,  certain  alley  ways  upon  lands  adjoining  the  lot  of. 
plaintiff,  in  the  City  of  Scranton. 

The  material  facts  in  the  case  are  found  from  the  evi- 
dence produced  and  taken  before  the  Examiner  to  be  as 
follows : 

I.  Upon  the  26th  day  of  March,  A.  D.  1866,  Elizabeth 
Horn,  one  of  defendants,  was  the  owner  in  fee  of  Ldt  No. 
eleven  in  block  No.  forty-one  upon  the  town  plot  of  Scran- 
ton, situated  on  the  westerly  side  of  Penn  avenue  ne^r  Vine 
street,  and  upon  that  day  said  Elizabeth  Horn  and  her  hus- 
band, John  Horn,  in  consideration  of  the  sum  of  two  thou- 
sand and  two  hundred  and  fifty  dollars,  conveyed  to  Patrick 
Moyles  a  portion  of  said  lot  described  in  the  said  convey- 
ance as  follows :  **Being  part  of  lot  number  eleven  in  square 
or  block  No.  forty-one,  and  situated  upon  a  street  called  and 
named  Penn  avenue  in  the  Borough  of  Scranton,  to-wit: 
Twenty-seven  feet  in  front  pn  said  avenue  and  one  hundred 
and  five  feet  in  depth  exclusive  of  the  ten  feet  in  front  to  be 
used  for  yard,  vault,  porch,  piazza,  bay-window  and  cellar- 
way. 

II.  In  the  said  conveyance  from  Elizabeth  and  John 
Horn  to  Patrick  Moyles  appears  the  following :  "And  fur- 
ther the  party  of  the  first  part,  their  heirs  and  assigns  agrees 
for  the  consideration   above  mentioned  to  cause  to  be  kept 


x>pen  for  the  use  of  said  Patrick  Moyles,  his  heirs,  cxecutorF> 
administrators  and  assigns,  an  alley  on  the  north  side  of 
said  lot,  from  the  front  line  of  lot  on  said  avenue  to  the 
rear  of  the  same,  two  (2)  feet  in  width,  all  of  which  alley 
shall  be  on  the  land  of  the  party  of  the  first  part,  from  the 
front  line  of  lot  back  one  hundred  and  five  (105)  feet,  and 
from  that  depth  to  the  rear  of  the  whole  said,  the  said  alley 
shall  be  erected  and  laid  out  on  the  lot  of  the  party  of  the 
first  part  and  be  three  feet  in  width. 

AJsOf  That  in  the  event  thjat  the  open  way  now  on  the 
south'side  of  said  lot  should  at  any  time  hereafter  be  closed 
for  any  purpose  whatever  then  the  said  party  of  the  first 
par^,  their  heirs  and  assigns  agree  to  cause  to  be  erected  and 
lad  out  from  the  public  alley  in  the  rear  of  said  lot  as  a  pri- 
vate alley  of  not  less  than  eight  feet  in  width  from  the  rear 
end  of  said  lot  to  the  rear  end  of  the  property  and  premises 
hereby  sold  and  conveyed. 

III.  At  the  time  of  the  said  sale  to  Moyles,  John  Horn 
was  the  owner  in  his  own  right,  of  lot  number  twelve  (12) 
in  said  block  forty-one  (41),  which  lot  adjoined  lot  number 
eleven  (11)  on  the  northerly  side  thereof. 

IV  In  March,  1866,  when  the  above  mentioned  part 
of  lot  No.  eleven  was  conveyed  to  Moyles,  there  were  two 
wooden  buildings  standing  upon  the  front  part  of  said  lot 
eleven.  One  of  them  was  about  twenty  feet  wide,  and  was 
upon  the  twenty-seven  feet  conveyed  to  Moyles,  leaving  an 
open  space,  or  portion  of  the  front  of  the  lot  not  built  upon, 
about  seven  feet  in  width  ;  this  open  space  was  the  extreme 
southerly  portion  of  lot  number  eleven.  The  other  building 
was  fourteen  feet  in  width,  and  occupied  the  entire  space 
between  the  northerly  side  of  the  building  above  mentioned, 
which  may  be  denominated  the  "Moyles  house*'  and  the 
line  between  lots  eleven  and  twelve.  This  fourteen  foot 
building  may  be  called  the  "Bloch  house.'*  The  twenty- 
seven  feet  conveyed  by  Mr.  and  Mrs.  Horn  to  Moyles  in 
1866,  was  the  southerly  twenty-seven  feet  of  said  lot  eleven; 
about  twenty  feet  of  it  was  covered  by  the  Moyles  house 
aforesaid,  and  the  remaining  portion  was  vacant ;  there  was 
practically  no  space,  but  few  inches  at  most,  between  the 
Moyles  house   and  the    Bloch  house,   apd  the  northerly  side 
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t>f  the  Bbch  house  came  to  the  line  between  lots  eleven  and 
twelve.  Lot  twelve  was  built  upon  in  front  from  the  south- 
<erly  to  thie  northerly  side  thereof,  there  being  practically  no 
"space  between  the  Bloch  house  and  the  building  on  lot 
twelve,  known  as  the  United  States  Hotel. 

V.  For  5ome  time  prior  to  hi«  purchase  Mr.  Moyles  had 
lived  as  a  tenant  in  the  Moyles  house  ;  after  his  purchase  he 
t>ccupied  the  property  until  some  time  in  1868,  when  he 
moved  away  from  Scranton  with  his  family..  To  what  place 
he  moved,  or  where  he  now  is,  whether  living  or  dead/  there 
is  no  testimony  before  the  Mastei*  to  show.  In  1868,  he 
appears  to  have  become  seriously  involved  in  debt.  In  May 
of  that  year  a  mechanic's  lien  was  entered  against  his  house, 
which  had  been  burned  down  and  been  rebuilt  in  1867,  by 
David  Danbenspeck,  who  filed  a  lien  for  $1,012.50.  Scire 
facias  was  issued  in  July,  1868,  and  on  July  16,  1868,  by 
agreement  of  counsel,  A.  A.  Chase,  esq.,  representing  plain- 
tiff,, and  Hon.  John  Handley,  representing  defendant,  judg- 
ment was  entered  upon  the  Scire  Facias  for  $100.37. 

On  July  9,  1868,  a  contract  of  sale  appears  to  have  been 
entered  into  between  Patrick  Moyles  of  the  first  part;  blank, 
as  to  the  party  of  the  second  part,  by  the  terms  of  which 
Patrick  Moyles  agreed  to  sell  to  the  party  of  the  second 
part  the  land  purchased  by  him  in  March,  1866,  from  John 
and  Elizabeth  Horn,  for  the  sum  of  $2,800,  which  was  to  be 
paid  by  the  purchaser  by  paying  off  certain  judgments  and 
other  debts  recited  therein,  including  the  Mechanics  lien 
judgment,  and  paying  the  balance  to  said  Moyles.  This 
contract  is  in  the  handwriting  of  Hon.  John  Handley.  It 
was  produced  by  him  at  the  hearing  before  the  Master.  It 
is  executed  only  by  the  mark  of  Patrick  Moyles,  attested  by 
C.  Brinkerhpff  and  H.  R.  Noll  as  witnesses.  Judge  Handley 
testifies  that  he  paid  off  the  claims  in  accordance  with  the 
contract,  and  that  his  failure  to  execute  the  contract  was 
but  an  omission.  The  contract  specifies  that  the  title  of 
the  purchaser  is  to  be  perfected  by  a  Sheriff's  sale,  and  it 
appears  that  on  November  18,  1868,  Judge  Handley,  as  at- 
torney for  the  plaintiff  in  the  mechanic's  lien  judgment  or- 
dered by  praecipe  filed  with  D.  Rankin,  clerk  of  the  Mayor's 
Court,  of    Scranton,   in   which  court   all  the   Mechanics  Hen 
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proceedings  had  been  had,  a  levari  facias  upon  the  mechanic's 
Hen  judgment ;  the  writ  issued  to  .Peter  NalHn,  marshal  of 
said  court,  who  on  December  19,  1868,  returned  that  he  had 
sold  the  premises  to  John  Handle/,  for  the  sum  of  twenty- 
five  dollar.'!.  The  premises  are  described  in  the  writ  as  fol- 
lows: "The  following  described  building  and  lot  of  ground 
of  Patrick  Moyles,  to-wit:  A  dwelling  house  of  two  stories, 
havin  r  a  front  of  twenty  feet  and  a  depth  of  thirty  feet  sit- 
uated on  the  westerly  side  of  Penn  avenue  on  the  second 
lot  from  Vine  street,  No.  11  in  block  42,  in  the  City  of 
Scranton." 

No  deed  appears  to  have  been  made  and  acknowledged 
to  (he  purchaser  during  the  continuance  of  the  Mayor's 
Court  of  Scranion  ;  but  on  October  »6,  1876,  the  sheri£F  of 
Luzerne  county  acknowledged  a  deed  in  open  court  to  Judge 
Handley,  reciting  the  previous  sale  of  the  Marshal  of  the 
Mayor's  Court,  of  Sctanton,  and  .  lilure  of  said  Marshal  to 
acknowledge  such  deed.  In  the  Sheriff's  deed  the  descrip- 
tion appears  to  be  somewhat  different  from  the  return  of  the 
Marshal  although  purporting  to  recite  it.  The  Sheriff's  deed 
purports  to  convey  as  follows: 

**  A  certain  messuage  or  tract  of-  land  lying  and  being  in 
the  City  of  Scranton,  Luzerne  county,  Pennsylvania,  on 
Penn  avenue,  being  lot  number  eleven  in  square  or  block 
number  forty-one,  being  twcfity  seven  feet  in  width  on  said 
avenue  and  one  hundred  and  6ve  feet  in  depth  exclusive  of 
the  ten  feet  in  front  to  be  used  for  porch,  vault  and  piazza, 
bay-window  and  cellarway,  and  for  no  other  purpose.  To- 
gether with  and  subject  to  all  the  rights,  privileges,  liberties 
and  conditions  contained  in  deed  from  Elizabeth  Horn,  et  al., 
to  Patrick  Miles*  dated  26  March,  1876,  deed  book  No.  109, 
page  410,  ctr." 

Judge  Handley  appears  to  have  taken  possession  of  the 
property  ^or.le  time  in  the  year  1868.  About  that  time  or, 
shortly  thereafter,  a  fence  was  built  parallel  with  the  south- 
erly line  of  the  lot  owned  by  Moyles,  which  is  also  the 
southerly  line  of  lot  eleven,  distant  about  three  feet  from  that 
line.  This  space,  three  feet  in  width,  was  for  many  years 
and  up  to  within  a  short  time  of  filing  the  bill  in  this  case 
used  as  a  passage  way  or  alley.     It  opened  on   Penn  avenue, 
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and  extended  back  105  feet,  the  depth  of  the  Moyles  lot ; 
there  it  opened  into  a  wide  open  space  on  the  land  of  Eliza- 
beth Horn  and  was  open  to  the  alley  in  the  rear.  People 
lised  it  freely  and  it  was  a  hard,  well-worn,  wefl-beaten  path. 
In  1871^  Judge  Handley  leaded  the  .Moyles  premises  tb 
James  Corbett,  the  plaintiff  in  this  case,  who  occupied  the 
premises  as  tenant  until  some  years  later  when  he  purthas- 
ed  it. 

Judge  Handley*s  deed  to  James  Corbett  bears  date  Jan- 
uary 2,  1883.  James  Corbett  continued  in  possession  until 
the  filing  of  the  bill  in  this  case  and  since  to  the  time  of  his 
.  death,  which  was  since  the  case  was  argued  before  the  Mas- 
ter.  His  heirs  are,  I  believe,  in  possession  now.  Several 
years  before  the  filing  of  the  bill  in  this  case,  James  Corbett 
caused  a  stone  wall  to  be  built  upon  the  line  between  his 
property  and  the  adjoining  property  on  the  north.  This 
wall  begins  at  the  rear  of  his  house  and  extends  to  the  rear 
line  of  his  lot.  It  then  turns  in  a  southwesterly  direction 
.  and  extends  to  wjthin  a  few  feet  of  the  line  between  lots 
eleven  and  lots  ten. 

The  ground  has  been  filled  in  so  that  the  surface  of  Cor- 
bett's  lot  is  at  a.  level  with  the  top  of  this  stone  wall,  and 
about  five  feet  higher  than  the  adjoining  property  on  the 
north  and  west,  but  not  higher  than  the  adjoining  property 
upon  the  southwest,  to  wit,  lot  ten  in  said  block.  The  Bloch 
house  was  built  by  John  Horn  and  Elizabeth  Horn  in  the 
year  1865.  In  1867,  it  was  rented  to  David  Bloch,  who  took 
possession  and  occupied  it  as  a  store  and  dwelling.  On 
March  30,  1874,  Bjoch  bought  from  John  and  Elizabeth 
Horn,  the  strip  of  land  upon  which  said  Bloch  house  stands, 
being  fourteen  feet  and  one-half  inch  wide  in  front  on  Penn 
avenue.  The  lot  so  sold  to  Bloch  extends  back  about  fifty- 
one  feet,  but  the  building  is  not  nearly  so  deep.  Bloch  has 
remained  in  possession  of  this  property  ever  since. 

Some  years  before  the  bill  was  filed  in  this  ca^e  John  and 
Elizabeth  Horn  erected  or  placed  upon  the  rear  end  of  lot 
eleven,  behind  the  properties  of  Corbett  and  Bloch,  a  dwel- 
ling house^  This  dwelling  was  moved  from  some  other  lo- 
cality to  the  said  portion  of  lot  11,  still  owned  by  the 
Horns.     The  southwestern  end  of  this  dwelling  is  about  12 


LAtkAWA^NA  jbRlSt.  447 

feet  froni  the  dividing  line  between  lots  lo  and  ii,  and  the 
ilortheasterh  end  is  about  ten  feet  fronl  the  dividing  lii\e  be- 
tween lots  ik  and  i2. 

Matthias  Robling  became  the  owner  of. the  United  States 
Hotel  property,  and  so  far  as  the  evidence  sho^s,  he  or  sonie 
other  parties  became  the  owner  of  the  entire  lot  12  before 
the  bill  was  filed  in  this  case*. 

VI.  In  the  year  1885,  ^^  thereabouts,  James  Corbett 
erected  and  constructed  a  small  building  upon  the  front  and 
southerly  side  of  his  lot  which  completely  filled  the  gap  or 
space  which  had  before  been  there :' the  building  is  about 
seven  feet  wide  and  comes  up  close  to  the  adjoining  build- 
ings on  both  sides.  This  building  is  spoken  of  in  the  testi- 
mony as  the  "butcher  shop"  or  "meat  market." 

VII.  Upon  June  22,  1885,  Jamen  Corbett  caused  a  no- 
tice to  be  served  upon  John  Horn,  Elizabeth  Horn  and  David 
Bloch,  as  follows : 

"  You  are  hereby  notified  and  required  to  open  for  my 
use  an  alley  on  the  north  side  of  lot  No.  11,  in  square  or 
block  number  forty-one,  situate  on  Penn  avenue  in  the  City 
of  Scranton,  as  covenanted'  by  you  in  the  deed  from  you  to 
Patrick  Moyles  dated  the  26th  day  of  March,  1866,  and  I 
desire  that  the  same  be  done  within  thirty  days  from  the  date 
hereof." 

VI li.  The  alley  wc^s  not  opened  by  the  defendants  as 
required  in  the  foregoing  notice  and  the  bill  in  this  case  was 
filed  in  February,  1886. 

IX.  Whatever  may  have  been  the  intention  of  the  par- 
ties to  the  deed  of  26th  March,  1866,  as  to  alleyways  appur-. 
tenant  to  said  deed,  it  seems  clear  that  such*  intention  was 
not  as  expressed  in  the  deed.  The  only  light  that  is 
thrown  upon  what  the  actual  intention  was,  is  to  be  found 
in  the  testimony  of  John  Horn  and  Elizabeth  Horn,  and  I 
am  not  satisfied  that  this  testimony  is  competent. 

However,  it  is  established  by  other  evidence,  that  imme- 
diately after  the  deed  was  executed  the  parties  discovered 
that  an  error  had  been  made  and  proceeded  to  rectify  it 
among  temselves,  with  the  aid  of  neighbors,  by  going  upon 
the  ground  in  the  presence  of  witnesses  and  agreeing  that 
the  alleys  should  be  on  the  southerly  side  of  iSt  eleven,  on 
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Moyles'  lane),  tvv6  feet  wide,  from  Penn  avcAue  As  tar  back 
as  Moyles'  land  extended,  and  then  across  Mrs.  Harris'  lot 
three  feet  wide  to  the  alley  in  the  rear,  and  if  Moylcii  should 
build  up -in  front  so  that  the  vacant  space  whicb  constituted 
his  drive  way,  was  closed  up,  then  the  Horn's  were  to  open 
an  additional  eig^ht  foot  alley  for  Ms  use  as  a  driveway  from 
the  alley,  across  their  lot,  the  rear  portion  of  lot  eleven,  to 
his  premises.  This  arranj^eiment  was  acquiesced  in  by  all 
parties  and  actually  carried  into  effect  upon  the  ground. 
The  narrow  alley  three  feet  or  more  wide  along  the  southerly 
side  of  lot  eleven  has  existed  from  that  time  and  has  been 
commonly  and  largely  u^ed,.  not  only  by  the  parties,  but  by 
many  others,  until  in  1885,  ^vhen  Corb^tt  obstructed  the 
Penn  avenue  end  by  building  the  meat  market  above  re- 
ferred to.  No  other  alley  has  been  claimed  until  the  notice 
of  June  22,  1885,  was  served  upon  defendants. 

X.  The  provision  in  the  deed  from  John  ahd  Elizabeth 
Horn  to  Patrick  Moyles  respecting  an  alley  along  the  north- 
erly side  of  Moyles  lot,  or  the  northerly  side  of  lot  eleven, 
whichever  is  meant  by  the  deed,  wholly  on  land  of  John  and 
Elizabeth  Horn  was  a  clear  mistake  arising  from  a  misunder- 
standing between  the  Horn's  and  Judg«  Handley,  who  as 
their  attorney,  or  the  attorney  of  Patrick  .Moyles  or  both, 
drew  the  said  deed. 

Outside  the  testimony  of  the  Hiirn's  this  is  made  suffi- 
ciently clear  by  the  collateral  fact  that  to  open  such  alley 
would  require  the  destruction  of  valuable  buildings  recently 
built. 

XI.  Upon  September  20,  1886,  during  the  hearing  be- 
fore the  Examiner,  John  Horn  and  Elizabeth  Horn,  tendered 
to  James  Corbett  a  deed  duly  executed  and  acknowledged, 
conveying  to  said  James  Corbett,  his  heirs  and  assigns  forever, 
the  right  cf  way  over  a  strip  of  land  eleven  feet  wide  on  the 
southerly  side  of  lot  1 1  from  the  alley  in  rear  of  said  lot  to 
the  land  sold  March  26,  1866,  to  Patrick  Moyles.  This  deed 
was  left  >^'ith  the  Examiner. 

I  .have  thus  endeavored  to  fully  and  carefully  find  the 
facts  upon  which  the  decision  of  this  cause  must  rest. 

The  unexplained  absence  of  Patrick  Moyles,  and  the 
utter  (ailiiie  to  show  anything  of  bis  whereabouts  since  1868, 
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raises  I  think  the  presumption  that  he  is  dead.  The  burden 
is  thus  cast  upon  the  defendants  to  rebut  this  by  showing 
that  he  is  alive,  in  order  to  render  the  testimony  of  John 
Horn  and  Elizabeth  Horn  competent.  This  has  not  been 
done  and  I  feel  compelled  to  exclude  the  testimony. 

There  is,  however,  abundant  testimony  outside  of  theirs 
to  convince  me  that  there  is  no  equity  in  the  plaintiff's -de- 
mand. It  is  asked  in  the  first  paragraph  of  the  prayer  in 
plaintiff's  bill,  that  defendants  shall  cause  to  be  opened  an 
alley  upon  the  north  side  of  the  lot  sold  to  Moyles,  as  far 
back  as  Moyles'  land  extends,  and  from  there  to  the  alley, 
all  on  defendants  land.  While  this  covenant  is  in  the  deed, 
It  was  not  the  agreement  of  the  parties,  and  was  immediately 
after  the  delivery  of  the  deed,  abandoned  by  the  parties  and 
another  substituted  in  its  place. 

It  would  be  extremely  inequitable  to  now  enforce  what 
the  parties  never  agreed  to,  but  which  found  its  way  into  the 
deed  by  clear  mistake,  particularly  after  so  many  years  ac- 
quiescence by  plaintiff  ahd  his  predecessors  in  title,  and  en* 
joyment  of  that  which  was  accepted  in  substitution. 

The  second  paragraph  ptays  for  the  opening  of  an  alley 
which  defendants  acknowledge  should  be  opened,  and  have 
tendered  a  deed  for.  There  seems,  however,  to  have  been  no 
demand  for  the  opening  of  this  alley  before  the  bill  was 
filed. 

Under  these  considerations  I  am  of  opinion  that  defend- 
ants are  entitled  to   have  the   plaintiffs  bill   dismissed   with 
costs,  which  is  accordingly  recommended. 
Respectfully  submitted. 

Henry  A.  Knapp,  Master. 

EXCEPTIONS  TO  REPORT  OF  MASTER. 

Now,  July  i8th,  1890,  Sarah  A.  Corbett,  by  her'attorney, 
S.  B.  Price,  files  the  following  exceptions  to  the  report  of  the 
Master  in  this  case  : 

First.     The  Master  erred  in   his  ninth  finding  of  facts 
which  is  as  follows:    "Whatever  may  have  been  the  intention 
of  the   parties  to  the  deed  of  26th  March,  1866,  as  to  alley- 
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ways  appurtenant  to  said  deed,  it  seems  clear  that  such  in- 
tention was  not  as  expressed  in  the  deed.  The  only  light 
that  is  thrown  upon  what  the  actual  intention  was  is  to  be 
found  in  the  testimony  of  John  Horn  and  Elizabeth  Horn, 
and  I  am  not  satisfied  that  this  testimony  is  competent. 
However,  it  is  established  by  other  evidence  that  immedi- 
ately after  the  deed  was  executed,  the  parties  discovered 
that  an  error  had  been  made  and  proceeded  to  rectify  it 
among  themselves,  with  the  aid  of  neighbors,  by  going  upon 
the  ground,  in  the  presence  of  witnesses,  and  agi'eeing  that 
the  alleys  should  be  on  the  southerly  side  of  lot  ii,  on 
Moyles'  land,  two  feet  wide  from  Penn  avenue,  as  far  back 
as  Moyles*  land  extended,  and  then  across  Mrs.  Horn's  lot, 
three  feet  wide,  to  the  alley  in  the  rear,  and  if  Moyles  should 
build  up  in  front  so  that  the  vacant  space  which  constituted 
his  driveway  was  closed  up.  then  the  Horns  were  to  open 
an  additional  eight  foot  alley  for  his  use  as  a  driveway  from 
the  alley,  across  their  lot,  the  rear  portion  of  lot  eleven,  to 
his  premises^  This  arrangement  was  acquiesced  in  by  all 
parties  and  actually  carried  into  effect  up6n  the  ground. 
The  narrow  alley,  three  feet  or  more  wide,  along  the  south- 
icrly  side  of  lot  eleven,  has  existed  from  that  time  and  has 
been  commonly  and  largely  used,  not  only  by  the  parties, 
but  by  \nany  others,  until  in  1885,  when  Corbett  obstriucted 
the  Penn  avenue  end  by  building  the  meat  market  above 
referred  to.  No  other  alley  has  been  claimed  until  the  notice 
of  June  22,  1885,  was  served  upon  defendants." 

There  is  no  competent  and  no  sufficient  evidence  to  sup- 
port this  finding. 

Second.  The  Master  erred  in  his  tenth  finding  of  facts, 
which  is  as  follows :  "The  provision  in  the  deed  from  John 
and  Elizabeth  Horn  to  Patrick  Moyles,  respecting  an  alley 
along  the  northerly  side  of  Moyles'  lot,  or  the  northerly  side 
of  lot  I?,  whichever  is  meant  by  the  deed,  wholly  on  land 
of  John  and  Elizabeth  Horn,  was  a  clear  mistake-  arising 
from  a  misunderstanding  between  the  Horns*  and  Judge 
Handley,  who,  as  their  attorney,  or  the  attorney  of  Patrick 
Moyles,  or  both,  drew  the  said  deed.  Outside  the  testimony 
of  the  Horns',  this  is  made   sufficiently  clear  by  the  coUat- 
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eral  fact  that  to  open  such  alley  would  require  the  destruc 
tion  of  valuable  buildings  recently  built.*' 

There  is  no  competent  evidence  to  support  this  finding. 

Third.  If  the  Master  is  correct  in  his  conclusion  that 
there  was  a  mistake  in  the  deed  and  a  change  made  in  the 
location  of  the  alley,  he  erred  in  dismissing  the  bill,  because^ 
equity  having  taken  hold  of  the;  dispute  between  the  parties 
and  it  having  been  admitted  that  an  alley  should  be  convey- 
ed to  the  plaintilT,  his  heirs  and  assii^ns,  the  Master  should 
have,  recommended  a  decree  setting  forth  such  alley,  its  lo- 
cation and  boundaries,  in  order  that  full  justice  might  be 
done  between  the  parties. 

Fourth.  The  Master  erred  in  finding  that  there  was  a 
mistake  in  the  deed,  because  there  is  no  such  clear  and  con- 
vincing proof  as  is  required  to  change  n  written  instrument 
by  parol  evidence. 

Fifth.  The  Master  erred  in  recommending  a  decree 
dismissing  the  bill. 

S.  B,  Price,  Att  y  for  Sarah  A.  Corbett. 

opinion  of  the  court. 

GUNSTER,  J.  In  view  of  the  very  full  and  able  report 
of  the  learned  Master  we  do  not  consider  it  necessary  to 
relate  the  facts  in  this  case,  and  shall  confine  ourselves  to  a 
consideration  of  the  exceptions  which  have  been  filed  to  the 
report. 

It  is  contended  that  there  is  no  competent  eviaence  to 
support  the  Master's  ninth  and  tenth  findings  of  fact.  I 
concede  that  the  evidence  that  there  was  a  verbal  agree- 
ment that  there  should  be  an  alley  two  feet  in  width  on  the 
land  sold  to  Moyles  and  should  continue  thence  on  the 
land  of  Mrs.  Horn  of  the  width  of  three  feet  and  that  the 
deed  for  said  land  should  be  made  in  accordance  with  such 
agreement  and  that  the  scrivener  was  instructed  to  so  write 
the  deed,  but  instead  of  doing  so,  by  mistake,  described  and 
located  the  alley  in  the  deed  in  the  manner  set  forth  in 
plaintiff's  bill,  is  far  from  being  clear,  precise,  and  indubita- 
ble, and  that  it  is  wholly  insufficient  to  warrant  a  chancellor 
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in  reforming:  the  agreement  for  the  alley  accordingly.  But 
such  reformation  is  not  necessary  for  the  purposes  of  tl>e 
defence,  and  the  defendants  oo  not  now  admit*  that  the 
plaintiff  is  entitled  to  an  alley  where  they  say  it  was  first 
located.  Their  contention  is  that  after  the  delivery  of  the 
deed,  by  verbal  agreement  between  themselves  and  Mr. 
Moyles,  the  contemplated  alley  was  wholly  abandoned  and^ 

another  alley  laid  put  and  opened  in  lieu  thereof  on  the 
southerly  side  of  their  respective  lands  and  that  in  conse- 
quence of  such  agreement  and  abandonment,  Mrs.  Horn 
built  and  erected  a  dwelling  house  on  a  part  of  the  site  of 
the  abandoned  alley.  The  findings  of  the  Master  fully  sus* 
tain  the  seventh  and  eighth  paragraphs  of  the  defendants 
answer  and  are  abundantly  supported  by  the  uncontradicted 
testimony  of  Adam  HebliCh,  William  Locher,  Charles 
Locher,  Peter  Creter  and  Gustav  Hagg. 

It  is  argued  with  some  ingenuity  that  if  the  Master  is 
correct  in  his  conclusion  that  there  was  a  mistake  in  the  deed 
and  a  change  made  in  the  location  of  the  alley  he  erred  in 
dismissing  the  bill,  because  equity  having  taken  hold  of  the 
dispute  between  the  parties  and  it  being  admitted  that  the 
plaintiff  has  a  right  to  an  alley  the  Master  should  have  rec- 
ommended a  decree  setting  forth  such  alley,  its  location  and 
boundaVie-',  iti  order  that  full  justice  might  be  doneJ  The 
answer  to  this  is  tliat  it  would  be  useless  to  order  or  decree 
that  to  be  dooe  which  has  already  been  done.  The  alley 
agreed  upon  by  the  parties  had  been  opened  and  used  by 
the  parties  for  nearly  twenty  years  before  the  bill  was  filed, 
and  the  right  of  the  plaintiff  to  use  it  was  never  denied 
him. 

The  allegation  ip  plaintiff's  bill  that  the  defendants  had 
been  requested  to  open  the  eight  foot  alley  in  the  rear  of 
the  lot  sold  to  Moyles  is  positively  denied  by  the  defendants. 
The  written  notice  of  June  22,  1885,  does  not  call  for  this 
alley.      The  defendants  in  their  answer  admit  that  it  should 

be  opened  and  express  their  willingness  to  open  it  as  soon  as 
they  reasonably  can  do  so.  As  the  plaintiff's  allegation  is  not 
supported  by  the  testimony  of  two  witnesses  the  answer 
must  be  taken  to  be  true. 
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Taken  all  together  we  do  not  think  the  facti  of  this  case 
warrant  the'  exercise  of  Equitable  powers.  So  far  as  the 
rights  of  the  plaintiff  have  been  disclosed  by  the  evidence 
they  have  never  been  enforced  or  denied  by  the  defendants. 
The  alley  cstUed  for  by  the  written  notice  was  abandoned  by 
HiUtual  cdnsent.  The  plaintiff,  and  those  under  whom  he 
claims,  acquiesced  in  that  abandonment  and  used  the  alley 
laid  out  and  opened  in  lieu  thereof  for  twenty  years.  When 
he  purchased  he  knew  that  there  were  at  least  two  buildings 
on  the  site  where  he  now  asks  us  to  decree  the  alley  to  be 
opened.  At  least  one,  if  not  both,  of  these  buildings  were 
erected  after  the  alley  had  been  abandoned,  without  a  word 
of  protest  or  objection,  although  the  owner  of  the  Moyles 
lot  must  have  known  that  the  improvements  were  being 
made.  He  not  only  used  the  alley  which  had  been  opened 
by  Mrs.  Horn,  but  he  silently  stood  by  and  saw  her  expend 
her  money  on  the  faith  of  the  agreement  that  the  alley  or- 
iginally contemplated  should  be  abandoned. 
-  The  exceptions  to  the  report  of  the  Master  are  dis- 
missed, the  report  is  confirmed  and  it  is  ordered  and  decreed 
that  the  bill  of  complaint  be  dismissed  at  the  cost  of  the 
plaintiff. 


Bennett  vs.  Bennett. 

(In  the  Court  of  Common  Pleas  of  Lackawanna  County, ) 

> 

PROCEEDINGS  IN  DIVORCE. 

The  tettimoDjr  in  proceedings  for  divorce  must  aflBrmatively  ahow  that  the 
reepondent  resided  in  the  state  at  the  time  of  the  alleged  desertion. 

^  Where  it  appears  that  the  respondent  never  was  domiciled  in  the  state  the 
proceedings  will  be  dismissed  at  the  cost  of  libeliant. 

Connolly,  J.  The  testimony  discloses  the  fact  that  the 
alleged  desertion  took  place  in  a  sister  State  and  that  the  re- 
spondent never  resided  in  this  State.  The  respondent  having 
been  located  and  domiciled  in  the  State'ofNew  York  at  the 
time  the  desertion  took  place  does  not  give  the  Court  jurisdic- 
tion.   Our  process  is  coextensive  with  the  territorial  limits  of 
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the  State,  but  whereas  in  this  case  the  parties  never  had  a 
common  domicile  within  the  State,  before  we  can  enforce  it 
we  must  be  satisfied  that  at  the  time  it  issued  the  person 
against  whom  it  was  directed  was  a  resident  within  the  State. 
That  is  not  shown.  We  hold  we  have  no  jurisdiction  over 
the  person  of  this  respondent,  and  dismiss  the  proceedings  at 
the  cost  of  the  libellant. 


KUNZ  vs.  KUNZ. 


{In  the  Court  of  Common  Pleas  of  Lackawanna  County^  No.  i2j, 

November^  Term^  i8po*) 

When  th»  oonduct  of  parties  ia  a  divorce  case  show  that  the  proceedings  is  a 
subterfuge  to  have  a  separaUon— not  desertion  legalised  by  law— the  court  will 
refuse  a  decree. 

When  the  testimony  is  takeu  before  a  Judge  a  stenographer  Is  necessarily ' 
required  and  his  fess  must  be  paid  by  the  person  who  moves  for  a  severance  of  the 
marital  relationa 

Connolly,  J.    This  case  clearly  illustrates  the  wisdom  of 
our  new  rule  of  Court  in  reference  to  the  taking  of  depositions 
in  divorce  cases.     It  is  true  that  the  carrying  out  of  this  rule 
places  additional  burdens  upon  our  already  heavily  laden  shoul- 
.ders,  yet  we  will  not  shirk  the  task.      From  the  testimony  the 
libellant  was  married  to  the  respondent  in  the  year      .    They 
lived  and  cohabited  as  man  and*wife  for  a  number  of  years. 
They  separated  yet  lived  within  a  few  blocks  of  each   other 
for  several  years  in  Petersburg,  in  the  City  of  Scranton.     In 
the  present  year  this  proceeding  was  instituted.     It  was  the 
first  case  in  divorce  heard  under  our  new  rule   directing   the 
taking  of  testimony  before  one  of  the  judges.     We  saw  the 
witnesses,  heard  their  testimony  and  judged  of  their  credi- 
bility.   The  libellant  and.  respondent  appeared  at  the  hearing, 
and  each  was  represented  by   counsel.     Notwithstanding  this 
fact  no  cross  examination  of  the  witnesses  for  the  libellant  was 
made  by  counsel  for  the  respondent.     It  was  apparent  to  us 
at  the  time  of  the  hearing  and  from  thfe  conduct  of  the  parties, 
that  the  proceeding  was  a  mere  supterfuge   to  have  what  we 
consider  a  separation — not  desertion  legalized  by  law.    This 
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We  cannot  and  will  not  do.  That  there  is  a  looseness  in  refer- 
ence to  granting  divorces  under  our  present  laws  in  apparent 
to  everyone.  To  evercome  this  needed  want  in  legislation  we 
formulated  our  present  rule  of  Court. 

Several  members  of  the  bar  have  criticised  our  rule  of 
Court  because  they  are  compelled  thereby  to  pay  for  the  ser- 
vices of  a  stenographer.  We  cannot  in  the  legitimate  dis- 
charge of  our  duty,  dispense  with  such  a  useful  arm  as  a  steno- 
grapher in  proceedings  of  this  kind,  and  persons  who  move  us 
and  desire  a  severance  of  the  marital  relations  must  take  this 
into  consideration  before  instituting  proceedings  of  this  na- 
ture. True  we  might  call  a  stenographer  to  aid  us  at  any 
time  and  compel  the  county  to  pay  him  for  his  services ;  but 
in  cases  of  this  kind  we  do  not  feel  inclined  to  place  any  ad- 
ditional burden  on  the  shoulders  of  the  taxpayers  of  the 
county. 

And  now  to  wit,  January  5th,  iSqt,  divorce  refused  and 
the  proceedings  are  dismts.sed  and  the  costs  placed .  upon  the 
libellant. 


Commonwealth  vs.  Amzi  Rosenkranz. 

(Quarter  Sessions  of  Lackawanna  County^  No.  48^  June  Ses- 

stons,  1866.) 

okmurrer  to  plea  of  former  acquittal. 

Defendant  was  aiTMted,  tried  and  aoqaitted  by  a  Jnstlqe  of  the  Faaoe  and 
a)  Jary  upon  a  charge  of  simple  aetanlc  aud  battery,  noder  ikhe  Act  of  May  1, 

Sabeeqaently  he  was  again  arrested  and  indicted  upon  ajcharge  of  aggra- 
▼ated.  assault  and  battery,  founded  upon  the  same  facts  as  was  the  case  in 
Which  he  had  been  acquittal. 

The  defendant  pleaded  in  bar  that  he  had  been  acquitted  of  avanlt  and 
battery  based  upon  the  same  fscts  upon  which  the  indictment  depended.  To 
this  plea  the  District  Attorney  demurred. 

fWd,  That  although  a  Justice  has  no  Juiisdiction  in  a  case  of  assault  and 
battery  in  its  aggravated  form,  yet  the  trial  and  acquittal  of  defendant  of  tha 
lesser  offence  of  which  t|>e  Justice  did  haye  jorisdicuon  worked  an  acquittal 
of  that  which  he  had  not.  That  aggravated  asMult  and  battery  is  no  mon 
than  an  aaiaUlt  aud  battery  with  circumsunoes  of  aggravation,  and  that  tba 
logical  oonolttsion  oan  not  be  resisted  that  wbera  the  defendant  is  legally  ^m* 
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quitted  of  baving  oommiUed  an  ananlt  and  battery,  be  em  not  tbereafter  be 
pnt  upon  trial  for  the  same  offenae  apon  the  luggesUon  that  It  roes  to  a  ;hSghcr 
Cprade  tba  i  that  which  was  charged.  r 

District  Attorney  H,  M.  Edwards,  for  Commonwealth^ 
5.  B.  Pricfy  for  defendant. 

The  Commonwealth       |  In    ^ 

vs.  >    Quarter  Sessions  olf  Lack- 

Amzi  Rosenkrans.  )  awanna  county. 

Before  Hon.  R.  W.  Archbald,  A.  L.  Judge,  and  a  jury, 
October  21,  1886. 

Appearances:  For  commonwealth,  District  Attorney 
Edwards.      For  defendant,  S.  B.  Price,  esq. 

The  defendant  pleads  in  this  case,  that  he  has  been  ac- 
quitted of  the  offense  charged  in  the  indictment  upon  a  trial 
of  which  the  following  is  a  copy: 

INFORMATION. 

County  of  Lackawanna,  ss.: 

Before  me  the  subscriber,  one  of  justices  of  the  peace  in 
and  for  said  county  of  Lackawanna,  personally  came  Sielah 
.  Rosenkrans',  of  the  township  of  Newton,  in  said  county,  who, 
upon  his  solemn  affirmation  according  to  law  saith,  that  on 
Wednesday,  the  21st  day  of  April,  1886,  on  the  road  near 
Amzi 'Rosenkrans,  that  Amzi  Rosenkrans  of  Newton  Town- 
ship made  a  violent  assault  upon  him  the  said  Selah  Ros* 
enkrans,  and  without  any  provocation  hammered  him  with 
a  club  about  his  side  and  arm  and  cut  his  head  open  with  a 
club. 

The  Commonwealth       ) 

vs.  V  April  21,  1886. 

Amzi  Rosenkrans.         ) 

Warrant  issued  on  oath  of  Selah  Rosenkrans,  charging 
the  defendant,  Amzi  Rosenkrans,  with  having  made  a  violent 
assault  upon  him  on  April  21,  1886,  and  without  any  provo- 
cation hammered  him  with  a  club  on  his  arm,  side  and  head 
cutting  his  head  open. 

And  now  to  wit,  April  22,  1886,  defendant  comes  here 
to  give  bail  for  his  appearance  for  a  hearing  and  asks  for  a 
jury  trial.  Constable  lakes  bail  of  defendant  for  his  appear- 
ance on  Saturday,  April  24,  1886.  at  i  o'clock  p.  m. 
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And  now  April  24,  1886,  defendant  appears.  And 
Doctor  P.  F.  Hubler,  present,  and  swears  that  complainant  is 
unable  ta  attend  to  any  business.  Time  fixed  for  defendant 
and  complainant  to  select  jurors,  May  the  i.  and  time 
fixed  for  hearing  the  case,  May  8th.  And  now  May  i,  1886, 
defendant  and  complainant  come  and  each  strike  off  six 
names.  Jurors  chosen  to  hear  case  are:  Peter  Hopkins, 
Amos  Learn,  John  Kresgy,  John  Shook,  John  Dersheimer 
and  William  Thompson. 

And  now  Saturday,  May  8th,  defendant  appears.  Com- 
plainant's son  claims  that  complainant  is  sick  and  unable  to 
come.  Case  adjourned  until  Saturday,  May  1$,  1886,  at  i 
o'clock  p.  m. 

And  now  Saturday,  May  15,  i885,  complainant  and  de- 
fendant appear.  Juror  William  Thompson  fined  two  dollars 
for  non  appearance.  Constable  brings  George  Snover  to 
serve  as  juror  in  place  of  William  Thompson.  The  jury 
sworn  and  case  heard,  and  jury  return  a  verdict  defendant 
not  guilty,  but  each  pay  one-half  the  costs. 

I  hereby  certify  that  the  foregoing  statement  is  a  correct 

copy  of  the  proceedings  in  the   case   and  of  record  on  my 

docket. 

Gould  Whitlock,  Justice  of  the  Peace. 

It  is  admitted  by  the  counsel  for  the  Commonwealth 
that  the  facts  are  the  same,  growing  out  of  the  same  trans- 
action between  the  same  parties,  but  that  the  record  of  the 
justice  shows  that  he  had  not  jurisdiction,  being  a  case  of 
aggravated  assault  and  battery  as  he  alleges. 

The  point  is  reserved  by  the  Court,  and  the  case  is  con- 
tinued. 

I  hereby  certify  that  the  foregoing  is  a  correct  transcript 
of  the  proceedings  had  in  the  above  case  at  the  above  men- 
tioned date. 

H.  H.  CosTON,  Court  Stenographer. 

SECOND  INFORMATION. 

Warrant  issued  on  the  i8th  dayof  May,  1886,  on  oath  of 
Selah  Rosenkranz,  defendant  charged  with  on  21st  April,  A. 
D.  1886,  in  the  township  of  Newton,  in  the  County  of  Lacka- 
wanna unlawfully  and  maliciously  inflicting  upon   deponent 
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with  a  club  grievous  bodily  harm  contrary  to  the  ftatute  and 
against  the  peace  and  dignity  of  the  Commonwealth  of  Penn- 
sylvania. May2iy  1886,  defendant  brought  up  and  heard. 
After  hearing  defendant  required  to  give  bail  in  the  sum  of 
f  500  conditioned  for  appearance  at  the  next  term  of  Court. 

plea  to  indictment. 
Lackawanna  County,  ss.: 

And  the  said  Amzi  Rosenkranz  being  brought  to  the  bar 
of  this  Court  and  having  heard  the  indictment  read  says  he 
ought  not  to  be  put  to  answer  said  indictment,  he  having  been' 
heretofore  acquitted  of  the  premises  specified  and  charged  of 
him  in  said  indictment ;  and  for  plea  thereto  says  that  he  was 
duly  charged  with  making  a  violent  assault  upon  Selah  Rosen- 
kranz on  the  2 1st  day  of  April,  A.  D.  1886,  in  the  county 
aforesaid,  before  Gould  Witlock,  Justice  of  the  Peace ;  on  the 
22d  day  of  April,  1886,  the  defendant  asked  for  juiy  trial,  and 
on  the  15th  day  of  May,  1886,  was  duly  arraigned,  plead  not 
guilty,  and  thereupon  a  jury  duly  summoned  and  sworn,  after 
hearing  and  trial,  did  say  that  said  Amiz  Rosenkranz  was  not 
guilty,  and  that  defendant  and  prosecutors  each  pay  one-half 
the  costs,  which  was  done ;  and  it  was  thereupon  considered 
that  said  Amzi  Rosenkrans  should  go  thereof  acquitted  with- 
out day,  as  appears  by  the  record  and  transcript  of  said  justice 
now  here  in  court.  The  Amzi  Rosenkranz  mentioned  in  said 
transcript  is  the  same  Amzi  Rosenkranz  mentioned  in  the  in- 
dictment in  this  case ;  and  said  Amzi  Rosenkranz  avers  that 
they  are  one  and  the  same  person,  and  avers  that  the  assault 
and  battery  mentioned  in  said  transcript  is  the  same  as  that 
mentioned  in  the  indictment  in  this  case,  the  facts,  of  the 
same  being  identical ;  and  that  the  Selah  Rosenkarnz  men- 
tioned in  said  transcript  is  the  same  person  as  the  Selah  Rosen- 
kranz mentioned  in  this  case.     And  this  he  is  ready  to  verify. 

Wherefore  he,  the  said  Amzi  Rosenkranz,  prays  the  judg- 
ment of  this  court,  if  he  ought  10  be  put  further  to  answer 
this  indictment,  and  whether  the  Commonwealth  ought  to 
further  prosecute  him,  sad  Amzi  Rosenkranz,  on  account  of 
the  premises  in  said  indictment  contained,  and  that  he  may 
be  dismissed  the  court,  without  day. 

Amzi  Rosenkranz. 
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demurrer. 
Lackawanna  County,  ss  : 

And  H.  M.  Edwards,  District  Attorney  of  Lackawannsl 
county,  who  prosecutes  for  the  Commonwealth,  in  this  be^ 
half  as  to  the  above  plea  of  said  defendant  say,  that  the 
san^e  and  the  matter  therein  contained  in  manner  and  form 
as  the  same  are  above  pleaded  and  set  forth  ar^not  sufficient 
in  law  to  bar  or  preclude  said  Commonwealth  from  prosecut- 
ing said  indictment  against  said  defendant,  and  no  answer  is 
necessary  thereto,  and  this  the  prosecutor  is^ready  to  verify : 
Wherefore,  for  want  of  a  sufficient  plea,  said  prosecutor  prays 
judgment  for  said  Commonwealth  that  the  said  Amzi  Rosen- 
kranz  may  be  convicted  of  the  premises,  in  said  indictment 
specified  so  far  as  the  same  relates  to  the  charge  of  aggravated 
assault  and  battery  contained  in  said  indictment. 

H.  M.  Edwards,  Dist.  Att'y. 

OPINION  OF  THE  COURT. 

Archbald,  p.  J.  Defendant  is  indicted  for  aggravated 
assault  and  battery.  He  pleads  in  bar  that  he  was  acquit- 
ted of  the  charge  of  assault  and  battery  based  upon  the  same 
facts  upon  which  this  indictment  depends,  upon  trial  had 
before  Esquire  Whitlock  and  a  jury.  To  this  plea  the  Dis> 
trict  Attorney  has  demurred.  The  facts  stated  in  the  plea 
are  thus  admitted  and  the  only  question  is  one  of  law  as  to 
their  effect  upon  the  liat^Iity  of  the  defendant  to  answer 
this  charge. 

The  trial  before  the  justice  was  had  under  the  Act  of 
1st,  ^ay  1861,  extended  to  this  among  other  counties.  By 
this  act,  justices  of  the  peace,  have  jurisdiction  to  try  with 
the  aid  of  a  jury,  upon  suggestion  of  the  defendant,  cases 
of  simple  assault  and  battery.  They  have  no  jurisdiction  to 
try  what  is  known  as  an  aggravated  assault  and  battery,  de- 
fined in  the  98th  section  of  the  criminal  code.  It  is  there- 
upon contended  by  the  District  Attorney  that  the  justice 
having  no  right  to  try  this  offence  in  its  aggravated  form, 
the  trial  and  acquittal  of  the  defendant  of  the  lesser  of- 
fense of  which  he  did  have  jurisdiction  does  not  work  an 
acquittal  of  that  of  which  he  had  not.     This  contention  in 
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ftny  opinion  is  not  sound.  It  is  argrued,  that  otherwise,  as 
assault  is  necessarily  involved  iji  many  Crimea,  as  for  ini» 
stance  murder,  robbery,  and  rape,  to  hold  to  the  contrary 
doctrine,  would  enable  an  acquittal  of  the  assault  to  be  suc- 
cessfully pleaded  to  ap  indictment  for  either  of  the  other 
offenses  growing  out  of  the  same  transaction.  This  by-  no 
means  necessarily  follows.  The  offense  of  murder  or  rob- 
bery is  essentially  different  from  that  of  assault,  or  assault 
and  battery.  The  latter  may  be  involved  in  either  of  the 
former,  but  the  superadded  circumstances  change  the  whole . 
character  of  the  offense.  It  is  the  felonious  taking  from  the 
person  by  violence  and  putting  in  ifear  that  constitutes  rob- 
bery. So  it  is  the  unlawful  and  malicious  killing  of  another 
that  constitutes  tht  crime  of  murder.  These  are  not  aggravated 
forms  of  an  assault,  and  battery  but  are  entirely  different  and  dis- 
tinct crimes.  The  assault  is  necessarily  merged  and  lost 
sight  of  in  the  more  heinous  offense.  But  this  in  not  so 
with  regard  to  aggravated  assault  and  battery.  This  occurs, 
according  to  the  code,  where  "  any  person  shalt  unlawfully 
and  maliciously  inflict  upon  another  person,  either  with  or 
without  any  weapon  or  instrument  any  grievous  bodily 
harm,  or  unlawfully  cut,  stab,  or  wound  any  other  person." 
This  is  no  more  than  an  assault  and  battery  with  circum- 
stances of  aggravation,  and  the  logical  conclusion  can  not  be 
resisted,  that  where  the  defendant  is  legally  acquitted  of 
having  committed  an  assault  and  battery,  he  can  not  there- 
after be  put  upon  trial  for  the  same  offense,  upon  the  sug- 
gestion that  it  rose  to  a  higher  grade  than  that  which  was 
charged.  The  court  which  tried  the  case  necessarily  pas- 
sed upon  all  the  attendant  circumstances,  and  pronounced 
the  defendant  not  guilty.  Being  thus  acquitted  of  having 
committed  any  assault  and  battery,  he  is  acquitted  of  every 
assault  and  battery  based  upon  the  same  facts.  While  the 
contrary  doctrine  is  not  wanting  in  direct  support  {State  vs. 
Foster,  33  Iowa,  525)  both  Bishop  and  Wharton,  coincide 
with  the  views  expressed  above  (i  Bish.  Crim.  Law  §§  lOJ/" 
1059.  Whart.  Crim.  PI.  &  Prac,  §§  465-467).  and  confirm  me 
in  them. 

But  it  is  asserted  that  the  record  of  the  justice  shows,  that 
the  offense  was  an  aggravated,  and  not  a  simple,  assault  and 
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battery.  If  this  were  the  ca?e,  the  proceedings  which  re* 
suited  in  the  defendant's  acquittal  were  not  within  the  juris- 
diction of  the  justice,  and  were  tlierefore  void.  He  could 
no  more  try  the  defendant  upon  a  charge  of  aggravated 
assault  and  battery  than  he  could  for  murder.  It  would 
not  therefore  support  a  plea  of  former  acquittal  to  show  that 
upon  a  charge  of  aggravated  assault  and  battery  the  de« 
fendant  had  been  tried  as  for  a  simple  assault  and  battery 
and  acquitted.  The  assumption  of  jurisdiction  by  the  jus* 
tice  would  not  affect  this  result.  (Whart.  Crim.  PL  &  Prac. 
§§  434-440)-  But  for  the  present,  I  can  not  look  beyond  the 
facts  set  forth  in  the  plea,  which  are  that  the  defendant  was 
charged  with  making  a  violent  assault  upon  the  prosecutor 
and  acquitted,  and  that  this  is  the  same  offense  as  that 
charged  in  the  indictment.  As  this  would  clearly  constitute 
a  bar,  the  plea  must  be  adjudged  sufficient  in  law  and  the 
demurrer  overruled. 

But  an  examination  of  the  justice's  record,  of  which  a 
transcript  was  presented  at  the  argument,  renders  it  some* 
what  doubtful  whether  it  is  corncily  recited  in  the  plea. 
It  seems  advisable  therefore  not  to  enter  judgment  upon  the 
demurrer,  but  to  allow  the  District  Attorney  by  a  replica- 
tion  of  fiul  till  record,  to  raise  this  question.  The  issue 
will  then  be  whether  the  p'**a  in  matter  of  f»ict  ib  su.^^tained 
by  the  record.  (Whart.  Ciirn.  Pi.  &  Prac/§482),  which  may 
be  decided  by  the  Court  by  inspection  without  the  interven- 
tion of  a  jury.    (Ibid.  §  484) 

The  demurrer  to  the  defendant's  plea  of  former  acquit** 
tal  is  therefore  overruled,  with  leave  to  the  District  Attorney 
to  answer  over  within  ten  days,  jand  in  d^-fault  judgment  to 
be  entered  for  the  defendant  that  he  go  without  day. 
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END  OF  THE  FIRST  VOLUME. 


The  present  issue  completes  the  first  volume  of  The 
Jurist.  As  soon  as  we  can,  we  will  mail  each  of  our  sub* 
scribers  an  index  and  a  list  of  cases,  which  we  trust  will  be 
found  measurably  correct  and  satisfactory.  Our  experience 
of  the  past  two  years  has  given  us  many  valuable  sugges- 
tions as  to  the  requirements  of  bench  and  bar  in  connection 
with  the  official  legal  publication.  We  believe  that  we 
now  realize  what  is  requisite  in  the  management  of  THE 
Jurist  and  we  promise  to  make  it  our  aim  to  g've  its  pat- 
rons  in  the  future  a  legal  journal  superior  to  what  they  have 
been  receiving.  We  are  perfecting  arrangements  with  this 
end  in  view,  which  will  be  c  mpkte  in  a  few  weeks.  If  any 
of  our  subscribers  are  lacking  in  copies  to  complete  the 
'first  volume  we  will  cheerfully  supply  them  gratuitously. 
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